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GENERAL  RULES. 


Hult  for 
fpecUl  jury  in 
Mkldlefez  ind 
XiondoD,  muft 
be  ferved  ^7 
wreceding  ad- 
journment day, 
nod  caufe  then 
narked  as 


fpedal  hiry 
aarfliarsbo 


book* 


Kotico  of  trial 
may  be  gtrcn  ta 
K.B,  for  tho 
adjournment 
day  in  London^ 
and  it  is  fuffi- 
to  givo  fuch  no- 
tice 8  days  in 
couhtry  caufes 
and  4  days  in 
town  caufes, 
before  the  lirft 
lltttngs  after 
ttni. 


HILARY  TERM,  44  GEORGE  IIL  1804. 

TTis  ordered  by  the. Right  Honourable  Lord  El.lek- 
BOROUGH,  G.  J.  &€•  that  in  future  no  caufe  be  tried 
by  a  Ipecial  jury  in  Middle/ex  or  London^  unleis  the 
rule  for  fuch  fpecial  jury  be  ferved,  and  the  caufe 
marked  in  the  Marfhal's  book  as  a  fpecial  jury,  on  or 
before  the  day  preceding  the  adjournment  .day  in 
Middle/ex  and  London  refpe^vely. 

EASTER  TERM,  51  GEO.  III.    1811. 

TT  is  ordered,  that  in  every  notice  of  trial  hereafter 
to  be  given  for  the  fittings  after  any  term  to  be 
holden  at  the  Guildhall  of  the  City  of  London^  it  fhall 
be  fp&cified  whether  the  caufe  is  intended  to  be  tried 
at  the  firft  day  of  fuch  fittings,  or  at  the  adjournment 
day ;  and  that  in  every  cafe  in  which  fuch  notice  fliall 
fpecify  that  the  caufe  is  to  be  tried  at  the  adjournment 
day,  it  fhall  be  fuiEcient  to  give  fuch  notice  eight  days 
before  the  firft  day  of  the  fittings  after  term,  if  the  de- 
fendant or  defendants  refide  above  forty  miles  from 
the  faid  city  of  London,  and  four  days  before  the  faid 
firft  day,  if  the  defendant  or  defendants  refide  within 
that  diftance. 

BY  THE  COURT. 


The  fame  courfe  is  direded  tO/  days  more  in  town  caufes,  to 
be  purfued  in  C.  P.  by  R.  H.     give  notice  of  trial  for  the  Lon« 
52  Geo.  3.  .   By  this  arrange-    don  fittings,  than  he  had  by  tho 
ment,  the  plaintiff  has  fix  days    former  pradice  of  the  court, 
moi-e  in  country  caufi^s,  and  four 

II 


CASES 

ABsrxB  ASH  DicntP  at 

JVISI    PRIUS 

IN  K.B. 

At  the  Skta^  after  BilaryTermy 
49GsoB6sIIL 

FIBST  SrmXGS  AFTER  TERM  AT  WE^IIilllSrER.   .     1^9;^ 

t 

Beaub  q.  t.  V.  Geale. 

TyEBTaa5£liz.c«4.§31.  The dedaratian stated,  fTTt 

that  defendant,  while  he  used  and  exercised 
the  arty  mystdy,  or  occupatiou  of  a  sawyer,  to  wit, 
on,  &c«  £dxtone  Jo$epk  Detm  am  certain  work  m  |^ 
thcsmdart^  rngsteryy  araeafaikm^  and  didoontiime 
the  said  J.  D.  so  set  on  such  work,  &c.  although  eoMUe 
the  said  J.  D*  at  the  time  he  was  so  set  on  work  in  L^^^ub 
the  said  art,  mystery,  or  occupation  as  aforesaid,  ^fS^iZt? 
and  employed  as  aforesaid,  had  noi  been  brought  t^,  ^jgJ?J^JJ*N» 
or  served  therein  seven  years  as  an  apprentice.  ■Mwiii^rftihe 


The  only  witness  called  was  Joseph  Dean^  who  to^^22t^ 
stated,  that  he  worked  with  the  defendant  as  a  J^SXlIdni 
sawyer  during  the  time  mentioned  in  the  declarar  ^^^J 

Vol-  IL  B  tion;  •««« 

la  »ppiaitice« 


S  CASES  AT  Kisr  PRlUS. 

I805.  tlon;  that  till  then  he  was  quite  unacquainted^ 
with  this  business ;  that  he  went  into  the  defen- 
dant's service  for  the  purpose  of  learning  it;  that 
he  had  agreed  to  give  the  defendant  a  premium 
for  teaching  him;  but  that  in  the  mean  time  he 
was  himself  to  receive  from  the  defendant  a  pound 
a  week  for  his  labour. 

Marry  at  for  the  defendant  cpntended,  XhsitDean 
was  to  be  considered  Z&  an  apprentice  while  working* 
under  this  agreement.  There  was  nothing  in  the 
statute  to  prohibit  the  taking  of  apprentices,  or  to 
prevent  the  master  from  setting  them  to  work  in 
his  trade.  But  thb  wa§  clearly  a  contract  of  appren* 
ticeship,  although  not  by  indenture,  nor  for  the 
term  of  seven  years. — Xb^  validity  of  the  contract 
was  immaterial,  if  it  provided  that  the  one  party 
should  teach  and  the  other  learn  some  trade  or  busi- 
ness. An  apprenticeship,though  not  for  seven  years, 
conferred  a  settlement  under  the  poor  laws ;  and  a 
c6ntract  of  this  nature  should  more  particularly  be 
recognized  as  an  apprenticeship,  where  a  penalty 
was  sought  to  be  recovered  for  doing  what  was  be- 
neficial both  to  the  individual  and  the  community. 

Uotd  Ellenborough.  If  Dean  could  be  consi- 
dcred  an  apprentice,  certainly  this  action  cannot  be 
supported.  He  may  have  been  an  apprentice  to 
some  purposes ;  but  witKin  the  meaning  of  this  act, 
I  think  he  was  a  workman  of  that  class  whom  it  is 
declared  unlawful  to  employ.  There  is  no  instru- 
ment to  constitute  the  relation  of  master  and  ap- 
prentice between  him  and  the  defendant ;  there  is 

no 
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no  evidenceof  any  term  being  fixed  upon  during  1809. 
which  he  was  to  contmue  in  the  defendant's  ser« 
vice ;  and  he  was  to  be  paid  weekly  wages  from 
the  moment  of  his  being  set  to  work  at  the  busi* 
ness.  The  defendant  therefore  is  liable  to  a  penalty, 
whatever  may  be  tl^e  policy  of  the  statute  by  which 
it  is  imposed. 

Verdict  for  the  plaintiff. 

Garraw  and  Espinasst  for  the  pldntiff* 

Marry  at  for  the  defendant. 

[  Attonuei,  Brpim  and  £iiipiOM.] 
Vide  Coward  v.  Maberley,  past* 


j£FF£BI£S  V.  DuifCOMBB.  ^5f J5 

'PHIS  was  an  action  on  the  case  for  ^uspendiag  in  an  actim 
a  lamp  before  plamtift  s  house  m  the  day-time,  « lam^  before 
to  denote  that  he  kept  a  brotheh  bonsctodenote 

thathekepta 
brothel*  the 

The  declaration  stated,  that  at  the  time  o£.tJie  {Jl^^fJ^J^S 
grievance  complained  of,  the  plaintiff  wa*  occupier  »totes  Aehause 
of  a  certain  dwelling-house  with  the  appurtenances,  and  the  tort  to 

•  Yf«  ^      It  J  have  bean  coiB* 

situate,  lying,  and  being  tn  a  certatnpublicstreet  called  „utt^.  u  ^  b« 
ArtiUefy  Street,  to  wit,  in  the  parish  of  the  Old  ^^^^^^ 

not  as  local 
deiciiption;  and  it  is  immaterial  whether tbcre be  any  such  parish  in  existence. 


B  2  •    Artillery 


CASES  AT  NISr  FRIWR 

Artillery  Ground'  in  the  county  of  MiddlescVj  in 
,  whioh  he  carried  on  the  business  of  a.  carpenter^ 

V,        ana  a  great  part  of  which  he  let  out  to  lodgers;  yet 
DtfircoMBs-  that  the  defendant^ mtending  to  cause  it  to  be  be- 
lieved that  he  kept  a  disorderly  house,  and  to  sub- 
ject him  to  the  punishment  provided  for   that 
offence,  unlawfully,  wantonly,  and .  maliciously,^ 
without  any  reasonable  or  probable  cause,  to  wit, 
on  the  25th  day  of  August,  1808,   in  the  parish 
aforesaid  in  the  county  aforesaid j  put  up,  raised,  and 
erected  in  the  said  public  street  called  Artillery 
Street,  to  wity  in  the  parish  aforesaid  in  the  county 
aforesaid^  a  certain  lamp  in  the  front  of  and  near 
adjoining  to  the  said  dwelling-house  of  plain  tiff,  and 
caused  the  same  to  be  lighted  and  kept  lighted  ami 
burning  during  the  day-time  for  a  lo^g  space  of 
time,  &c.  thereby  designating  the  said  dwelling- 
house  of  plaintiff  as  a  bawdy  house,  &c.  by  means^ 
wheteof  his  lodgers  left  him,  and  he  was  injured  in 
his  business. 

Garraw  for  the  defendant  insisted,  that  the  plain- 
tiff must  be  nonsuited,  as  there  was  no  such  parish 
as  "  this  parish  of  the  Old  Artilkry  Grounds 

Parky  contra,  maintained,   that  wherever  the 

'    parish  was  mentioned,  it  was  by  way  of  venue,  not 

df  local  description,  and  that  it  was  the  same  as  if 

it  h4d  been  laid  in  the  parish  of  St  Mary  le  Bow 

in  the  ward  of  Cheap. 

J  V   Lord  Ellcxborough  was  of  the  latter  opinion^ 

...  but  saved  the  point;  and  the  plaintiff  had  a  verdict; 

with  Is.  damages.    ' 

Next 
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Next  teim  a  rule  nisi  was  gnuted  ^  to  set  aside      1SQ9. 
the  verdict :  but  cause  beisg  shewn,  .the  Court  j-^^'"^^ 
unanimously  held,  that  the  parish  mentioned  in         v. 
the    declaration  must  be  referred  to  venue^m  the  D^'^wmm. 
same  manner  as  if  this  had  been  an  action  for  a 
libel ;  and  Grose,  J.  said,  it  might  be  considered 
an  action  for  libelling  tlie  plaintiff  by  means  of 
suspending  a  lamp  before  his  doou^^Rvk  dis^ 
charged. 

Park  and  Espinasse  for  the  plaintiff. 
Garraw  and  BoUand  for  the  defendant. 

[Attoniics,  XKMaandJTanic/i.] 


In  trcspas  quare  elaMSumfre' 
gity  where  the  locus  in  quo  is 
:$t«Eed  to  be  in  the  parish  of  A.  it 
is  enough  if  A.  has  a  church 
and  ovci9Ccrs  of  its  own,  and  is 
reputed  a  parish,  although  per- 
haps strictly  speaking  it  may 
be  only  a  hamlet.     In^such  an 


action  the  Court  will  not  try  a 
question  of  parockialiiy.    Fee 

Lord  'ELX.£NBOROU60y    C.  J* 

AnoM.     UertfQrd   Sum.   Ass^ 
ISO9. 

Vide  Mersey  and  Irwell  Na- 
vigation Co.  V  Douglas,  2  East. 
^7. 


King,  Esq.  v.  Milsom. 


^RO VER  for  a  50  /.  JBank  of  Engird  »ot^. 


Wcdnesdny. 
Feb.  15. 


Possesiion  is 
priinifiKie  evi- 
dence of  pro- 

The  plaintiff's  case  was,  that  hi  had  lost  the  pcrtvinnego* 
note  nam  his  pocket  in  the  streets ;  aad  that  the  mentB.  There- 

^  fore,  in  trover 

for  a  bank  note»  it  is  not  a  prima  facie  case  for  the  plaintiff,  to  profet,  th«t  the  note  belonged  to 
him,  and  that  the  defendant  afkrwards  converted  it :  •iid  the  delenditnt  wUl  not  be  called  upon 
to  shew  lib  title  to  the  note,  without  evidence  t'rpn^  the  other  tide  tba^  he  pot  potsestton  of  at  mall 
fide  orwUboat  coofideration. 

B  3  defendant. 
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1809;.  ^  defendant,  into  whose  possession  it  soon  after 
cairie,  was  jaot  the  band  Jde  holder  of  it  for  a 
valnable  consideratioA. 

The  facts  proved  were,  that  on  the  1 8th  of  July 
180S,  the  note  was  in  the  possession  of  the  plaintiiF 
as  his  property ;  that  on  the  S  1st  of  the  same  month 
payment  of  it  was  stopped  at  the  Bank  of  England 
by  his  orders ;  that  the  following  day  an  advertise- 
ment was  inserted  in  a  newspaper  taken  in  by  the 
defendant,  stating  the  loss  of  the  note,  and  men^ 
tioning  where  it  should  be  carried  by  the  finder ; 
that  it  was  brought  into  the  Bank  on  the  2dth  of 
August,  and  immediately  traced  to  the  defendant, 
who  keeps  a  public-house;  that  he  at  first  said  he 
did  not  recollect  hovjr  he  came  by  it,  and  afterwards 
sUfirmed  he  had  given  change  for  it  a|)out  a  month 
ago  to  a  strangei;,  in  pa3rment  of  a  glass  of  brandy 
and  water ;  but  that  he  can  neither  write  nor  read, 
and  that  he  was  accustomed  to  receive  notes  of 
equal  amount  in  the  course  of  his  business. 

.  Garraw  for  the  plaintiff  insisted,  that  this  evi- 
dence rendered  it  incumbent  upon  the  defendant  to 
shew  his  title  to  the  note.  To  support  an  action  of 
trover,  it  vtbs  primd  facie  enough  to  prove  that  the 
article  in  question  had  been  the  property  of  the 
plaintiff,  and  had  been  converted  by  the  defendant. 
'Tq  be  sure,  the  defendant  might  still  shew  that  he 
liad  received  it  as  a  present  from  the  plaintiff^  that 
he  had  bought  it  in  market  overt  from  a  stranger, 
that  he  had  a  licfl  upon  it,  or  that  in  any  other  way 
the  plaintiff  had  not  the  right  of  action  which  he 

at 
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at  first  appeared  to  have.  But  unless  some  answer  i809. 
were  given  to  the  case  of  property  in  the  plainti£P  ^ 
and  conversion  by  the  defendant,  the  plaintifFmust 
always  recover.  Bills  of  exchange  and  promissdty 
notes  must  be  governed  by  the  same  rule  with  odier 
property.  Merchants  and  tradesmen  cdHld  haveas 
little  difficulty  in  shewing  from  whom  and  upon 
what  consideration  tliey  reccivod  a 50/.  faank'^iiote^ 
as  if  the  matter  in  question  were  a  horse  or  a  piece 
of  fiimiture  of  that  value.  Tlie  defendant  W£M» 
therefore  bound  to  prove  his  title  to  this  note^  jor 
the  court  and  jury  must  presume  that  he  got  pos- 
session of  it  mal&Jide^  and  that  in  his  hands  }t  still 
remained  the  property  of  the  plaintiff, 

' .  Lord  Ellexborough*  There  is  a  distinction 
fcct%veen  negotiable  instruments  and  common  chat- 
tels. With  respect  to  the  former,  possession  i^ 
primd facie  evidence  of  property.  I  must  presume,^ 
that  the  defendant,  when  possessed  of  this  note, 
was  a  bondjidt  holder  for  a  valuable  consideration. 
It  lies  upon  you  to  impeach  hik  title.  You  might 
have  thrown  so  much  suspicion  upon  his  conduct 
in  the  tmnsaction,  as  to  have  rendered  it  necessary 
for  him  to  prove  from  whom  he  received  the  note« 
and  what  consideration  he  gave  for  it  But  I  think 
you  hav6  not  done  so.  The  suspicious  ciraim^ 
stances  detailed  by  tiie  witnesses  may  be  accounted 
for  from  the  defendant's  ignorance.  It  would 
greatly  impair  the  credit  and  impede  the  circulation 
of  nejgotiable  instruments,  if  persons  holding  them 
could,  without  strong  evidence  of  fraud,  he  com- 

B  4  pelled 
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1809. 


pelled>y  any  prior  holder  to  disclose  th6  manner 
in  jvhich.they.  received  them. 

Plaintiffs  nonsuited. 


Garffm  and  Giffard  for  the  plaintiff. 
Park  and  Es^nagse  for  the  defendant. 

[Attoraifis,  Turner  aad  Gi^.] 


A  bank  jiote,  though  stolen, 
becomes  the  property  of  him 
who  gWes  valuable  considera« 
tion  for  it,  having  no  notice  nor 
knowledge  of  the  robbery.  Mil- 
ler v.  Race,  1  Burr.  452.  So, 
idthough  the  loser  of  a  bill  ad- 
vertises it  in  the  newspapers, 
the  person  who  afterwards  bond 
JUk  discounts  it  for  the  fraudu- 


lent, finder,  may  recover  upoa 
it  against  the  acceptor.  Law« 
son  V.  Weston,  4  Esp.  56.— As 
to  the  peculiar  nature  of  the 
property  in  negotiable  securl* 
ti«,  see  the  very  profound  and 
comprehensive  argument  of 
Eyre,  C.  J.  in  Collins  v.  Mar- 
tin, 1  Bos.  &  Pul.  648. 
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ADJOURNED  SirnXGS  AT  WESTMIXSTEIL  l^V 


Gainsfoui  r.  GftAMlf  Aft«  n»4«t. 

gOODS  sold  and  delivered.     Pleas,  tbe  genenl  Jjj;^^* 
^      issue,  and  the  statute  of  limitations.  BuB^bttM 

li^liijiClii 


The  goods  had  heen  delivered  se\Ta  or  eight 
rears  ago.    To  take  the  case  out  of  the  statute, 

Mr.  IFaUs^  the  defendant's  attorney-,  was  called, 
who  stated,  that  about  a  year  and  a  half  ago,  he  c,  cannot  be 
fautied  certain  propositions  from  the  defendant  to  ^Srait^** 


the 
MiiMsiBdii: 


the  plainttff;  there  was  not  then,  nor  for  several  t**^'.  . 
months  after,  any  suit  depending  bet^veen  the  par-  tobccMsi- 
ties;  but  he  then  considered  himself  as  acting  in  t^i^^^ 


Ae  capacity  of  attorney  for  the  defendant,  and  he  ^SS^i^ 
had  since  charged  for  his  attendances  as  such, —  trtli*a"iij^ 
Q.  "  What  was  the  nature  of  the  propositions  you  '^e*  ^  r^ 
made  to  the  phuntiff,  by  order  of  the  defendant?"  to  i!?^ 

ertdenoe 
ag^ost&wHli- 

Pflrl:  objected,  that  whatever  the  witness  might  pj^jj?^ 
have  been  instructed  by  the  defendant  to  propose  ^'  ^J^^,^^ 
to  the  plaintiff  on  this  occasion  was  a  privileged  hintiuuiihe 

fart  of  C  bcillS 

communication  between  attorney  and  client  hu  ouonK^ 

'  Garraw^  cmtra^  cited  Cobden  v.  Kendrick,  4  T.  R. 

431.  and  frUson  v.  Rastall,  lb.  753.  to  shew,  that 

#  unless 


10  CASES  AT  NISI  PRIUS. 

1809.     unless  the  witness  was  really  acting  as  attorney  to 
^^^''^^^'^  the  party  at  the  time,  he  was  bound  to  disclose 
V.        what  passed  between  them ;  and  contended,  that 
Grammar.  Mr.  JValls  was  not  employed  on  this  occasion  in  his 
professional  capacity,  but  was  merely  in  the  situ- 
ation of  a  steward,  or  any  other  confidential  agent, 
whose  testimony  was  not  privileged. 

Lord  Ellbnborough.  I  fully  'accede  to^  the 
doctrine  laid  down  in  Cobden  v.  Kendrick^  and  JVil^ 
son  V.  Rastally  which  is  no  more  than  tfais^  thatcom* 
munications  by  the  party  to  the  witness,  whether 
prior  or  subsequent  to  the  r^ation  of  client  and 
attorney  subsisting  between  them,  are  not  privi- 
leged. But  this  relation  may  be  formed  before  the 
commencement  of  any  suit.  The  attorney  may  be 
retained,  and  confided  in  as  such,  in  contemplation 
of  a  suit;  and  shall  it  be  said  that  he  is  bound  to 
disclose 'whatever  has  been  revealed  to  him  pre* 
vious  to  the  suing  out  or  the  service  of  the  writ? 
It  is  clear  that  in  this  case  JVaiU  was  employed  as 
an  attorney  when  he  was  directed  to  carry  these 
proposals  to  the  plaintiff. 

.  G arrow  then  proposed  to  call  another  person  who 
was  present  at  the  conversation  between  the  plain- 
tiff and  JVaUs^  to  state  what  the  latter  then  said. 

Park  insisted,  that  it  was  first  necessary  to  prove 
that  ^i!i//!$  had  authority  for  this  from  the  defendant. 

Lord  Ellenborough.    It  has  been  proved  that 
he  was  then  the  defendant's  attorney,  and  the  law 

will 
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will  therefore  infer  that  he  had  authority  for  what      1809. 

he  said  or  did  upon  this  occasion.  g"*^^^^*^^ 

V0 
It  ap)>eared  thB,tfFalb  had  made  ah  offer  from  Cbaxmak« 

the  defendant  of  Ss.  6d.  in  the  pound,  and  this 

being  considered  a  sufficient  acknowledgment  to 

take  the  case  out  of  the  statute,  the  plaintiff  had  a 

verdict  for  the  amount  of  his  demand 

Oarraw  and  Marryat  for  the  plaintiff* 
Park  for  the  defendant^ 

[Attombit  leiMft  mA  TTotti.] 


Viit  Robsoa  v.  Kemp,  5  Esp.  5S.  Brard  v.  Ackerman^  ib.  1 19* 
Spenceicy  v.  Schulenburgb,  7  East.  357. 


Balls  v.Westwood.  '  Thundiy. 

Feb.  1^ 

U  S£  and  occupation.  Tnanactimi 

for  uie  and 
occapatioit 

it  ^vas  proved  that  the  defendant  entered  upon  ^^^l^^l^ 
the  premises  in  question  (a  copyhold  tenement  of  ^^'^^^^^ 
the  manor  of  Edmonton)  under  the  plaintiff,  to  canj»ot»hew 
whom  he  had  paid  rent  till  within  the  last  two  titifyiUeb!!^* 
yeai-s,  and  that  he  still  continues  in  possession*        he  wi^niy*** 

Tenounced  the 
pbintiff's  tide  ftt  tbe  timei  ud  commenced  a  fresh  holding  under  anocUer  penoii. 

J.  Warren 


IS  •  CASES  AT  NISI  PRiyS. 

1809,  J.  JVarren  stated  as  a  defence  to  the  action^  that 
about  two  years  ago  this  copyhold  tenepient  had 
been  regularly  seized  as  forfeited  into  the  hands  of 
the  lord  of  the  manor,  by  process  fro^  the  court- 
baron,  and  that  the  defendant  having  notice  from 
the  steward  to  pay  tlie  rent  to  the  lord,  had  punc* 
tually  done  so  ever  since. 

Lord  Elx^enborough.  Did  you  by  any  formal 
act  renounce  the  plairitifF*s  title?  Did  you  divest 
yourself  of  the  possession  you  obtained  under  the 
plaintiff,  and  commence  a  fresh  holding  under 
another  pefton? 

J.  Warren  answered,  that  such  a  form  had  been- 
thought  unnecessary ;  and  contended,  that  as  the 
defendant  did  not  dispute  the  plaintiflTs  original 
title  to  the  premises,  he  was  at  liberty  to  shew  that 
that  title  no  longer  existed. 

l/)ixl  Ellenborough.  You  may  as  well  attempt 
to  nK)ve  a  mountain.  You  cannot  controvert  the 
continuance  of  the  title  of  the  person  under  whose 
demise  you  continue  to  hold.  The  security  of  land^ 
lords  would  be  infinitely  endangered  if  such  a  pro* 
ceeding  were  permitted.  Had  the  defendant,  upon 
the  premises  being  seized  by  the  lord  of  the  manor, 
disclaimed  holding  of  the  plaintiff,  and  entered 
afresh  und^r  the  new  landlord,  we  might  now  ^ 
enquire  into  the  validity  of  the  seizure,  and  con- 
sider who  is  legally  entitled  to  the  premises;  but 
the  same  tenancy  continues  which  was  created  by 

the 
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the  orighial  demiBe,  and  the  tenant  must  still  pay      i«09. 

rent  to  the  lessor  whose  title  he  then  recognized.    ^"^ZT'^''^^ 

^      .  Ball** 


Verdict  for  the  plaintiff; 
ParkBXxd  Gaselee  for  the  plaintiff- 
J.  fVarren  for  the  defendant. 


Wbstwood; 


[Attornies,  Jhsncmht  and  Waition,'\ 


But  in;£/ter«ieiit  by  l4ndlold 
against  tenant,  the  tenant  may 
shew  that  the  landlord's  title 
has  expired ;  aIthou|>h  he  can- 
not be  permitted  to  prove  that 
the  landlord  never  had  any 
title.  England  ex  d.  Sybum 
▼.  Slade,  4  T.  R.  682. 

In  an  action  (6i  use  and  oc' 
cupation,  where  the  defendant 
did  not  come  in  under  the 
plaintiff,  the  plaintiff  can  only 
recover,  rent  from  the  time  hb 
has  had  the  legal  estate  in  him, 
although  he  may  have  had  the 
equitable  estate  long  before. 
OM  V*  Carptuter.  'Same  Daif. 
The  defendant  entered  upon  a 
leasehold  cottage,  linder  J.  S. 
who  soon  after  mortgaged  it  to 
W.  S.y  and  ia  1S06,  assigned 
the  equity  of  redemption  to  the 
plaintiff.    On  the  18th  of  July 


last  W.S.  assigned  the  legal 
G&tata  iu  the  premises  to  the 
plaintiff.  The  defendant  conti- 
nued in  possession  till  the  Mi- 
chaelmas following,  and  had 
paid  no  rent  for  the  last  two 
years.  It  was  contended  that 
although  a  person  having  the 
equitable  estate  only,  perhaps 
could  not  maintain  use  and 
occupation  without  privity  of 
contract,  yet  the  plaintiff  being 
now  clothed  with  the  legal  es- 
tate, his  title  would  have  refe- 
rence to  the  time  when  the 
equity  of  redemption  was  as- 
signed'to  him,  so  as  to  entitle 
him  to  two  years  rent.  But 
LordELLBNBOROuoH  clearly 
held,  that  he  could  only  reco- 
ver rent  for  the  period  between 
the  18th  of  July  and.Michacl^ 
iBos  day  1808. — His  lordship 
likewise 
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1 8O9.  likewise  ruled  in  the  nmc 
V-rivv"^./  cause,  that  the  defimdant,  who 
'     Balls      jujj  bcfoj,  }^  quitted  had  been 

Westwood.  f  *"^'f  T°  ^^  ^«8~'"«1 
landlorcT    for    several    years 

ground  rent,  amounting  to  a 
much  larger  sum  than  was  due 
to  the  plaintiff,  could  only  set 
off  a  pan  of  this  sum  propor- 
tioned   to   the  period   dttring 


which  the  plainttffhad  the  legal 
estate ;  and  that  the  fact  of  the 
plaintiff   haviag    brought     an 
ejectment  for  the  same  premises^ 
laying  a  demise  on  the  I8th 
July  1808y  was  in  bar  to  the 
present  action,  but  was  only 
matter  of  special  application 
^>  the  court. 


ADJOURNED  SFTTINGS  IN  ZX)NDON. 


Saturday^ 
feb.S5. 

In  a  regular 
exaaiination 
npon  the  wtire 
rftrc,  before  tbc 
examination  in 
chief,  a  witness 
jnay  be  interro- 
gated as  to  the 
contents  of 
written  instra- 
teents  not  pro- 
daced;  but  this 
cannot  be  done 
al>er  the  exa- 
mination in 
chief,  although 
the  only  object 
of  the  ques- 
tions then  put 
be  to  shew,  that 
the  witness  is 
interested. 


Howell  Widow  v.  Lock* 

^CTION  on  a  buUder's  bilL 

A  surveyor  called  on  the  part  of  the  plaintiff 
stated,  in  cross  examination,  that  he  was  her  son 
in  law,  and  that  she  carried  on  the  business  for  the 
benefit  of  her  late  husband^s  estate.  He  was  then 
asked,  what  interest  he  and  his  wife  took  under 
the  will  of  the  deceased? 

Park  for  the  plaintiff  objected  that  the  will 
itself  should  be  produced, 

GarrmVj  contrCy  insisted  that  he  had  a  right  to 
put  the  question,  as  this  was  to  be  considered  an 
examination  upon  the  voire  dire. 

Lord 
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Lord  EiXEVBOBOUGH.  The  contents  of  written  1  8Q9* 
instruments  may  certainly  be  inquired  into  in  an 
examination  npcm  the  voire  £re ;  but  if  there  is  to 
be  such  an  examination,  it  must  take  place  in  its 
due  order — ^before  the  examination  in  chief.  If  at 
any  time  it  appears  incidentally  that  the  witness 
is  interested,  I  will  strike  out  his  evidence ;  but  in 
cios&-examination  I  cannot  allow  you  the  privi« 
leges  of  an  examination  upon  the  voire  £re.  Tlic 
question  is  irregular. 

The  cause  was  afterwards  referred. 

Park  and  Gmq/n  for  the  plaintifT* 

Garraw  for  the  defendant. 

[AiUmies,  Vmmderemm  and  StnM^n.'i 


Fiie  llie  Queen  v.  Mutcot,  10  Mod.  193.   Turner  v,  Peartr, 
I  T.  IL  719.  Boaim  V.  Swinglen,  Peak.  Cas.  218.   1  £sp.  Gas. 


AdDERLET   v.  CoOKSOX.  Satwlay. 

A  SSUMPSIT  for  carrying  the  defendant  as  a  ntt^u^m^ 
passenger  in  the  Devaynes  East  Indiaman  from  la  thJ"^' or 
Madras  to  England*  ^^  i^T 

Companys  ser- 
viee  to  p«j  the  ca|yt8in  of  a  Company's  ship  bj  which  he  letarns  to  England,  more  than  the  re' 
pib^OBMimlbrhbpws^e,  alttnoghitiwyha^bfeBas^  ^ 

The 


Al>DEUL£Y 

V. 


US  CA&fcS  At  NISI  PRitJS- 

1S09.  The  defendant  was  a  lieutenant  in  the  Coln-» 

pany's  service,  and  oame  home  on  a  sick  certificate. ' 
By  an  order  of  the  court  of  Directors,  officers  of' 
CooKsox.  this  rank  coming  home  under  these  circumstances 
arc  to  pay  1000  rupees  and  no  more  "  for  their 
passage    and   accommodation    at    the    captainV- 
table/" 

Tlie  defendant  paid  the  amount  of  this  sum  ill 
English  money  into  court ;  but  the  plaintiff  went' 
for  ^145  more.  • 

His  case  was,  that  for  the  regulation  price, 
officers  arc  only  entitled  to  swing  their  cots  m  t!hc 
steerage;  that  lieutenant  Cookson  had  a  cabin  to 
himself;  and  tHat  the  sum  demanded  was  not  more 
than  he  received  from  others  who  enjoyed  the 
same  advantage ;  but  it  appeared  that,  on  board 
the  Devaynes  during  this  voyage,  no  officers  did 
sleep  in  the  steerage ;  that  the  cabin  occupied  l^y 
the  defendant  would  have  remained  ejnpty,  or 
been  filled  Avith  stores  if  he  had  been  excluded 
'  from  it ;  and  that  he  had  not  made  any  express 
promise  to  pay  more  than  the  lOOO  rupees. 

Lord  Ellen  BOROUGH.  The  order,  says  nothing 
about  sleeping  in  the  steerage.  Why  then  should 
the  officers  be  confined  to  that  part  of  the  sbip^^ 
Had  any  other  person  who  would  have  hired  tW 
cabin  been  excluded  from  it  by  the  defendant,  and' 
the  plaintiff's  profits  had  been  thereby  diminished,, 
the  case  might  have  been  different.    But  I  stt 

nothinj; 
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nothing  to  Taise.aii  implied  promise  on  the  part  of      nog^ 
this  defendant  to  pay  beyond  the  regulated  sum.     V^^*^^""^- 

V* 

Plaintiff  nonsuited.  .     .     Cookson. 

Park  and  Riehardsan  for  the  plainttflfl 
Garrow  for  the  defendant. 

t Attor&ies,  Eaten  t&d  mitAeft.] 


FoRSTE^  and  others,  ^..Clements.  fSIS' 

^SSUMPSrr  fop  money  paid.  Plea,  the  geneml  SdTeJJlt'"'^^ 

issue.  reoorer  the 

'  .        .    amoantofa 

biliofeichaofle 

This  action  was  brought  by  Messrs.  I^arster^  S^y- 
Lubbocks  and  Co.  bankers  in  London,,  to  recover  abteatthw 
the  sum  of  100  L  paid  by  them  to  the  holder  of  a  by  themafterit 
bill  of  exchange,  accepted  by  the  defendant  pay-  Ib^y  m  boo^ 
able  af  their  banking  house.  The  bill  was  drawn  by  l^^'^^lby 
oneHanley,  payable  to  his  own  order,  and  when  ^i^^JSiw- 
paid  by  the  plaintiffs  had  his  indorsement  upon  it.  ^p**^^^ 

Poky,  (of  coimsel  for  the  plaintiffs,)  at  first  satis- 
fied himself  with  proving  the  defendant's  hand- 
writing to  the  bill;  that  it  was  paid  by  the  plain- 
tiffs ;  and  that  the  defendant  had  then  no  effects  in 
their  hands. 

Vol.  IL-  C  -     Xoid 


le  CASES  AT  NISI  PRIU8. 

I809.  Lord  Ellen BOROUOH  said  he  must  go  farther^ 

V^T~^-'  and  give  evidence  of  the  indorserhent  by  Hauler, 
V.        to  whose  order  the  bill  was  payable. 

Cl£M£KT8« 

Pa%  contended  thztprimd facie  the  hund  writ- 
ing must  be  taken  to  be  Hanley's,  and  that  as  it 
was  the  custom  of  bankers  to  pay  a  bill  with  the 
name  of  the  payee  written  upcm  the  back  of  it,  a 
request  from  the  acceptor  must  be  understood  for 
them  to  do  so.  When  this  bill  was  presented  to  the 
plaintiffs  for  payment,  it  appeared  in  a  negotiable 
shape,  and  they  were  authorized  to  pay  it  without 
inquiring  into  the  t'tle  of  the  holder. 

Lord  Ellenborough.  If  the  acceptor  of  a  bill 
of  exchange  makes  it  payable  at  a^  banker's,  he 
r^ciuests  the  latter  to  pay  it  only  to  the  payee  or 
his  order,  and  not  to  any  person  who  presents'  itt 
If  the  banker  pays  it  without  ascertaining  the 
indorsement  to  be  genuine,  itisat his^ovmrisk. 
Srhename  of  Hanley  upon  tlitsibill  may  be  forged; 
in  which  case,  the^plaintilffs  hc|ve|>aid  it  in  their 
own  wrong. 

Evidence  was  afterwards  given  of  an  acknow- 
ledgment by  the  defendant,  that  Hanley  had  in- 
dorsed the  bill ;  and  the  plaintiffs  had  a  verdict  for 
the  100/.,  but  without  ^terest,  to  which  Lord 
Ellcnborough  said  th^y  had  shewn  no  right. 

[Attorniei,  Crowier  and  C0.  tnd  FoUttt.} 


Fide  Cheap  v.  Harlcy,  cited  3  T.  R.  J  27.     Mead  v.  Young 
•4T;R.S8. 

ELIZABEtIi 
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Elizabeth  Huxham,  Spr.  v.  Samuel  Smith.         Feb.  it. 

ponCY  of  insurance  upon  goods,  by  the  ship  ^'SSd^t, 
Tzvo  Friends,  from  London  to  Charleston.  "^jS^ 

tadiiDeiir,  has 

Plea,  the  general  issue  to  all  except  jC.SO.  14. «.  SS^'JH^^ 
and  as  to  that  a  tender.  ^:^X 

leooid  of  the 

It  was  admitted  thatj  the  defendant  had  sub-  Swl^wt. 
scribed  the  policy  .for  jf;  100,  and  that  a  loss  had  'J^fl.^py 
happened  of  x.7o.  14s.  od.  per  cent.  iscimciiuife 

The  record  is 

As  adi8chiM*ge  tqt£.^.  the  de^dant  puti]i;the  ^^  P^^Lce 
record  of  a  cause  in  the  Lpr^  Mayoi^s  cpurt,  thatthedebt 
wherein  one  George  Baker  was  the  plfiiatiff,  Ulizfi  action  ^ 
^fcrA^m  was  the  (^efendant,  ^xxdiSamid  Smith  the  ^m^/^i's 
garnishee.     From  this  it  appeared,  ^hat  upon  a  ^t'JJllt'Su. 
judgment  of  quod  habet.  Smith  (the  now  defendant)  i^tiof  thecity. 
had  been  ordered  to  pay  ^.55.   of  the  monies  of 
MUsHuxhamm  his^haikls  toBoAr^y  and  that  there 
was  an  acknowledgment  of  satisfaction  regularly 
entered.    . 

Park  objected  to.  the  validity  of  the  attachment, 
on  a  suggestion  that  when  the  proceedings  were 
instituted  in  themayor^s  court,  the  policy  was,  and 
had  ever  since  remained  in  the  possession  of  one 
Pnce^  who  had  a  lien  upon  it;  tXyatSihith  as  gar- 
nishee, being  in  collMsion  with.J5aA*er,  had  admit- 
ted the  policy,  which  could  not  otherM^ise  have 

C  2  been 
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1809;  been  proved,  and  that  he  had  paid  Bakeir  the  £.  66 
before  final  judgment,  although  at  the  trial  a  case 
had  been  reserved  for  the  opinion  of  the  Recorder* 

t-ord  ELLETirB0R0u6H.  Supposing  these  facts  to 
be  true,  I  have  not  legal  organs  to  see  them.  If* 
the  money  ^as  attached  in  the  defendants  handfs, 
and  he  paid  it  pursuant  to  the  judgment  of  a  court 
df  competent  jurisdiction,  I  must  suppose  omnia 
rite  acta.  Sitting  at  Nisi  Prius, .  can  I  unravel  the 
proceedings  before  the  Recorder  of  London,  and 
grail t  a  new  trial  in  the  cause  which  he  has  de- 
cided? -  I  mu^t  give  credrt  to  the  record  which  is 
produced.         '    ' 

Park  contended  the  defendant  was  bound  to 
prove  that  :^flrA:er  had  a  debt  of  £.56  Autio  him 
from  Miss  ffUrham,  whifch  strose  wMthiri  the  city  6€ 
London;  and  cited  Palmer  v.  Hboke,  1  Ld.  Raym.'^ 
727.  as  an  authority  in  point     •' 

The  Commoh  Serjeaut  (JCntrnfys)  pointed  out  the 
hardship  to.  which  this  woftildiexpose  the  garnishee. 
According  to  the  mode,  of  proceeding  in  the 
Mayor's  court,  upou  the  plaintiff's  affidavit  the  debt 
wa^  taken  pro  confesso^  and  Miss  Htuvharn  had  an 
ieasy  remedy  if  there  was  not  a  debt  to  this  amount 
arising  within  the  city,  as  by  putting  in  bail  at  toy 
time  within  a  year  and  a  day  after  final  judgment, 
the  attachment  \irould  be  dissolved,  Baker  must 

'  return  the  money  to  the  garnishee,  and  she  might 
"try  the  cause  before  the  Recorder,  or  remove  it  into 

'  any  of  the  courts  at  Westminster. 

Lord 
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Ijord  Ellenborougr.    I  think  the  judgment  is      1B09. 

primdjacie  evidence  that  the  debt  arose  within  the  jJ^xh^m^ 
city  ;  but  this  being  a  record  of  an  inferior  court,  I         v. 

will  admit  the  defendant  to  prove  the'contraiy.  S*trt^ 

A  witness  stated  that  Miss  Huxham  ^was  a  mil-  JJ^,JdS^' 
liner  at  Charleston,  and  had  ordered  gppds  of  Baker,  ^^''^^ 
a  shopkeeper  in  Newgate  Street,  to  be  delivered  on  w^  wtUim 
board  a  ship  in  the  river  Tliames;  that  they  were  donrtob^pat 
sent  according  to  the  order ;  but  whether  the  ship  J^j^^yJ^^ 
which  received  them  then  lay  within  the  bqujid?  ^^'th^*** 
of  the  city,  the  witness  could  not  tell,  »hopkeeper 

Ifon  hb  shop 

Lord    Ellbnborough.    That    is    immaterial.  !?i^PiI?*r 

in  piifiiiaiioe  01 

There  was  a  delivery  as  soon  as  the  gppds^ere  put  the  wd«Mb>^ 
in  a  course  of  conveyance.    The  debt  certainly  goods  may  be 
4rose  within  the  city,  and  might  be  sued  tor  in  tl)e!  Mayo^I^n^ 
Mayor's  court  /  ^^t^^ 

An  objection  was  then  started  that  the  Christian 
name  of  the  plaintiff  in  this  suit  was  Elizabeth^ 
while  that  of  tlie  defendant  in  the  suit  below  was 
fliiza ;  but  upon  evidence  that  the  plaintiff's  attor* 
fiey  h^  called  her  JEHzUy  Lord  EUenborough  said 
)t  was  enough  that  she  appeared  to  be  known  as 
\7ell  by  the  one  n^mc  as  the  other,  and  the  foreign 
attachment  was  atla^t  allo\yed  tq  Qpcrate  aspay^ 
mentofjf.5^. 

The  witness  to  prove  the  tender  said  he  offere(| 
to  pay  the  ^.  20.  14s.  6d.  to  the  plaintiiTs  attorney, 
but  required  at  the  sam^  time  to  have  a  receipt  in; 
full,  or  that  the  policy  should  be  delivered  up  to  be 
^Bcelled. 

Q  5  Thi4  ' 


9S^ 
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1809*         TUs  was  held  to  be  insufficient ;  and  the  plaintifF 
X^Sfv^^  had  a  verdict  for  the  last  mentioned  sum* 

iiuXBAM 

SmwB*        Park  znd  Richardson  for  the  plaintiff! 
KncwltfSf  C.  S.  for  the  defendant 

[Attoniieta  Skirwoed  mi  BamlmtM,.'] 


See  the  caset  upon  the  law  of  Foreign  Attaekmtnt  hrought  to- 
gether by  Mr.  Seijeuit  Williams,  1  Saund.  67  (l). 


Fiib.SS'* 

AliboiigHa 
factor  adi 
good*  u»  prin- 
cipal, yet  if  be- 
foietbeyare 
alldeUvcrad, 
and  before  an/ 
put  of  them  IS 
paid  for,  the 
parchaseria 
ulbniied  diat 
they  beUmged 
to  e  third  per* 
soil ;  hi  an  ac- 
tum by  the 
latter  for  the 
price  of  them, 
thepurchaaer 
cannoC  let  off  a 
debtduetoUm 
from  the  foctor. 


MboR£  V.  Clemextson  and  others. 
nPHIS  was  an  action  for  goods  sold  and  delivered. 

The  defendants  allowed  that  they  had  purchased 
and  received  from  one  Gremi  since  deceased,  wool- 
len cloths,  which  were  the  property  of  thp  plaintifi^ 
a  Yorkshire  clothier,  to  the  value  of  i^*  600 ;  but 
they  contended  that  they  had  a  right  to  set  off 
against  this  a  debt  due  to  them  frotn  Gr^en^  who 
had  died  insolvent 

Green  was  a  factor  and  yarebou^emai}  i|i  Busl}. 
Lan^  and  sold  the  goods  in  question  to  the  flefen- 
dants  in  the  months  of  February  and  March,  jgO/, 
without  mentioning  the  name  of  any  principal 
Before  they  were  all  delivered,  however,  one  of  t^e 
defendants  asked  Greens  clerk '^  whose  goods  tliey 
were?**  to  which  he  answered,  "  Moofis ;  he  is  the 

"  manufacturer 
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^  manufactuKr,  and  you  may  like  tQ  have  them,  of      i W9. 
'*  him  when  Grtcn  is  dead."    The  bills  of  paradU  ^"^JJ^ir*^ 
were  in  (xreens  owu  name.   He  vaa  tmpl^tye^i^t  a        «. 
number  of  other  clotbiers  in  tfa^  csuntiy  to  disfiaM^  Qummt^ 
of  their  goods  in  toym ;  aad  it  iras  knoim  to  tbf^.      ^^^ 
defendants  that  he  was  in  the  habit  of  acting  pfi  % 
factor.    Grem  died  in  Mayv  1807,  iiideblcd.  t«  thfl 
defendants  beyond  the  lo^ue  ^f  the  giaiods  )% 
question. 

Garrow  contended  that  the  defendants  under 
these  circumstances  had  a  clear  right  of  set-off. 
They  had  dealt  with  Green  as  a  principal,  and  the  • 

plaintiff  having  accredited  him  as  $uch  could  not 
interpose  to  disturb  the  mutual  rights  subsisting 
between  the  parties*  The  conversation  of  the  clerk 
only  amounted  to  notice  that  Jkfoorc  was  the  nia^ 
nu&cturer ;  the  goods  might  subsequently  have 
become  Green's  own  property;  and  at  any  rate, 
this  notice  came  too  late,  as  a  considerably  part  of 
the  goods  had  been  previously  delivered. 

Park,  contra,  allowed  that  if  the  defendants 
were  neither  expressly  told,  nor  had  reason  to  be* 
lievCi  that  in  this  transaction  Green  acted  only  as 
an  agent,  they  were  entitled  to  the  s^Uoff  which 
they  claimed ;  but  he  insisted  that  what  the  clerk 
said  amounted  to  express  notice  of  Moorc  b^ing  the 
owner  of  the  goods,  and  that  independently  of  this,  . 
the  general  knowledge  which*  they  possessed  of 
Green  being  in  the  habit  of  acting  as  a  factor  was 
sufficient  to  put  them  upon  their  guard,  and  topre* 
Vent  them  from  giving  him  credit  as  a  principaU 

C  4  Lord 
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1609^         Lord'  £ll£nb6r6ugh:    If  the  defendants  fisuJ 
*^^lSooiB^  merely :had  a  general  knowledge  of  Crreen  beings  a. 
#.        §9Ct/oty  tbis  J'think  would  not  be  enough  to  deprive 
Cttiit**;  thetft  Of  Aeprivil^  they  derived  from  his  actually 
.  ^ling  chose  goods -sis  a  principal.    A  man  who  is 
kirh&.^M^t  of  selling  the  goods  of  others,  may 
likewtsi^^ell  goods  of  hL»  own ;  and  wher6  he  sells 
g;bodfik^>  piTnc1|>al  with  the  sanction  of  the  real 
owner,  the  purchaser  who  is  thus  led  to  give  him 
credit  shall  on,  no  account  afterwards  be  deprived 
of  his  set-off  by  the  intervention  of  any  third  per^ 
son.    But  here,  there  was  express  notice  to  the 
purchaser  before  the  contract  was  completed,  that 
Green  in  this  particular  transaction  acted  only  as 
a  factor. '  No  stress  could  bp  laid  upon  the  form  cdf 
the  bill  of  parcels  j  and  the  communication  by  the 
clerk  was  amply  sufficieqt  to  inform  the  defendants 
of  the  true  relation  in  which  the  parties  stood  to 
each  other.  The  vendor  therefore  might  interfere  at 
any  time  before  payment.    The  defendants  might 
have  paid  Green,  who  seems  to  have  had  an  un- 
countermanded  authority  to  receive  the  ppce  oflhp 
goods.  They  did  not  do  so;  and  as  this  is  not  a  cas^ 
of  mutual  credit,  the  set-off  cannpt  be  allowed. 

V     Verdict  for  the  plaintiff. 

Fa7'/c  and  Puller  for  the  plaintiff. 

Garrom  for  the  defendants.  ** 

.[AttornicSf  Burrow  and  Strain  f  Co.]  ' 

--J '■  

Vide  Warmg  v.  Favehck,  antCj  Vol'.  L  85.    Coates  r.  Lewis,  iX. 
■      '•  CtEMENTI 
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I8O9. 
Cx-XMENTT  and  others  v.  Golding  and  others.        Tyeiuiy/ 

fcb.98. 

T^HIS  was  an  action  for  pirating  a  musical  com-  a  mqncaieoint 
position'  called  *^  Hefgh-ho  r    The  declaration  u2b«d  on » ain^ 
stated  that  the  plaintilTs  weri?  prppnP^r?  9^4  per-  paper  upriw. 
taiv.book^   being  a  musical  compQ^ition,  air  fmd  int^sA^ 
melody,  .known  by  the  name  of  '^  Heigh-ho T  fir^t  ^  ^^^^* 
prijiked;aiid  pul]ilsh(&d  within  fourteen  years  now. 
l^t  pa«t,  the  ;same  being  printed  ^xA  published  in  a. 
M^k  sheet  of  paper;  and  that  being  such  propri-^ 
etors  they  printed  and  published  for  sale  divers,  to 
*wit,  1 000  copies  of  the  said  book>  each  of  such  ct^es 
hang  printed  on^a  single  sheet  of  paper  ^  whereof  they 
had  sold  500  copies,  and  had  the  remaining  500  iii 
Wieir  hands  for  sale;  yet  that  the  defendants 
wrongfully  printed,  published,  and  exposed  to  sale 
a  great  number,  to  wit,  1000  copies  of  the  said 
book,  each  of  such  last  mentioned  copies  being  printed 
an  a  singk  sheet  of  paper  j  and  spld  divers  of  the  ^d 
last  mentioned  copies  ;  whereby  the  plaintiiFs.were 
prevented  from  'selling  the  copies  so  remaining  in' 
their  hands  as  aforesaid,  and  had  been  greatly  in- 
jured in  their  copyright  in  the  said  book.     In  the 
2d  count  the  song  was  denominated  a  writing  in* 
9tead  of  a  book. — Plea,  the  general  issue. 

The  composition  in  question  was  a  song  in  an 
Opera  called  "  Two  Faces  under  a  Hoody^  the  music 
of  which  was  composed  by  Mr.Schield,  and  sold 
by  him  on  the  12th  December  1807,  to  the  plain- 
tiffs. They  immediately  published  the  whole  ih  a 
body;  and  as  ^^  Heigh-ho  T  proved  a  very  popular 

air  — 


26  CASES  AT  NISI  PRIUS. 

1309.      ^1*1  they  soon  after  brought  out  this  by  itself  on  a 
^^"^^^^  single  sheet,  in  the  manner  stated  in  the  declaxa- 
i.        tion.  Under  a  conception  which  generally  prevailed 
GoLDiKo.  among  music  sellers,  that  by  so  doing,  the  pbuiv 
tif!9  had  lost  their  exclusive  property  in  this  air, 
the  defendants  likewise  published  an  edidon  of  it 
in  the  same  form,  which  had  a  considerable  safe. 
The  defendants  had  reprinted  the  origiaaL  wonb 
which  were  from  the  pen  of  Mr.  T.  Dibdin;  bnt  it 
was  the  piracy  of  the  music  only  which  the  plain- 
tiffs complained  of  as  an  injury. 

Scarktt,  for  the  plaintiffs,  contended  that  this 
^  musical  composition  was  clearly  protected  as  a  book 
by  8  An*  c.  19.  The  legislature  by  the  .word  book 
could  not  be  considered  as  meaning  only  a  number ' 
of  printed  sheets  bound  up  together,  since  they 
talked  in  sec.  8.  of  a  literary  coQiposition  as  a  book^ 
before  it  was  printed  at  all;  Although  in  some  die-, 
tionaries  a  book  is  defined  to  be  a  volume,  or  a  lite-^ 
rary  composition  of  suffident  length  to  makea^ 
volume,  according  to  its  original  meaning,  it  sig« 
nifies  any  writing,  without  reference  to.  size  or^ 
form ;  and  it  is  so  used'  by  the  most  c^lebrated^ 
authors.  Thus,  in  Shakespeare^s  HckryIV.  book(ai 
stands  for  the  indenture  or  instrument,  by  which 
Mortimer  J  Glendower  and  Hotspur  agreed  to  divide 
England  between  them ;  and  the  commentator^ 


(«)  Mort.  *'  By  that  time  will  little  before  called  an  indenture 
OUT  baok^  I  think,  be  drawn.**  trip^rtite^  If.  This  is  the  same 
Hen.  IV.  Part  I.  Act  III,  scene  in  which  moicfjf  is  used 
Scene  I.    The  instrument  is  a    for  ^.third  part«. 

Upon 
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upoivthat  passage  point  out  various  other  instances 
in  which  the  word  is  employed  in  the  same  sense. 
•*-Iii  actions  upon  this  statute  compositions  of  a 
dngle  dieet  have  frequently  been  considered  as 
within  tty  protection.    In  Starace  v.  Longman  {a\ 
befoie  Lord  Kenyon,  which  was  an  actipn  for 
pirating  an  Italian  air  pul}lished  upon  one  sheet, 
tile  olijeetion  now  relied  upoti  was  not  thought  of, 
dbd  the  plaintiff  recovered.  So  another  action  was 
farougHt  soon  after,  with  the  same  success,  for  pi- 
fating  the  popular  melody,  ^^  Hope  told  a  pattering 
Tale/"  which  was  pripted  in  the  same  form.    In 
Himc  V.  Dale  (b\  before  I-ord  Ellcnborough,   the 

point 


IS09. 


CL£M£MTt 

V, 
G019t9G. 


(^  Stotacc  v^LoHgrnan.  Sit- 
tU^t  ifier  M.  T.  178H.  The 
declaratioti  stated  that  the 
plaintiff  was  composer  of  a  mu- 
sical air,  time  and  writing,  and 
tiMt  it  was  reppoted  by  the 
dbfeodant  within  the  |4  year) 
limited  by  the  act,  Ji^c.  Erakine 
|br  the  defendant  examined  the 
plaiiftiff^  sister,  to  shew  |hat 
die  song  was  composed  to  be 
fvng  by  her  at  the  Italian 
Opera,  and  that  all  composit 
tioQs  ID  performed  were  the  pro* 
yerty  of  the  house,  not  of  tb« 
COfflpoter.  Lord  I^KKTOK  said, 
that  this  defence  could  not  be 
KUppofted;  thajt  the  statute 
irests  the  property  in  the  author, 
fnd  that  00  such  private  regu- 


lation could  interfere  with  the 
public  right. 

(b)  Hime  v.  Dak.    Sitiing9 
ofierM.T.lM^. 

This  was  an  action  for  pirat* 
ing  the  words  of  a  song  called 
**  Abraham  Ncmhrnd^  published 
on  asingle  sheet  of  paper.  Lord 
Ellen  BO  AouoB  was  inclined 
to  think  that  such  a  publication 
was  not  protected  by  S  An. 
Cf  19*  as  the  word  book  only 
ineai)s  in  common  acceptation 
a  plurality  of  sheets,  but  is  dot 
cidedly  used  (n  this  sense  in  one 
clause  of  the  statpte  Itself.  He 
therefore  nonsui|cd  the  plaint 
tiff,  but  reserved  the  point  fof 
the  opinion  of  the  court.     .       ' 

Fsi'skine  for  the  plaintiff  move^ 
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point  was  made,  and  Kis  lordship  nonsuited  tli^ 
^  plaintiff;  but  the  court  of  K.  B.  afterwards  set  the 

nonsuicaside,  and  ordered  a  new  trial. 

GwTTcnv 


1809. 


GOLDING. 


next  tenii  for  a  rule  to  shew 
cause  why  the  nonsuit  should 
not  Jbe  set  aside.  He  contended 
that  the  legislature  could  never 
have  meant  to  make  the  opera- 
tion of  the  statute  depend  upon 
the  type  in  which  any  composi- 
tion it  printed,  or  the  form  in 
which  it  is  bound  up.  This 
song  might  easily  have  been  ex- 
tended over  several  sheets  and 
rendered  a  duodecimo  volume. 
In  Boch  V.  Longman^  ^owp.  $23, . 
it  was  decided  that  music  is 
within  the  act,  and  musical 
compositions  most  generally 
appear  in  this  fugitive  form. 
[Lord  Ellenborough.  In  the 
case  cited,  the  musical  compo- 
sition was  a  sonatOy  and  a  sonata 
may  be  a  book.]  It  never  ocr 
curred  to  the  Lord  Chancellor 
who  directed  the  issue,  or  to 
Lord  Mansfield  J  or  any  of  the 
judges  who  decided  the  case, 
that  the  form  of  (he  publication 
tould  make  any  diifcrcnccy  and 
therefore  it  is  hot  stated.  If  a 
different  construction  were  put 
upon  the'  act,  many  produc- 
:tiphs  of  the  greatest  genius,. 
Ijoth  in  prose  and  verse,  would 


be  excluded  from  its  benefits* 
But,'  might  the  papers  of  the  - 
Sptciatofy  or  Gra^i  Elegy  in  a 
country  Church'yardy  have  been 
pirated  as  soon  as  they  were 
published,  because  they  were 
first  ^vcn  to  the  worid  on  singly 
sheets?  The  voluminous  extent* 
of  a  production  cannot  in  an 
enlightened  country  be  the  sole 
title    to  the  guardianship  the 
author  receives  from  the  law.- 
Every  man  knows  that  the  ma- 
thematical   and    astrononucaU 
calculations  which  will  inclose^ 
the  student  during  a  long  life  in, 
his  cabinet,  are  fre<}Hently  re- 
duced to  the  compass  of  fi  fcw« 
lines ;  ai}d  is  all  this  profundity, 
of  mental  al^straction  on  which* 
the  security  and  happiness  of; 
the  species  in  every  part  of  the, 
globe  4<''pcn<l  t^  ^  eXpludpd* 
from  the  protection  of  Britbd 
jurisprudence?    But  there   i^^ 
nothing  in  the  word  book  to  rc-^ 
quire  ^that  it  shall  consist  0^ 
several  sheets  bound  in  leather,^ 
or  stitched  in  a  marble  cover, 
Book  is  evidently   the  Saxoa, 
i)OC>  and  the  latter  term  is  frongi^ 
the  bccck'trcCf  tte  rind  of  whic^. 
supplied 
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Garraw  for  the  defendant  said,  that  in  Hime  v.      1809. 
'Dak,  theJudges  of  K.  B.had  not  given  any  express 


CtEVEirn 
opinion         V. 

GotmvOr 


the  place  of  paper  to  our  Ger^ 
man  ancestors*  The  Latin  word 

^  Hber^  is  of  a  .^imijar  etynwlogyi 
meaning,  orijpnally  only  the 
bark  of  a  tree.  Book  may 
therefore .  be  applied  to  any 
vritixig :  and  it  har  often  been 
so  used  in  the  English  laogu^e. 
Spmetimes  the  most  humr 
Ue,  and  bmiliar  iilnstration 
is  the  most  fortunate.  The  horn 
hool,  so  formidable  to  infant 
|[fian»  consists  of  one  small  page 
protected  by  an  animal  prepa- 
ration^  and  in  this  state  it  has 
universally  received  the  appel- 
lation of  a  book.  So  in  legal 
proceedings,  the  copy  of  the 
pleadings    after    issue  joined, 

,  whether  it  be  long  or  short,  is 
tailed  the  paper  book  or  the 
demurrer  book.  In  the  Court  of 
Exchequer,  a  roll  was  antiently 
denominated  s^look,  and  so  con- 
tmues  in  some  instances  to  this 

,  day.  An  oath  as  old  as  the 
time  of  Ed  ward  I.  runs  in  this 
form :  '^  And  you  shall  deliver 
into  the  Court  of  Exchequer  a 
book  fairly  written,  &€."  But 
the  book  delivered  into  court  in 
fulfilment  of  this  oath  has  al« 
ways  been  a  roll  of  parchment. 

^  — Jiule  nisi  granted. 


In  Easter  Term  following 
Garrmff  was  proceeding  to  shew 
cause  agtiinst  the  rule,  when 
Lord  Ellenborough  said,  th& 
question  was  of  so  mych  conse- 
quence, that  the  court  ^ere  of 
opinion  the  matter  'Shoiild  be 
reconsidered,  and.  t^ea,)  by  a 
special  verdict,  it  might  ^  as* 
ccrtained,  whether,  the  piece 
was  a  book  within  the  meaning 
of  the  legislature.' 

Garrow,  withouLarguingihat 
poi;it  then,  begged  to  draw 
ihetr  lordships  attentioh  to  the 
libellous  nature  of  the  sOng,  and 
contended  it  was  of  such  a  de- 
scription that  it  could  not  re- 
ceive the  protection  of  the  law 
in  whatever  shape  it  had  ap* 
peared.  It  professed  to  be  a 
panegyric  upon  mcmey;  hut 
was  in  reality  a  gross  and  nefa* 
rious  libel  upon  the  solemn 
ad  ministration  of  British  justice* 
The  object  of  this  composition 
was,  not  to  satirize  folly  or 
to  raise  the  smile  of  innocent 
mirth,  but  being  sung'  in  the 
streets  of  the  capital,  to  excite 
the  indignation  of  the  people 
against  the  sacred  ministers  of 
the  law,  and  the  awful  duties 
lh<7  were  appointed  to  perform. 
The 
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Clkhenu. 

V. 


Opinion,  and  had  ordered  a  new  tiial  that  the  facts 
might  be  more  distinctly  found,  and  a  question  of 
such  importance  might  receive  the  most  solemn 
determination.    He  therefore  proposed  that  a  case 
should  now  be  made  for  the  opinion  of  the  court. 

Lord  £L|.£NBonouGH.  I  do  not  at  present  sec 
why  a  -composition  printed  upon  a  single  sheet 
should  not  be  entitled  to  the -privileges  of  the  sta- 
tute. We  say  "  S^it  liber  Index^'*  without  referring^ 
to  a  volume  either  printed  or  written.  I  was  at  first 
startled  at  a  single  sheet  of  paper  ^bqing.  called  tf 
book  ;  but  I  was  afterwards  disposed  toahink,  tbat 
it  might  be  so  considered  within  the  meaning  of 
this  act  of  parliament;  and  when  the  matter  came 


The  ipiwbievDUs  tendency  of 
the  production  would  sufficient- 
ly appear  from  the  following 
$fapza;  ffter  hearing  which  tlie 
coWt  would  $ay  whether  the 
jAomuit  pugjbt  to  be  disturbed. 

Ilic  world  b  inclin'd 
,    To  think  Justice  blind ; 
Yet  what  of  all  that? 
Slie  will  blink  like  .a  bat 
Atlhe  sijght  of  friend  -<<6ra- 
.    lam  NeaUnd  ! 
Oh  \  Mrakam  Nevland!  Magi- 
.  jQ&y  Ahrdiam  Nralond  ! 
Tho'  Justice  'tis  known 
Can  sec  thro'  a  mill-stone, 
She  cant  see  thro'  Abraham 
Navkttdf  ^ 
Lord   Ellenborough.    If 
the  com^fosition  appeared   on 


the  face  of  it  to  be  a  libel  to 
gross  as  to  affect  the  public 
morals,  I  should  advise  the  jury 
to  give  no  damages*  I  know  the 
Court  of  Chancery  on  such  an 
occasion  would  grant  no  injunc- 
tion. But  I  think  the  present 
case  IS  not  to.be  considered  one 
of  that  kind. 

Lavrencf,  3»  The  argument 
used  by  Mr.Gamm  on  this 
fugitive .  piece  as  beingalibcly 
would  as  forcibly  apply  to  7^ 
Beggai's  Operdy  .where  the  lan- 
guage and  allusions  are  suffi- 
ciently derogatory  to  the  admi* 
nistration  of  public  justice. 

The  rule  was  made  absolute; 
but  the  cause  was  not  agtin 
carried  down  to  trial. 

before 


HILARY  TERM,  49  GEORGE  IIL  91 

before  the  court,  the  other  judges  inclined  to  the      1809. 
same  opinion.  Therefore,  without  putting  thepar*  ClemiImti 
ties  to  the  ^expence  of  a  special  case,  which  may         v. 
be  unnecessary,  I  will  direct  the  jury  to  find  for  Gp""^. 
the  plaintiff,  and  leave  you  to  move  the  court,  if 
on  consideftt'ion,  you  think  you  can  sustain  your 
ODje^^tion. 

Verdict  for  the  plaintiff. 


In  the  ensuing  term  Ganvw  moved  for  a  rule  to 
shew  caxise  why  the  verdict  should  not  be  set  aside 
and  a  new  triiU  granted.  He  argued  that  in  con- 
startling  this  and  every  other  act  of  parliament,  the 
langu^  mu^t  be  ^understood  iii  its  usual  and  po- 
pular acc^ptatibQ :  but  any  common  person  would 
stare  ii'he  heard  a  loose  sheet  of  paper  denominated 
1  book.  A  book  was  defined  by  lexicographers, 
and  was  universally  used  to  signify,  a  volume, 
WiijCten  ot  printed,  consisting  of  several  sheets 
botind^up  together.  It  was  expressly  so  used  by  . 
the^egtslature  in  thisverj^  act  of  parliament,  which 
.provides,  thafif  any  person  shall  prinl^  reprint,  sell 
pr  iipport  any  book,  without  the  consent  of  the 
proprietor  first  had  Jind  Obtained,  such  offfender  or 
offenders  shall  forfeit  such  book  or  books,  and  all 
and  every  sheet  or  sheets  being  part  of  such  book  or 
books,  to  the  proprietor  or  proprietors  of  the  copy 
thereof."  Thus  the  statute  best  explained  itself, 
and  book  must  be  taken  in  the  same  sense  through* 
out  the  whole.  There  might  be  a  good  reason  why 
the  legislature  should  leave  ephemei-al  productions 

appearing 
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1809.      appearing  upon  a  single  sbeet  as  they,  stood  at 

^'^'"^^r^'^  common  law.     Authors  of  real  merit  very  rarely 

^^        gave  their  works  to  the  wor  1^  in  this  fugitive  form ; 

OoLDiNO.  there  was  no  absolute  necessity  for  their  ever  doing 

so ;  and  the  tr^^h  which  daily  appeared  qaa.a  loose 

sheet  deserved  .no  extraordinary  .prQt^ection  or 

encouragement.  But  if  the  doctripe  contended  foi; 

on  the  other  side  were  to  prevail,  the  courts  would 

soon  have  to  try  actions  for  pirating  the  Substance 

of  a  hand-bill,  or  a  piece  of  intelligence  from  a 

newspaper* 

The  Judges  seemed  unanimously  pf  opinion  that 
it  couW  not  depend  upon  the  fo^rm  of  tUe  publ^qa- 
.tion,  Vhfither  it  were  entitled  to  the.p^vileges  ,of 
.the  statute  or ;npt ;  that  a  composition  on  a  single 
.3hcet  might  well  be  a  book  jviiWn  the  ippaiiing  of 
,the  legislature ;.  and  that  the  ye^ot  in  ihe  present 
actjipn  ought  ^6t.to  bc,diaturbed--r:(?tfn-(w,'  hpwr 
^vejc,  adverted  ito  the  magnitude  of  tl^e  property  at 
^  ijtjijje,  anditat«4  ^  *^  be  thfeeajijpt  wish  of 
•purtics thstt a ;questi9n  of  such'impfirtance  t9 theif 
x^rade  should  bemoj^efuUy.disGussedr.  Ui>pn  t]iis^ 
thp  Court  \exy  reliict^ntly  granted  a.iii!(e  tojslicw 
.causj?  :  but;  thq  defendants  ,fmdin^  tljp  Qpinion  df 
the  Judges  so  strongly  against  t^eni^  ab^phed. 
\their  rule,  and  it  was  j^fterwar4s  discharged  without 
ai'gument.       -  . 

-St^rfeffand  li/c7iflr(feow  for  the  plaihtifT 

y 

'  Gari'^iV  for  the  defendant.     '  «  * 

[Attornics;  Jamf sand  WQQd,\ 


)tcd 
pec- 
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1809. 

Dagnall  k>.  Wylie  and  another.  ^'SlS^' 

^HIS  was  an  action  by  the  indorsee  against  the  »  bll^.gtst*' 

acceptors  of  a  bill  of  exchange  for  411  /.  Ss.4d.  ^«t!X^ 
dated  24th  August  1807,  drawn  by  one  O.  Smithy  JSUSSl 
payable  to  his  own  order,  at  two  months  after  date.  JJJ^^SS^ 

The  defence  was,— urary  in  the  formation  of  U^HJw^f 

flip   Kill  i«eive.Th«w  , 

lC06ptt>f9  of  ft 

John  Rimmer  swore,  that  on  the  pth  of  May  ShTiId^^ 
1807,   the  defendants  being  pressed  for  ^woney  ^^wjj^ 
applied  to  him  (or  a  loan,  and  he  advanced-thcm  toditeowit 
about  1600  /.    For  the  repayment  of  800  /.  part  of  them,  toenabie 
this  sum,  he  drew  upon  them,   and  they  accepted  ^^he*^^ 
two  bills  for  400/.  each,  at  t<vO  months;  M'hich  Jg^^dal^t- 
were  antedated,  May  1  :  These  he  disccfunted  for  ««»»y«no*^«' 
them  with  his  own  money,  taking  a  commission  of  cf'^ns  fo^ 
10^.  per  cent  above  legal  interest.    On  the  Lst  of  percent,  be- 
July,  the  defendants  being  unable  to  provide  foe  ^^^  .^^"^ 
the  bills  which  were  to  fall  due  on  the  4th,  applied  JJJJSill^y  ^- 
to  the  witness  for  assistance  :  he  agreed  to  let  them  c«p«dbythem, 

111  which  hegot 

Iiave  800  /.  on  the  former  terms,  and  he  drew  upon  diaconnted  put- 
thefid  a  bill,  which  they  accepted,  for  81 1/.  1 1#.  4</.  t^mofthe 
at  two  months,— the  odd  money  being  for  the  in-  w.ThX'uili"* 
tercst,  commission,  and  stamp.  This  he  discounted  *^*jj^'"i^"* 
for  them,  giving  them  a  cheque  upon  his  bank^s  ^5^*21****^ 
for.800  /•  Towards  the  end  of  August,  the  deten-  aitfaoogh  the' 
dants  being  still  embarrassed,  once  more  applied  to  th^dileotmt. 
the  witness,   tp  enable  them  to  take  up  the  bill  ri)!ISt]rfor'' 

YqL.  IL  D  for  ««Wftge.ce«i^e 

I  comiDisMon. 
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I8O9.  for  81 1  /.  1 1  ^.  4rf.  which  was  to  be  due  the  4th  of 
September:  he  had  no  longer  money  himself ;  but 
he  offered  to  get  two  other  bills  discounted  for  the 
same  commission  he  received  before ;  accordingly, 
the  defendants,  on  the  24th  of  August,  accepted 
two  bills  for  thid  purpose,  one  for  41 1  /.  5^.  4^.  (the 
bill  in  question),  and  another  for  410/.  6^.,  maki;&g 
together  82 1  /.  1)  ^.  4  ^. .  Blanks  were  left  in  both 
for  the  name  of  the  drawer,  which  were  affei^wards 
filled  up  with  "G.  Smith''  These  bills  the  witness 
:  got  discounted  for  lawful  interest;  but  on  account 
.  of  a  loss  he  met  with  in  the  failure  oi  Carson  ^  Co. 
he  paid  no  part  of  the  sum  he  received  for  them  to 
the  defendants,  who  never  had  any  considemtion 
for  either  of  them^  He  swore,  that  the  10^.  per 
cent,  which  he  was  to  have  for  getting  these, two 
bills  discounted,  was  intended  as  commission  for 
his  trouble  as  a  broker,  and  not  as  interest  for  the 
l6an  of  the  money. 

Topping  for  the  defendants  contended,  that  the 
bill  on  which  the  action  was  *  brought  was  void 
evfen  in  the  hands  of  an  innocent  indorsee,  being 
substituted  for  other  bills  tainted  with  usury,  and 
being  itself  drawn  to  be  negotiated  on  terms  evi- 
dently usurious. 

Lord  Ellenbohough.  The  May  and  July  bills 
were  certainly  vicious ;  but  what  has  polluted  the 
bill  on  which  the  plaintiff  seeks  to  recover  ?  It  was 
not  discounted  by  Rimmer  with  his  own  money  ; 
he  acted  in  this  last  transaction  only  as  a  brokerr 
If  he  took  more  than  5  s.  per  cent,  he  is  liable  to  a 

penalty 
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penalty  for  taking  excessive  commission  (a).  There      ^sog. 
could  be  no  usury,  if  the  party  who  advanced  the  \f^^^:^ 
money  received  no  more  than  legal  mterest  at  the 
rate  of  5/.  per  cent,  per  annum.  Wtui. 

The  plsuntifFhad  a  verdict. 


In  the  ensuing  term,  Topping  applied  to  set  aside 
the  verdict,  on  the  ground  that  the  agreement  upon 
which  the  bill  was  drawn  was  usurious :  but  the 
Judges  were  unanimously  of  opinion,  that  as  Rim^ 
mcTj  who  received  the  excess  above  legal  interest, 
was  not  to  discount  the  bill  with  his  o\m  money^ 
there  was  no  usury  in  the  transaction,  and  there* 
fore  refused  a  rule  to  shew  cause. 

Park  and  Marry ut  for  the  plaintiff. 

Topping  and  Littkdak  for  the  defendant. 

•  [Attumics,  Xectrwy  and  Cooler  4^  Im?*.] 


(a)  By  12  Ann.  c.l$.  §2.  it  transactB,  he  shall   for  every 

isenacted,tliat  if  any  scrivener  such  offence  forffit  20  L   and 

or  broker  take  above  the  rate  of  suffer  imprisonment  for  half  a 

5s.  per  cent,  upon  any  loan  he  year. 
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.    1809/        '  • 

M^Tv  •  BnoWK  and  otliers  ».  Hodgson. 

Gocdscon-  rp  HIS  was  an  action  against  the  defendant  a* 
mcrchaut  in  a  ownci*  of  the  shiD  Mercurius.  on  board  of  which 

l'orei{?n  country  t^'i**!!!-  i  •  i 

arcsuiedin  thc  plamtiifs  had  stiipped  certain  goods,  to  be  car- 
ing to  b^iWi^-  ricd  from  London  to  Tonn'wgen,  The  goods  were 
dir^««««  <?>cprcssed  in  thc  bUl  of  lading  to  be  shipped  "  6y 
s/  ^*'^  ^"xhc  or^lcr  a^^  ^^  account  af  Hesse  S^  Co.  of  Hamburgh/* 

consignor  can- 

un^  Mtbn"^  Before  t;he  Mcrcmius  arrived  at  Tonningeiii  that 

MUp^*ln«  in  H^acc  was  declared  in  a  state  of  blockade,  and  she 

^^s?asVhr  ^^^^  ordered  by  an  English  frigate  to  return  home. 

i.ropcrty  must  Qii  hcr  urrival  in  the  Thames,  the  captain,  for  the 

be  taken tohave  iv     /•  •  •  i      ^    i 

^e»tcc]  in  the  purposc  (as  was  alleged)  of  gettmg  nd  of  the  cargo^ 
Ihe^imrth^"*  and  setting  the  ship  at  liberty  to  proceed  cm  ano- 
WdC  ship,  ther  voyage,  made  an  affidavit  that  he  believed  the 
x:argo  to  be  Danish  property  (a).  In  consequence 
of  this,  thc  goods  in  question  were  unloaded  by  an 
order  from  the  Court  of  Admiralty,  delivered  into 
thc  custody  of  thp  Admiralty  Marshal,  and' after- 
wards libelled  as  lawful  prize  to  his  Majesty.  How- 
ever, by  a  decree  of  that  Court  they  were  at  last 
restored  to  the  plaitttiffe.  The  declaration  averred 
that  tlie  captain  made, the  affidavit  knowing  it  to 
he  false,  and  stated  as  special  damage  the  injury 
thc  goods  had  suffered,  and  thc  expence  the  plain- 


{a)  All  embargo  had  pre*  Denmark,  and  hostilities  soon 
^  igusl y  been  Uid  up(in  all  ships  after  '  cummcoced  ^ith  that 
in   British  ports   belongiog  to    power. 

tiffs 
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tiffs  had  incurred  by  the  consequent  proceedings      isop. 
jMx  the  Admiralty  Court  ^"^'^'^^^^ 

^^ 
•  Parky  for  the  defendant,  contended,  that  at  all  ^od'gsok. 

events  this  action  could  not  be  maintained  by  the 
present  plaintiffs,  who  had  no  property  in  the 
goods.  The  bill  of  lading  stated  the|n  to  be  shipped 
6y  order  and  on  account  ofHtsse  andCo.   Therefore 
the  property  vested  in  these  persons  the  mpment 
the  goods  were  put  on  board  the  Mercurius.    If 
the  defendant  or  his  agent  had  acted  improperly 
vridi  respect  to  the  goods,  Hesse  and  Co.  only  had 
been  ij\jured,  and  they  only  <rouId  be  heard  in  a 
court  of  justice  to  complain  of  the  injury.    The 
plaintiffs  might  recover  the  value  of  the  goods 
from  the  consignees,  whatever  became  of  them 
^St€^  they  w^re  shipped ;  and  if  the  defendant 
$l|ould  afterwards  be  sued  by  Ilcssf  and  Cq*  for  the 
same  cause,  a  recovery  against  him  in  this  {tctiQU 
would  be  no  bar.  In  Dawes  v.  Peck,  8T.  R.  S30,  it 
was  held,  that  if  the  consignor  of  goods  has  deli- 
vered them  to  a  particular  carrier  by  order  of  the 
(Tonsignee,  the  consignor  cannot  maintain  an  action 
against  the  carriler  for  the  loss  of  them ;  and  Dutton 
T,  JS^OomoMon,  3  Bos.  &  Pul  d82.  decided;  that  a 
delivery  of  goods  by  th^  vendor  on  behalf  of  the 
vendee  to  a  carrier  not  named  by  the  vendee,  is  a 
df^livery  to  the  vendee,  so  as  to  render  him  liable 
for  their  vallie,  whether  they  ever  reach  him  or  not. 

The  Attorney  General,  contrd,  took  a  distinction 
between  gdods  sent  from  one  part  of  England  to 
another,  and  goods  sent  from  England  to  a  foreign 

D  3  country. 
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1809.  country.  In  the  former  case,  a  delivery  to  the  cair- 
rier  was  a  delivery  to  the  consignee  ;  but  in  the 
latter,  the  risk  was  still  the  consignor's  till  the  goods 
reached  their  destination.  A  merchant  abroad  said, 
"  if  you  will  deliver  me  goods  at  such  a  port,  I  will 
take  them  at  such  a  price.*'  Thus  the  property 
remained  in  the  consignor  till  actual  deliveiy,  and 
he  was  in  the  habit  of  insuring  the  voyage.  If  the 
goods  arrive  safe,  they  are  to  be  paid  for ;  aliter,  if 
they  do  not.  That  the  goods  in  question  remained 
the  property  of  the  plaintiffs  when  the  false  affida- 
vit was  made,  appeared  clearly  from  this  feet,  that 
they  were  restored  to  them  by  the  CouH  of 
Admiralty. 

Lord  Ellenbobough.  The  goods  are  shipped 
hy  order  and  on  account  of  Hesse  and  Co.  I  can  re- 
cognize no  property  but  that  recognized  by  the  bill 
of  lading.    This  action  cannot  be  maintfiined^ 

Plaintiff  nonsuited.  ^ 

The  Attorney  General  and  Gaseke  for  the  plaintiff. 

Park,  Marry  at,  and  Sekvyn  for  the  defendant 

[Attoniieiy  Gr^gtm  i  Dixon  910A  Atchtson  f  Morgan,} 


^ 
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180Q,      . 

Saksom  and  others  r.  Jamus  Bell.  J"**;-^i 

TTHIS  was  a  writ  of  inquiry  of  damages^  under  Theredtaiin 
Stat.  8  &  9  W.  3.  c.  1 1.   The  plauitiifs  declared  of  aTbd'ei^ 
in  debt  on  bond,  dated  17th  March  1803,  for  l^^^St 
ao,000  /.  The  defendant  pleaded  a  former  recovery ;  {^J^gJ^ST* 
and  there  was  judgment  for  the  plaintiffs  on  an  ^J^^^^^ij^ 
issue  of  nul  tkl  record.  They  then  set  out  the  con^  wtpooaibiijty 
dition  of  the  bopd,  which,  after  reciting  that  they  totheUmitf 
had  agreed  to  accept  bills  of  exchange  to  be  drawn  ^J^^"**^*' 
upon  them  by  one  W.Bell  to  the  amount  of  10,000/., 
for  which  the  said  IV.  Bell  had  agreed  to  remit  to 
them  good  bills  of  exchange,  or  notes,  to  answer 
the  payment  of  all  such  bills  to  be  drawn  as  before^ 
mentioned*as  they  should  respectively  become  due> 
and  that  the  defendant  and  one  Hugh  Belt,  in  order 
to  secure  the  plaintiffs  against  such  acceptances  aa 
they  might  be  under  for  the  said  fT.  BeU^  had 
agreed  to  join  with  him  in  that  bond  of  indemnity ; 

was  declared  to  be,  that  if  the  said  fV.  Bell 

should  well  and  truly  pay  or  cause  to  bjc  paid  twto 
plaintiffs  all  such  sum  and  sums  of  money  as  he 
should  or  might  thereafter  owe  or  stand  indebted 
to  them  by  reason  or  on  account  of  their  being  so 
under  acceptances  for  him  the  said  IV.  Bell,  or  on 
any  other  account  thereafter  to  subsist  between 
them  the  said  fV.  Bell  and  the  plaintiffs,  when  and 
as  the  same  should  become  due  and  payable,  or  Ia 
default  thereof,  in  case  defendant  and  the  said 
Jfugh  Belly  or  either  of  them,  should  and  did. 
Within  one  month  nc^t  after  demand  thereof,  well 

P  4  ancl 
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1809.  and  truly  pay  or  cause  to  be  paid  such  sum  and 
sums  of  money  to  the  plaintiiTs,  not  exceeding  in 
the  whole  the  sum  of  10,000  L  and  also  well  and 
sufficiently  indemnify  plaintiffs  on  account  of  their 
being  so  under  acceptances  for  the  said  W.  Bell  in 
manner  aforesaid,  or  oh  any  other  account  to  be 
tiiereafter  subsisting  between  the  said  W*  Bell  and 
the  plaintifiSy  then  the  said  writing  obligatory  to 
be  void,  kc  Several  breaches  were  suggested  in 
the  usual  form. 

The  only  ^question  between  -the  parties  was, 
whether  the  indemnity  was  confined  to' one  set  of 
acceptances  to  the  amount  of  10,000/.  or  extended 
^  a  balance  of  that  sum  upon  a  running  account. 

•  Gaseke  for  the  defendant  contended,  that  the  in* 
demnity  could  not  be  carried  heyond  the  first 
10,000/.  The  recital  expressly  limited  the  amount 
of  the  acceptances  to  10,000/. ;  and  it  was  there 
that  the  real  agreement  of  the  parties  was  to  be 
looked  for.  The  words  were  enlarge  by  the  con- 
dition itself  to  any  account*  thereafter  to  subsist ; 
but  that  must  be  referred  to  the  foregoing  agree- 
ment. It  had  been  decided,  iSiata^  ajg^ins t  a  surety, 
the  condition  of  a  bbndcoiild  not  Se  carried  beyond 
the  limits  marked  out  in  the  recital.  Thus,  in  The 
Liverpool  fVaterscorks  Cwipany  V.  Atkiksoff^  "6  East. 
507,  where  the  condition  of  the  bond  Vedited;  thkt 
^.  had  agreed  with  the  phintifis  to  collect  their 
revenues  "  from  time  to  time  for  twelve  months,'* 
and  afterwards' stipulated,  tliat  *'  at  all  times  there- 
after during  the  contintmnce  of  such  his  eniplcymentj 
and  for  so  long  time  as  he  ikoufd  continue  to  be 

employed^ 
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i^bjftdj  be  should  Justly  account,  &c.'*  Tlie  obli-  1^09. 
gation  was  held  to  be  confined  to.  the  twelve  "^ 
months  mentioned m  the  recitaL  SoinnefVarden 
of  St.Sammr&mtkwark  v.  Bostock,  2  N.  R.  175, 
vhere  sureties  were  bound  for  the  collector  of  a 
church-Tate  accoiinting  ^^  for  all  monies  collected 
or  received  by  him  on  account  of  the  said  rate,  as 
also  on  all  aad  every  other  rate  or  rates  thereafter 
to  be  made  and  collected  by  him/'  it  was  held,  that 
the  sureties  were  only  answerable  fbrhisAccount- 
ing  during  one  year,  because  such  appeared  to  be 
the  meaning  of  the  parties  as  expressed  in  the 
recital  of  the  condition. 

Lord  Ellckbokougb.  I  fully  accede  to  thesie 
cases.  They  apply  to  the  time  for  which  sureties 
shall  be  liable,  and  where  this  is  definitely  marKed 
out  in  the  recital  of  thq  conditioiv  it  is  not  to  be 
extended  by  any  subsequent  general  words^  Here 
kad  the  condition  only  referred  to  the  acceptances 
mentioned  ia  the  recital,  I  should  have  thought 
the  defendant  liable  for  one  set  of  bills  accepted  by 
the  plaintifis  on  accouat  of  W.  Bell,  and  no  loore. 
But  a  new  subjectmatter  is  afterwards  introduced ; 
and  the  guaiantie  is  extended  to  any  other  account 
thereafter  to  subsist  beti^een  them,  without  any  limi- 
station  of  time,  or  T$siricti(^n  as  to  the  ns^e  of  the 
transaction.  A;^  ejc|>anded  liability  is  thus  created. 
— ^The  inquiry  must  b^  takeq  for  all  such  sums  to  the 
amount  of  10,pOO/.  as  the  plaintiffs  can  shew  to  be 
en  aipr  account  due  to  them  from  W.  Bell. 

Verdict  accordingly.  . 

Dampier 
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CASES  AT  NISI  PRIUS- 
Dampier  and  Moore  for  the  plaintiffs* 
Gaselee  for  the  defendant 

[Attoraiest  BUtidakmad  Wtitons.} 


All  the  authorities  upon  this  subject  will  be  found  referred  to 
in  the  two  cases  above  cited. 


Stturdsj, 
Maich4. 

Although  the 
captaiii  of  a 
ship  find  it 
impossible  to 
reach  las  ]^rt 
ofdesUnationt 
be  hai  no  im- 
plied authority 
to  sell  the  cargo 
in  afoieign 
port  into  which 
Dei»drven,for 
jfthe  benefit  qf 
the  shippers: 
an^if  he  does 
so.  Though  act* 
ing  bonk  fide 
for  the  interest 
of  all  concern- 
ed, this  is  a 
tortioiisoonver* 
sion,  for  which 
the  ship^mner 
bliahle> 


Van  Omerox  v.  Dowick  and  others. 

nPHIS  was  an  action  against  the  defendants  as 
owners  of  the  ship  Ranger,  on  a  bill  of  lading 
signed  by  their  captain,  for  two  cases  of  cutlasses, 
to  be  ^rried  from  England  to  Surinam,  ^^  the  act 
of  God,  the  king's  enemies,  fire,  and  all  and  every 
other  dangers  and  accidents  of  the  seas,  rivers,  and 
navigation,  of  whatever  nature  amd  kindsoeveri 
excepted/* 

The  Ranger  sailed  in  June  1807,  under  convoy  of 
the  Julia  sloop  of  war,  with  a  large  fleet  for  the  fFest 
Indies,  among  whom  were  four  vessels  for  Surinam 
besides  herself.  She  strictly  followed  during  the 
voyage  the  directions  of  the  commodore,  whose 
duty  it  was  to  inform  different  ships  when  they 
were  to  separate  for  their  respective  ports  of  desti- 
nation. Through  the  error  of  the  commodore,  the 
Surinam  ships  got  to  leeward  of  that  settlement, 
and  hs^ving  ineffectually  attempted  to  beat  up  to 

Windward, 
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Windward,  were  forced  to  put  into  Demerarain  i?09 
the  end  of  August,  and  to  remain  there  till  the 
month  of  Decemher,  when  a  ship  of  \^:ar  came  to 
see  them  back  to  Surinam.  They  sailed  with  her ; 
but  after  nine  or  teh  days  beating  about,  were  car- 
ried farther  to  leeward.  The  commodore  then 
finding  the  attempt  hopeless,  ordered  them  to  make 
for  Tobago  or  Grenada.  The  Ranger  put  into  tl^e 
latter  island,  where  the  goods  in  question  weVe 
sold  by  public  auction^  under  the  directions  of  the 
captain. 

7%e  Attorney  General  for  the  defendant  con- 
tended, that  thj^  captain,  under  such  difficult  cir- 
cumstances, was  to  be  considered  the  agent  of  the 
shipper  as  well  as  the  ship-owner,  and  tliat  he  had 
a  discretionary  authority  to  do  what  was  best  for 
all  concerned.  But '  it  was  clearly  for  the  benefit  of 
the  plaintiff  that  the  cutlasses  should' be  sold  at 
Grenada,  since  they  could  not  be  carried  to  Suri- 
nam, tie  could  therefore  only  claim  the  sum  for 
which  they  were  sold,  and  this  action  could  not  be 
maintained.  The  defendants  had  not  been  guilty 
of  any  breach  of  their  undertaking,  for  the  ship 
bad  done  every  tbing  that  was  possible  to  reach 
^lurinam,  and  had  been  prevented  from  delivering 
the  goods  there  by  one  of  the  risks  excepted  in  the 
bill  of  lading. 

Lord  EuENBOROUGH.  lam  df  ci^edly  of  opinion 
that  you  had  no  right  to  sell  the  goods.  Expe- 
diency might  require  this  stpp  j  but  the  captain 
could  not  put  himself  in  the  situation  of  the  owner 
pi  the  goods ;  and  when  he  tl^us  disposed  of  them, 

in 
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laof),  in  point  of  law  he  was  guilty  of  a  tortious  converr 
^  sion.  Whatever  power  he  might  have  to  sell  a  part 
of  the  cargo  for  repairs,  he  could  not  lawfiilly  put 
a  stop  to  the  voyage ;  and  it  is  difficult  to  say  that 
there  was  a  natural  impossibility  of  proceeding  to 
Surinam.  ^ 

Syr^Mcir*  ^^  objection  was  then  stated,  that  cutlasses  arc 
««w»f^B«t-  contraband  of  war,  the  exportatjlon  ofvhich  is 
ftiioenoe.  wera  prohibited  without  a  licence  from- the  king,  atK^ 
poftatkm  at^tt  that  uo  such  Hccuce  was  here  produced. 

CmtOBipllOllMa 

itwiUbepM* 

th^i^^  Lord  Ellcnbobough  said,  if  it  were  proved  that 
licenee  Co  thcse  cutlasscs  wcrc  entered  at  the  custom-house^ 
^^^     ■    he  would  presume  anmia  rite  acta. 

t^.^!^^'^     No  evidence  of  this  fact  could  be  found :  but  it 

rnot  will  not  i<t--« 

take  judicial  tumcd  out,  that  by  33  G.  3,  c.2.  the  kmg  is  only 
in^B^ndi  authorized,  to  prohibit  the  exportation  of  imple-' 
ments  of  war  by  proclamation ;  and  the  defendant 
not  being  prepared  with  the  gazette  containing  the 
proclamation  for  this  purpose,  the  plaintiff  had  fi 
verdict  (a). 

Gamm  and  Le  Blanc  for  the  plaintiff. 

The  Attorney  General  and  Wigley  for  the  defea- 
ilants,    . 

[AttomiM.  Skawa  i  U  hUmc,  and  WQUn  f  AwmUy.'i 


(«)  Vidt  Rex  r.  Holt,  5  T.  R.  436.  Bui.  N.  P.  ifS.  Parkin  t^ 
Dick,  |KM^ 
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1SQ9. 
Peacock  v.  Peacock. 

n^HIS  was  an  issue  out  of  CHancerj-,  to  try  whe-  A;Mi«r«ft». 

ther  the  plaintiff  was  beneficially  a  partner  M«.Qohu 
with  the  defendant  during  the  last  five  years,  and  IJJ^iSIK 
if  lie  was,  for  what  share  not  exceeding  one  moiety  J^J^  u^ 
of  the  profits.  ^"tSl 


The  defendant  is  a  law  stationer,  who  has  for  SSSil^ 
Tnany  years  carried  on  that  business  to  a  great  c^t-  J^J^^^**^** 
tent  in  Chancery  Lane.  The  plaintiff  i«  his  son,  «i»iacMttiBdM 
and  was  bred  up  by  him  in  tlie  same  business.    In  Autmtithhm 


March  1803,  the  plaintiff  came  of  a^e,  when  his  unSLtkete 


fether  said  to  liim,  "  You  shall  have  15s.  a  week  SIHII^ 
till  October ;  the  books  will  then  be  made  up,  and  w«-wef  tut 

tow*  Wlf  ft 

you  shall  have  a  share;  we  need  not  talk  of  the  P^JJ^J*^ 
share  till  October  comes ;  we  shall  settle  it  then."  pviMs  tUn- 
Soon  after,  he  told  liis  apprentices,  that  hn  son  s^ii^t^^ 
being  now  of  age  would  be  as  much  their  master  as  Sit^^IJSS  W 
himself.     When  the  1st  of  October  arrived,  he  r^^SlIf**** 
changed  the  firm,  wrote  Peacockif  over  his  door,  tbepmatsjmd 

It  will  he  rcltit" 

opened  a  new  set  of  books,  and  from  that  time  in  r«d  to*  jmj  u 
eveiy  possible  way  represented  his  son  as  his  co-  ^hTy'i^ir 
partner.    The  latter  likewise  acted  in  all  respects  ^^^"^ 
ss  a  partner,  and  applied  to  business  with  assiduity 
a»d  steadiness.    But  no'settlement  ever  took  place 
as  to  what  share  the  son  should  have.  Till  1 806  he 
continued  to  take  only  15s.  a  week  from  the  re-^ 
ceipts.  •  The  defendant  then.said,  that  from  not 
keeping  regular  accounts  he  did  not  know  what  his 
profits  were,  and  could  not  ascertain  the  share  his 
ton  shpuld  have ;   but  that  till  some  arrangeii^ent 

was 
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1S09.      was  formed  his  son  should  take  ^.  1.  a  week,  dnd 
^f^^'^*^**^  he  himself  should  take  £.  8.  a  week,  out  of  which 
V.        he  was  to  defray  the  expences  of  the  estahlishment* 
Peacock.  They  went  on  nearly  on  this  footing  till  within  a 
few  months  back;  when  a  quarrel  taking  place,  the 
fether  turned  tlie  son  out  of  doors,  and  took  in  ano- 
ther partner,  giving  him  a  third  of  the  business. 
The  son  then  filed  a  bill  in  Chancery  against  the  far 
ther  as  his  co-partner,  for  a  discovery  and  to  account^ 
The  father  in  his  answer  denied  the  e&istence  of  the 
.  paitnership  ;  whereupon  this  issue  was  directed. 

I  Fark  for  the  plaintiff  contended  that  he  was 
clearly,  a  partner  with  his  father,  upd  that  as  the 
share  to  which  he  was  entitled  wajj  left  indefinite^ 

*  the  law  must  presume  it  to  be  a  fnoiety. 

The  Attorney  General  contra^  msisted;  that  al- 

•  though  there  was  a  partneiship  as  betWeen  them 
and  the  rest  of  the  world,  yet  as  no  terms  of  part- 
nership were  ever  agreed  upon;  lAter  se  the  son  was 
merely  his  father's  servant,  and  entitled  as  such  to 
a  coinpensation  for  his  work  and  labour. 

Lord  Ell^n  BOROUGH.  The  fiftieth  part  of  tlie 
evidence  adduced  would  have  been  sufficient  to 
establish  a  partnership  as  between  these  parties  and 
the  rest  of  the  world.  This  being  established,  the 
presumption  of  law  is,  th^t  they  are  partners  inter 
^e.  Such  presumption  might  have  been  repelled. 
A  man  who  renders  himself  liable  to  third  persons 
as  a  partner,  may  in  truth  be  the  mere  agent  or 
servant  of  his  supposed,  co-partner,  and  entitled^ 
only  to  fixed  wages.    But  in  the  present  case,  the 

presumption 


Peacock 
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presumption  of  law,  instead  of  being  repelled,  is      1809. 
confirmed.    The  defendant  evidently  gave  his  son 
a  beneficial  interest  in  his  business,  leaving  the    *  '^ V."^ 
amount  to  be  settled  wh^i  the.  books  should  be ,  Ps acock. 
balanced.  There  is  no  pretence  however  for  saying 
that  the  pldntiff  is  entitled  to  a  moiety  of  the  ^pro- 
fits ;  and  the  jury  must  conMder  what  is  a  fair  and       ' 
just  proportion  for  the  father  to  give,  and  the'  son 
to  expect^  aftei:- what  bas{>assed  between  th6nu 

i  ■ 
The  jury  found  that,  since  October  1, 1803,  the 
plaintiff  had  li^en  entitled  to  ^fourth  part  of  the 
profitsof  the  partnership  trade. 

Park^  Marryat  and  Best  for  the  pldntift 

The  Attorn^  Qenerhl^  GarrorosLod  Richardson, 
for  ^e  defendant. 


(Attwito*  Pcacvckand  Kaye  i  IJPetV^M.] 
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Jackson*  anU  others^  assignees  of  Robinson^ 
Mve^'«  ^  baxjuiipt  v.  Irvin  ai\d  others. 

Ajj^^-     npRO^'ER  for  goods  taken  i&  execution  under  a 
mgaitiAtb^  judgment  against  the  bankrupt  at  the  suit  of 

tMikfUtficc.  the  defexidants.  * 

ted  to  hu  icf  •  -^ 

tuefperwaw  Ao&imM  vas  a  tnercet  at  Whitehaven  in  Cum- 
Tbe^  lucMue.  berlaud.  The  defendants  were  his  bankers,  and  to 
^^^^of  secure  certain  advances  which  they  had  made  on 
Sopl^m^  his  account,  he  gave  them  a  U'arrant  of  attorney. 
SlSX^K*  Upo^  '^^*s  ^^^y  entered  up  judgment,  and  sued  out 
^ittwt  i^e  a  writ  of  J?cn  facias,  indorsed  to  levy  £.  4,000. 
fence^iicvntd  Thcrc  bciug  uo  bouud  bailiffs  in  the  County  of 
tfi3i!vvhL  Cumberland,  th6  warrant  from  the  Sheriff  was 
!ulS?ed"t»ir  directed  t6  /.  Thompson  and  R.  Strichett,  two  of 
i^tllT^-  RobinsorCs  shopmen.  The  warrant  was  delivered  to 
«*p»^  iS^  ^^^"^  ^^^  Saturday  the  7th  of  Way  1808,  and  they 
))a8ii»defthe  wcre  dcsired  to  take  possession  of  all  7{0£i;i^<m*s 
^uTw^ees ;  stock  iu  trade  under  it«  There  was  evidence,  which 
^ol!tfKi.  was  contradicted,  that  Thompson  had  left  Robin^ 
y^2i2Urf  *^'''^  service  six  weeks  before.  Having  got  the 
the  ttuttter.tnd  warrant,  Thompson  and  Stridcctt  remained  in  the 

xh^  *oods  were  .  * 

tbottatkcpoi-  shop  till  uight,  whcu  they  locked  it,  and  carried 
wddiip^Hiti^  away  the  key.   But  on  the  Monday  morning,  they 
ulh^ui^o?^  again  opened  it,  and  although  iio^in^on  did  not 
tiMjitouLiupicy.  interfere,  business  was  carried  on  apparently  as 
usual.   On  the  evening  of  this  day,  Robinson  com- 
mitted an  act  of  bankruptcy  by  assigning  all  his 
effects  by  deed  to  Jackson^  one  of  tlie  plaintiffs. 
A-commission  of  bankrupt  was  sued  out  against 
him  the  Uth  of  the  same  inonth.  on  the  petition 

of 


HILARY  TERM,  49  GEORGE  III.  49* 

of  one  Ritson.  The  goods  were  afterwards  sold  by  1809. 
public  auction  under  the  warrant,  non^son  and 
Strickett  having  remained  in  possession  from  the 
time  it  was  delivered  to  them.— The  question,  of 
course,  was,  whether  the  bankruptcy  should  over- 
ride the  execution  ? 

Lord  Ellenborougu.  How  can  the  possession 
of  the  servants  b&adverse  to  that  of -their  master? 
Even  supposing  that  Thompson  had  left  Robinson  s 
service  before  the  execution,  still  Strickett  conti* 
nued  in  it ;  and  as  he  was  tenant  in  common  with 
the  other,  there  was  a  continuance  of  the  master  s 
possession  through  him.  The  goods  were  certainly 
in  the  possession^  order^  and  disposition  (a)  of  the  («)  «i  J«c  1. 
bankrupt  when  the  bankruptcy  happened,  and  ^'  ' 
therefore  passed  to  his  assignees,  notwithstanding 
the  execution.  I  remember  an  execution  in  the 
north,  where  the  warrant  was  delivered  to  a  gentle- 
man's butler,  who  continued  to  serve  up  wine,  and 
to  wait  at  his  master^  table  as  before.  The  Court 
has  more  than  once  expressed  an  opinion,  that  there 
ought  to  be  bound  bailiffs  in  Cumberland  as  in 
other  counties.  They  seem  to  have  supposed  here, 
that  a  possession  aliaie  to  the  master's  dissolved 
the  relation  between  him  and  his  servants ;  but 
they  were  wrong  in  point  of  law.  Had  they  deli- 
vered the  warr^t  on  the  7th,  to  ja  bound  bailiff,  an4 
put  him  in  possession,  all  would  have  been  right. 

Topping  for  the  defendants  then  objected,  that  ^JJ^^^^^^^f 
the  action  could  not  be  maintained,  as  the  assign-  bankruptcy,  b» 

^  assigning  ulhis 
stock  in  trade  to  A.  wbo  is  a  party  to  the  deed  of  asM^nment.  Althoiugli  A,  cannot  bimMlf  turn 
out  a  comiiujslonof  banlcrupt  against  liim,  upon  this  act  af  hiuikruptcjiv  he  uaof  aetaa  an  aisigD«i 
fuid«r  eoiimiissioa  sued  but  upon  it  by  a  tbinl  .peison. 

Vol.  II.  E  meat 
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1809.  ment  relied  upon  as  an  act  of  bankruptcy  was  to 
Jacksofiy  the  plaintiff,  who  (lould  not  complain  of  a 
deed  to  which  he  was  a  party. 

Lord  Ellenborough.  Jackson  could  not  have 
been  the  petitioning  creditor;  but  there  is  nothing 
to  prevent  his  acting  as  an  assignee  under  a  com- 
mission sued  out  on  the  petition  of  another  person 
who  was  no  party  to  the  deed  (a). 


In  an  action  V  Au  objcction  was  Ukcwise  taken  to  the  evidence 
I  bankroptf'"  of  tlic  petitioning  creditor's  debt, — ^An  entxy  in  thtf 
th^Mtitkldnl^  bankrupt's  books  was  relied  upon,  made  some 
oITa'^b^  months  before  the  act  of  bankruptcy.  This  stated 
the  law  win'    hinj  tx)be  then  indebted  to  Ritson  above  200/.: 

presume  that  It  ^  •  % 

continut^down  but  thcrc  was  no  evidence  that  the  debt  continued 

thebankrupicy.  dowu  to  the  time  of  the  bankruptcy.     However, 

Lord  £llbnboro(7oh  held,   that  the  debt  being 

proved  to  have  once  existed,  its  continuance  would 

be  presumed. 

The  plaintiffs  had  a  verdict. 

The  Attorney  General,  GarroWj  Park,  and  Sear- 
lettj  for  the  plaintiffs. 

Toppings  Littledale^  Raine^  and  Richardson,  for 
the  defendants. 

[A  ttorniei,  dmntU  and  Falctm.'\         * 


(a)    In   Bam  ford    v.  Baron,  mont  cannot  set  it  up  as  an  act 

2T.  R.  5.94,  «.  in  which  it  was  of  bankruptcy,  the  commission 

decided,  that  thi^  who  are  pri^y  was  sued  out  by  the  very  persons 

to  a  fraudulent  deed  of  as»ig&-  wh*  were  pi^ivy  to  the  deed. 
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\ 

IM9. 


Cohen  t.  Hinckley.  uSSui 

'T'HIS  was  an  action  on  a  policy  of  insurance  on  ^^*^^ 
the  ship  Union,  at  and  from  Portsmouth  to  snrano^wiwre 
Quebec  The  declaration  stated,  that  after  the  ship  paiboTtbe  9e% 
set  sail  frbm  Portsmouth,  and  before  her  arrival  at  S^^S^ 
Quebec,  she  was  Avholly  lost  by  the  perils  of  J^*^*"^ 
Ac  sea.  "^J^ 

pMintiff  Bid3t 
^  prove  that  when 

As  the  plaintiflTs  case  was  at  firet  shaped,  the  ^^^^^^^ 
only  evidence  of  the  loss  was  given  by  the  plain-  bound  apontiie 
tiff's  son^  who  swore,  that  on  the  8th  or  9th  of  M^y  ^{,^  pLi-  * 
1«06,  he  saw  the  Union  at  Portsmouth,  in  Stokers  CXiliSSn? 
Bay,  going  out  with  other  ships  for  Spithead,  and  "SSi^^m 
that  she  had  never  afterwards  been  heard  of  uie  cwnmon 

JkctM  tmdtsucfm 

Tke  Attwwy  General  olgected,  that  this  did  not 
prove  that  the  ship  ever  sailed  from  'Portsmouth, 
and  still  less  that  sheever  sailed  for  Quebec. 

Garrow  contended,  that  it  was  the  best  evidence 
the  nature  of  the  case  admitted  of;  that  the  pre- 
sumption from  the  facts  proved  Vas,  that  the  ship 
had  perished  on  the  voyage  to  Quebec,  and  that 
the  policy  being  "  a/ and  from  Portsmouth,"  the 
loss  was  covered  by  it,  even  supposing  that  the 
ship  sunk  while  she  lay  tliere% 

Lord  Ellenborough.  Even  in  that  case  you 
must  have  shewn,  that  she  was  at  Partemouth^  on 
the  voyage  insured.  But  the  declaration  statqs,  that 

E  2        ^  the 
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1809..      the  loss  happened  after  the  ship  sailed  from  Ports-* 
'^-^•"^^  mouth  to  Quebec.    You  must  give  some  evidence 
V.         that  she  sailed  from  :^he  one  place  to  the  other. 
MiKCKL&Y.  But  when  she  left  Stoke's  Bay,  how  do  I  know  that 
she  was  not  bound  to  the  East  Indies?.  Ifyo« 
could  shew  that  she  had  a  particular  destination 
by  chai*ter-party,  I  should  presume  that  she  sailed 
on  the  chartered  voyage ;  or  if  you  could  shew  that 
she  was  cleared  out  for  a  particular  port,  I  should 
presume  that  she  set  sail  for  it  when  she  dropped 
from  her  moorings.    But  you  have  laid  no  founda- 
tion for  any  presumption  upon  this  subject,  either 
one  way  or  another. 

The  c&9woy  bond  was  then  put  in,  which  had  been 
executed  at  the  custom-house  by  the  plaintiff  as 
owner,  and  Christopher  Rowland  as  Captain  of  the 
Union,  on  the  28th  of  April  1 806.  In  the  body  of 
this  instrument  xio  mention  whatever  is  made  of 
the  place  to  rwhich  the  ship  was  bound,  the  parties 
merely  engaging  that  she  should  not  sail  without, 
nor  depart  from,  convoy  without  leave ;  but  at  the 
bottom  of  it  these  words  \vere  Written—"  Carvcoy 
"  band  for  Quebec  J^  An  officer  from  the  customs 
stated,  that  it  was  according  to  the  cdiirse  of  office 
to  write  these  words  upon  the  bond,  and  that 
though  he  did  not  personally  know  of  any  act  of 
office  being  done  upon  it,  he  had  no  doubt  that  a 
certificate  and  other  papers  for  a  voyage  to  Quebec 
iverc  delivered  to  the  captain  before  he  sailed. 

Lord  Ellekborough.  I  think  this  is  sufficient 
prima  facie  evidence  that  the  ship  sailed  on  the 
voyage  insured. 

It 
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Itaftei-wards  appeared,  however,  that  she  sailed      1^09^ 
without  convoy,  and  that  the  plaintiffwas  privy  to     comw 
this  fac^  so  that  hy  4S  G.  3.  c.  57.  s.  4.  the  policy         v. 
was  vacated,  and  the  defendant  had  a  verdict  Hihc^liy. 

GarraWj  Toppings  and  Taddy  for  the  plaintiff. 
The  4tiarnaf  General  and  Park  for  the  defendant. 

[  Attornicf  ,  Mmer  4>  Co.  and  Cnwdcr  j>  Co.] 


Vide  Green  v.  Brown,  2  Stra.  1199^  }icwhy  v.  Read,  Park,  85, 
Sth  ed.  Twemlow  v.  Oswin,  pos$^ 


Boft&ODAiLE  and  another  q.  t  v.  Mibdleton.        Tuesday. 

^  March  7. . 

rriHIS  was  an  action  for  usury  against  the  same  in  an  actum  for 
defendant,  and  upon  the  same  transaction,  as  in  wn^w^' 
the  case  of  Brooke  q.t.  v,  Middleton,  ante^  vol.  1.  b^^7he 
p. 444.  The  declaration  now  stated,  that  the  defen-^  on^^^. 
dant  forbore  to  IFilkins  and  Ificu  the  sum  of  S42  /.  **»«  borrower 

_  -  *  received  irooi 

7  s.  from  the  2 1st  [instead  of  the  SOth]  of  April  the  defendant. 
1 H07,  to  the  5th  of  Novcmbei-  following;  Xi^^xX 

cbeqoc,  which 
was  void  for 

It  was  proved,  that  W.  and  Z.,  on  the  21st  of  wantofastanp. 

* .  .  •  '  ,  rhb  the  bor- 

April,  received  in  London  a  letter  from  the  dcfen-  rower  the  sano 

day  paid  into 
his  bankers,  who  imacdiatiriy  gave  him  qrediC  for  the.aroonnt,  bat  who  did  not  themselves  receive 
payment  of  it  till  the  follqwm^  day. — ^Held*  that  as  to  this  siiio  there  was  no  forbearance  till  iht) 
9^t  and  \\vtX.  these  wasthi|s  a  fatal  varianoe  between  the  declaration  and  the  evidence. 

E  3  dant. 
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6aiktf  sent  from  Frome  in  Somersetshire  on  the 
20th,  containing  various  cash  notes  for  the  sum  of 
S4£/.  7S.9  and  that  on  the  2 1st  they  actually  re- 
ceived cash  for  the  whole  of  thein,  except  tme.  This 
was  a  cheque  for  26/.  8  s.  upon  Messrs.  Hammers- 
ley  and  Co.  bankers  in  London,  drawn  by  Lord 
Cork  at  Frome,  payable.to  one  John  King.  Thq 
paper  on  which  the  qheque  was  drawn  was  un- 
stamped, fr.  and  Z.  on  the  21st  paid  it  into  their 
bankers,  Sansom&  Co.  who  immediately  gave  them 
credit  for  the  amount  But  Sansom  &  Co.  did  not 
present  it  for  payment  till  the  22d.  On  that  day  it 
was  duly  paid  by  Hammersley  &  Co. 

The  Attorney  General  objected,  that  as  to  this 
sum  of  26/. -8  J.  there  could  be  no  forbearance  from 
the  21st,  and  that  there  was  still  a  fatal  variance 
between  the  declaration  and  the  evidence.  The 
cheque  being  drawn  by  Lord  Cork  at  such  a  dis- 
tance from  the  bankei*s  who  were  to -pay  it,  was 
void.  Therefore,  the  facts  of  its  being  remitted  to 
JVilkins  and  Lacy^  and  its  being  paid  in  by  them 
to  their  bankers*  went  for  nothing,  and  there  was 
no  loan  or  forbearance  by  the  defendant  of  the 
26/.  8  s.  till  the  2fid  of  April 

Garrati\  contra^  contended,  that  though  Lord 
Cork  would  not  have  been  liable  upon  this  cheque, 
tlie  defendant  was  precluded  from  contesting  its 
validity  after  he  himself  had  sent  it  as  cash,  it  had 
been  received  as  cash  by  JV.  and  Z.,  and  their 
bankers  had  given  them  credit  on  the  strength  of 
it    Thus,  in  fact,  it' had  operated  as  cash,  and 

being 
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being  regularly  paid,  the  forbearance  might  well 
bclaid^from  the  21st,  when  /r.andZ.  found  it 
available  for  26  /.  8^. 

Lord  Ellenborough.  The  cheque  was  void  in 
its  creation.  It  is  a  mere  blank.  I  have  not  legal 
optics  to  see  its  existence.  Money  was  paid  on  the 
22d,  and  it  was  from  that  day  only  that  the  for- 
bearance commenced  as  to  this  sum.  The  cheque 
is  a  mere  nullity.  If  it  had  been  lost  on  the  21sty 
it  would  have  been  the  loss  of  a  piece  of  straw.  I 
should  have  been  disposed  to  reserve  the  point  had 
I  thought  it  doubtful ;  but  my  opinion  is  so  clear, 
that  I  must  direct  the  plaintiff  to  be  called. 

Nonsuit     • 

Garraw,  Jerois,  and  Marryat  for  the  plaintiffs. 

Tlic  Attorney  General  and  Lowes  for  the  defen- 
dant. 


1809. 


BORRO'^ 
^  DAILE 

V. 

Middle- 
Ton. 


[Attomies,  Walton  and  5ioain.] 
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I8O9. 

^^M^T      Hayward  and  others  v.  Scougall  and  others. 
tilc'hlfiJ^thrt^  npHIS  was  an  action   for  the  nori-dclivcry  of 

iui|;;ht  be  ship-    *        hcmp, 

))cd  on  bosra  * 

certain  vetaeb  *       '      ." 

t ioM?higaoo  The  agreement  between  the  parties  upon  this 
I^JIlt^fu'*  subject  was  as  follows :  "  Sold^or  Messrs.  Scougall 
•hnSd^^'  &  Co.  to  Messrs.  Hayward  &  Co.  all  the  sound 
board  of  thcM  merchantable  Riga  Ryne  hemp  that  may  be  loaded 
i^sofheiup  by  the  Pilgrim,  Webster,  and  one  or ^two  other 
^*  iSu^^l^s  ships,  not  exceeding  300  tons,  now  at  Riga,  by  the 
i^^nlof''"  Mpercargo  of  the  said  vessels,  or  Messrs.  SchMds  S^^ 
iieTd  ^"he  ^^'  ^^^  agehts  of  tkc  coricerni  the  names  of  the  ships 
I  ontiict  miist    to  bc  givcn  up  when  received,  at  8 1  /.  per  ton;  &c.'* 

l)c  confined  to  ^  ^  .         .  •  .     , 

»achliempas 

us  a^tto*!!!  Th^  names  of  two  other  ships  were  subsequently 
riofaosirOTbS  nientbned,  pujsuant  to  the  agreement ;  but  when 
u  a  for  more  they  arrivcd.  along  with  the  Pilgrim^  it  appeared, 
ons.  that  although  ^Icssrs.  Schmids  had  loaded  each  of 

them  with  a  full  cargo  of  hemp,  they  had  shipped 
by  them  not  more  than  7 1  tons  on  account  of  the 
defendants.  This  quantity  was  delivered  to  the 
plaintiffs ;  and  the  question  was,  whether  the  de- 
fendants were  not  bound  to  deliver  300  tons,  so 
much  having  been  shipped  on  board  of  these  ves- 
bcls  by  Messrs.  Sciunids.atRiga.  It  appeared  chat 
these  gentlemen  are  agents  for  various  other  Russi^ 
jncrchants,  besides  the  defendants, 

,    .  ■  *  The 
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Tke  Attorney  Central  for   the  plaintiiTs  con*      imp. 
tended,  that  it  was  immaterial  on  whose  account  ^J^^^f^^ 
the  hemp  might  have  been  shipped.  The  agreement        v. 
purported  an  absolute  sale  of  all  that  should  be  ScouoAt&t 
loaded  by  Messrs,  Schmids  to  the  amount  of  SOO 
tons.    It  was  the  same  as  if  the  agents  had  never 
been  mentioned,  and  there  had  been  simply  a  sale 
of  the  cargo  of  the  ships  named.    This  agreement 
jAight  be  improvident,  but  the  defendants  could 
not  escape  from  it.    If  a  man  voluntarily  cove^ 
nanted  to  do  what  was  impossible,  he  was.liable  for 
a  bieach  of  his  covenant    This  was  precisely  liktf « 
^  case  tried  yesterday,  .in  which  Lord  £llen« 
borough  held,  that  a  man  was  liable  upon  such  a    * 
cmtract,  although  he  had  actually  purchased  the 
.hemp  at  Petersburgh,  and  he  was  prevented  from 
delivering  it  in  this  country,  from  its  being  seized 
and  confiscated  by  the  Russian  government  (a). 

Lord 


(br)  Splidi  p«  Htatk  and  oikcr9,  portioD  of  the  hemp  on  board. 

GmiidkaU  Siitingi^  Jrk  March  It  was  stated  by  way  of  defence, 

'IS09.  Action  for  not  delivering  that  the  defendants  had  pre-i 

certain    quantities   of  Peters-  pared  a  faU  cargo  of  hemp  for 

bargh  hemp,  sold  by  the  defen*  these  two  ships,  which  would 

dants  to  the  plaintiff,  to  be  ship-  hare  been  much  more  than  suf'* 

ped  OH  or  before  the  SUt  of  iicient  to  satisfy  the  contract  | 

Augut^  old  ztyU^  by  ship  or  but  that  while  it  Was  coming 

ships,  the  names  of  which  were  down  in  lighters  from  Peteranr 

to  be  given  up  when  kndwn..  burgh  toCronstadt; it  was  leised 

The  Wilberforce  and  the  Alfred  by  the  Russia]^  government,  and 

were  afterwards  mentioaed  as  confiscated  as.BritrsK property; 

thenamesoftheships;  but  they  and  that  the  ships  which  were 

arrived  with  only  a  very  small  to  have  takei^  it  oa  board  wcra 

oblige^ 


Hatwars 
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1809.  Lord  Kllenboeough.  As  all  the  hemp  which 
the  Schmids  were  to  ship  at  Riga  was  not  to  bekmg 
to  the  defendants,  this  renda*s  it  improbable  that 
^QouoALt.  they  should  mean  to  sell  what  was  not  their  own* 
In  the  case  alluded  to,  the  party  had  agreed  to  ship 
and  deliver  a  certain  quantity  of  hemp,  and,  to  be 
sure,  nothing  could  excuse  him  from  doing  80« 
But  here  the  defe^dants  only  sold  what  they  sup- 
posed their  agents  would  ship  for  them.  No  doubt 
they  expected  Schmids  &  Co.  to  ship  at  least  300 
tons  of  hemp  on  their  account ;  but  they  were 
disappointed.  They  seem  to  have  contemplatecl 
the  possibility  of  this.  They  say,  in  substance, 
<<  We  will  sell  you  alt  that  our  agents  at  Riga  ship 
for  us,  to  the  amount  of  300  tons.  If  they  send  us 
so.  much  you  shall  have  it;  if  they  send  us  none, 
we  have  sold  none  to  you,"  The  words  employed 
are  by  no  means  strong  enough  to  intimate,  that 
they  had  undertaken  to  sell  that  which  did  not 
belong  to  them,  and  over  which  they  had  no  con- 
troul.  They  only  refer  to  the  hemp  shipped  by 
Schmid  &  Co.  as  their  own  agents.     "  Agents  of 


(a)iO£utiSSO.  to  cut  their  cables  and  put  to  son  v.  Ritchie  (a),  which 

'  sea,  to  avoid  the  embargo.     It  likewise  a  case  of  extreme  hard- 

ipras  argued,  therefore,  that  the  ship,  and  as  the  defendants  had 

defendants  were  not  liable  for  absolutely    engaged    that    the 

the  cfiects  of  the  confiscation  hemp  should  be  shipped,  they 

gnd  embargo,  which  had  pre*  were  liable  for  this  not  being 

vented  the  hemp   from  being  done,  from  whatever  cause  the 

shipped  by  t]ie  3 1st  of  August,  circumstance  had  arisen. — ^Thc 

But  Lord  Ellen  borough  said  plaintiff  had  a  verdict, 
tiiis  case  was  decided  by  Atkin- 

X  the 
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^  concern/'  must  mean  agents  quoad  hoc^  not      isop. 
general  agents  in  the  Baltic  trade.  ^iT^^^^'^ 

PkinCifFfl  nonsuited  -Scova^Li. 

The  Attorney  General,  Garrow,  ^nd  Taddy  fot 
Che  plaintiiTs. 

Pari,  Topping,  and  Richardson  for  the  defen* 
dants. 


*  Parkin  v.  Tunno.  xhanday, 

March  9. 

rpHIS  wa6M  action  on  a  policy  of  insurance  on  ifaihipia. 

goods  on  board  the  ship  Laurel,  ^^  at  and  from  ingoi^^^^ 
Bristol  to  Montevideo,  and  any  other  port  or  ports  u^^i^ 
in  the  river  Plate,  in  possession  of  the  English."  [~ScS^^« 
The  plaintiff  went  for  an  average  loss  by  the  perils  ^'"f '"^'^ 

of  the  sea.  enemy*  or  from 

bdng  ordered 
awiy  by  the 

The  ship  sailed  from  Bristol  on  the  15th  July  ^'^JeJthTe";^ 
1807^  'With  the  goods  insured,  consisting  of  hot-  ^^{^^JJ^fo^ 
tied  porter,  cheese,  and  other  provisions.    When  tin  she  retches 

mi  /•«>•*       1  1  t  aportoftefety- 

off  the  coast  of  Brazil,  she  encountered  several  very  Goods  insured 
heavy  gales  of  wind,  and  was  in  danger  of  foun-  ^ingin'tiir'* 

biin4s  of  the 
enemy,  are  carried  to  B.  and  afterwards  to  C.  Their  condition  being  here  inspected  for  the  first 
time  from  the  OTig;iiial  sailing  of  the  ship,  they  are  found  to  be  almost  entirely  destroyed  by  sea- 
damage,  «fbicb  migbt  haTe  happened  partly  in  the  voyage  to  A.  or  entirely  in  passing  from  A.  to 
C  Tlie  anderwriters  are  not  liable  for  any  part  of  this  loss,  there  being  mi  distinct  eridcuce  that 
0ie  goods  were  injiued  while  they  were  protected  by  the  policy. 

dering. 
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1809.      dering.  On  the  15th  of  October,  the  weather  hav*. 
ing  moderated,  sKe  entered  the?  river  Plate.  By  this 
time,  Monte  Video  and  every  other  place  in  the 
river  Plate,  except  Maldonado,  were  in  the  hands 
of  the  Spaniards,  with  whom  we  were  then  at  war. 
The  Laurel  sailed  for  Maldonado ;  but  upon  her 
arrival  off  that  port,   she  was  immediately  ordered 
to  sea  by  the  English  commander  there,  without 
being  able  to  unload  any  part  of  her  cargo,  or  to 
receive  any  repair.  She  then  made  for  Rio  Janeiro, 
as  the  nearest  place  of  safety ;  and  having  ^ken  in 
water,   she  proceeded  from  thence  to  Trinidad, 
where  she  arrived  on  the  12th  of  January  1808, 
after  a  very  tempestuous  passage.     Now,  for  the 
first  time  since  her  leaving  Bristol,  her  hold  was 
opened,  and  her  cargo  inspected.  The  bottles  which 
had  contained  the  porter  were  found  almost  all 
either  broken  or  empty,  and  the  cheese  and  other 
provisions  so  much  injured  by  the  salt  water,  as  to 
be  of  little  or  no  value.     But  the  witnesses  exa- 
mined were  unable  to  ascertain  when  the  goods 
had  suffered  in  this  manner.  They  said,  that  while 
off  Brazil  the  Laurel  shipped  a  great  deal  of  water, 
and  that  the  damage  was  probably  done  partl}c 
before  she  reached  Maldonado,  and  partly  in  the 
subsequent  portion  of  the  voyage, 

The  Attorney  General^  for  the  plaintiff,,  first  con- 
tended, that  the  underwriters  were  liable  for  all  the. 
damage  which  should  be  supposed  to  have  hap- 
pened to  the  goods  till  the  ship's  arrival  at  Rio 
Janeiro.  As  all  the  places  of  her  destination,  ex- 
pept  ^laldonado,  were  in  the  hands  of  the  enemyj^ 

and 
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:md  she  was  prevented  from  landing  her  c^rgo      1809. 
there  by  the  English  commander,  whose  orders  she  ^^-J""*^^""^ 
was  bound  to  obey,  the  goods  were  still  protected         v. 
by  the  policy  till  she  reached  a  place  of  safety.  Tunno* 

Lord  Ellen  BOEOUGH.  The  ship's  going  to  Rio 
Janeiro  might  be  the  most  prudent  measure  that 
could  be  taken  under  the  circumstances ;  but  I  am 
clearly  of  opinion,  that  the  underwriters  were  off 
the  policy  the  moment  she  sailed  fromMaldonado.  ' 
They  undertook  to  indemnify  the  assured  for  any 
loss  that  should  happen  in  a  specific  voyage,  and 
their  undertaking  cannot  be  enlarged  by  implica- 
tion, nowever  necessary  it  might  be  that  the  voy- 
age should  be  altered.  I  cannot  add  to  the  terms  of 
the  policy,  *'  or  if  the  said  ship  cannot  enter  any  port 
in  the  river  Plate,  then  till  she  shall  reach  a  port  of 
safety  elsewhere." — For  any  damage  the  cargo  can 
be  shewn  to  have  suffered  in  the  voyage  from 
Bristol  to  Maldonado,  the  assured  have  an  un- 
doubted right  to  recover ;  but  upon  the  evidence 
as  it  now  stands,  I  do  not  see  that  it  is  possible  for 
the  jury  to  determine  whether  the  goods  did  sus- 
tain any,  and  if  any,  what  damage,  while  they 
were  protected  by  this  policy. 

The  Attorney  General  SLUswcYcd,  that  the  best 
evidence  had  been  given  which  the  nature  of  the 
case  admitted  j  and  the  jury  must  estimate  the  da- 
mages according  to  the  rules  of  probability.  A  jury 
ivas  sometimes  called  upon  to  formacertain  conclu-  ^ 
sion  upon  more  uncertain  premises ;  as  in  the  well 
known  case  of  a  father  and  son,  who  were  hanged 

together 
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1 809.  together  on  the  same  gibbet^  wh^re  it  became 
necessaiy  to  decide  which  of  them  was  the  smrvhror. 
Here  the  jury  must  ascribe  the  damage  to  the  dif- 
ferent parts  of  the  voyage,  according  to  the  best  of 
their  judgment.  The  plaintiff  had  effected  another 
policy  on  the  goods  from  the  river  Mate  to  the 
ship's  port  of  discharge  in  the  West  Indies :  but 
the  second  set  of  underwriters  might  equally  well 
say,  that  it  was  uncertain  whether  any  and  wha^ 
portion  of  the  damage  was  sustained  between  Mai- 
donado  and  Trinidad. 

Lord  Ellen  BOROUCH.  Prim&  iacie  the  damage 
is  referable  to  the  second  policy,  unless  the  under- 
writers  can  shew  that  it  happened  beforp  theurlia^ 
bility  attached.  Most  likely  a,part  of  it  was  occa'* 
sioned  by  the  tempestuous  weather  the  Axf  expe- 
rienced in  sailing  to  the  river  Plate ;  but  there  is  no 
proof  of  this,  and  no  evidence  is  adduced  that  the 
jury  can  safely  proceed  upon.  The  burthen  lies 
upon  the  plaintiff  to  shew  specifically,  that  die 
goods  insured  were  damaged  by  a  peril  against 
which  the  defendant  is  bound  to  indemnify  him. 

Plaintiff  nonsuited. 


In  the  ensuing  tenn,  the  Attorney  General  moved 
to  set  aside  the  nonsuit  on  both  the  grounds  taken 
at  the  trial:  but  the  other.  Judges  concurred  in 
opinion  with  the  Chief  Justice^  that  the  risk 
ended  at  Maldonado,  and  that  as  the  state  of  the 
cargo  had  never  been  examined  till  the  ship  readied 
Trinidad,  there jvas  no  sufficient  evidence  for  the 

j^ry 
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jttiy  to  presume  that  any  part  of  the  damage  had      1^09. 
happened  while  the  policy  remained  in  force.—  ^^^""^^^^ 
Rule  nisi  refused.  ^**^^ 

Tu»»o.. 

The  Attorney  Gmeraly  Park,  ai^  TaAfy,  ibr  the 
plaintiff. 

GarraWi  ScarleM,  and  F.PoUock,  for  tlie  defen- 
dant* 


Vide  Blackenhagen  v.  iih^Jjoiidon  Assurance  Co.  ante,  vol.  1. 
f  •  454^  and  the  cases  tfaare  referred  to. 


KisT  and  others  v.  Atkinson  and  others.  ,J"1"y. 

^   •  March  10. 

nPHIS  was  an  action  for  commission  alleged  to  be  n  is  agreed 
due  to  the  plaintiffs  in  respect  of  a  cargo  of  b.  that .4. for 
wheat  they  had  shipped  for  the  defendants  from  SSSiXu 
Konigsberg  to  London.  '^^t^Tn^ 

cific  quality,  at 

When  the  wheat  in  question  arrived^  the  defen-  JoJiTm  ^g^ 
dants  insisted  it  was  of  a  much  inferior  quality  to  i^pj^'by^j** 
that  which  they  had  ordered.    They  therefore  sold  being  found 

1  /*    1  1    .      ./v  1   ttpon  Its  arrival 

it  under  protest  on  account  of  the  plamtiffs,  and  to  be  of  an  in- 

.  ferior  quality, 
B.  brings  an  action  against  A.  for  a  breach  of  the  agreement,  and  reeoTen  damages. — Held,  thai 
A*  cannot  afterwards  maintain  an  action  against  JB.  ibr  the  commission,  as  kis>  claim  for  this  might 
have  been  given  in  evidence  in  the  former  action  to  reduce  tbe  damages. 

afterwards 
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1809.  ^  afterwards  brought  an  actiop  against  them  for 
breach  of  contract,  in  which  they  recovered 
399  L  9  s. 

Garrow  contended,  that  the  plaintiffs  had  now  a 
clear  right  to  their  commission,  according  to  the 
terms  of  the  contract.  For  any  damage  which  the 
defendants  had  sustsined  by  the  bad  quality  of  tbc 
wheat,  they  had  received  a  full  compensation* 
Therefore  things  stood  between  the  parties  exactly 
as  if  the  wheat  had  been  of  the  quality  ordered, 
and  the  agreement  had  been  in  all  respects  fulfilled 
on  the  part  of  the  plaintiffs. 

Lord  Ellen  BOROUGH.  The  facts  which  tlie 
present  plaintiffs  now  rely  upon  might  have  been 
given  in  evidence,  to  reduce  the  damages  when 
they  were  defendants.*  I  consider  the  account  as 
closed  between  the  parties  by  the  former  verdict. 

Plaintifis  nonsuited. 

Garrow^  Toppings  and  P^m/Aer  for  the  plaintiffs^ 

Park  and  Taddy  for  the  defendants. 

[Attunueii  Drvcf  nd  TtHmtr  4-  Ct.] 


Vide  Bastea  v.  Butter,  7  East  479-    Fisher  ».  Samoda,  on^e^. 
vol.  L  p.  190. 
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I8O9. 

D£  Tastet  and  others  v.  Barixc  and  others.        Ma^'ia, 

T'HIS  was  an  action  by  the  indorsees  against  the  ^^^^' 
indorsers  of  two  bills  of  exchange,  drawn  ia  ^Uboo  were 
London  by  J.  Hodgson  upon  Joze  Luiz  da  Silva  at  to  b.  in  t\L  ' 
Lisbon,  each  for  the  sum  of  £220  mil,  767  reis,  and  tSbS^!^^y 
falling  due,  the  one  the  30th  of  November,  the  S^j^^";;. 
other  the  SOth  of  December,  1 807.  h^^Jt* 

Lisb^a  WM  in 

li  was  admitted,  that  the  defendants  were  liable  French,  H^ 
as  indorsers  of  these  bills,  and  that  the  plaintiffs  as  hotwi!^^. 
indorsees  had  been  paid  principal,  interest,  and  all  STiiTLoSS, 
charges^  except  re-eschange.  The  question  between  Jjjj^^h^""^ 
the  parties  was,  whether  the  plaintiffs  were  enti-  <i"^  it  did 
tied  to  recover  any  and  what  re-exchange  on  both  deJij'^ther 
or  either  of  the  bills.  SLS!^"!^ 

«stabUsiied 
course  ot' ei- 

On  the  7th  of  April  1807,  a  few  ^ays  after  pur-  ?|"^**T^ 
chasing  these  bills  from  the  defendants,  the  plain-  London, 
tiffs  indorsed  them  and  remitted  them  to  Messrs.  B^agJI^st^.^ 
Jeronimo  Rebeiro,  Neave?,  &  Co.  at  Lisbon,  by  S^p^ntifi?' 
whom  they  were  presented  for  payment.     Before  ^^J^^^' 
either  of  them  became  due  the  French  had  taken  di«iiQwcd  by 

•  •  ■  .  the  jurVf  Mid 

possession  of  Lisbon,  and  the  English  were  ex-  the  court  after. 
eluded  from  Portugal.  However,  Messrs.  Jeronimo  toLi*Cidethe 
Rebeiro,  Neives,  &  Co/re-di'ewtipon  the  plaintiffs  ^SJ^gimX 
in  respect  of  the  bills  in  question ;   one  re-draft 
being  dated  24th  December  1 807,  and  the  other  SOth 
January,  1 808.    Both  were  drawn  at  the  exchange 
VolIiL  F  of 
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IS09.  of  68, — the  bills  having  been  negotiated  in  this 
conntn'  at  62, — ^thus  making  a  difference  of6d.  per 
milrei  {a).  T^Tien  the. re-drafts  arrived  in  London, 
they  were  dishonoured  by  the  pisuntifis. 


Garraw  for  the  defendants  contended,  tliat  Pdr- 
VaSaSHu^  ^"g*^  being  an  enemy's  country  at  the  time  when 
tTiese  biHs  became  doe,  no  British  subject  was  lia- 
ble for  re-exchange  upon  them ;  and  that  at  any 
fate  no  claim  for  rc-*xchangc  conld  be  set  up  by  the 
present  plaintiffs,  a^  they  had  ^fused  to  pay  any 
to  their  indorsees,  and  therefore  were  not  damni- 
fied ill  this  respect  by  tfie  dishonour  of  the  biHs. 

The  Attifmfy  Gtntrai  answered,  that  the  plain- 
tiffs, however  they  tnight  have  refttsed  to  accept 
the  re-draft^  were  clearly  ttiemselves  liable  for  re* 
exchange  to  Messrs.  Rebcird,  Neaves,  &  Co.  By 
indorsing  the  bills,  they  had  undertaken  that  fln^ 
house  on  certain  days  should  receive  at  Lisbon  cer- 
tain sums  of  Portuguez6  money,  either  from  Da 
Silva,  the  acceptor  bf  the  bills,  or  failing  him, 
from  any  person  tvho  would  advance  the^  money 
upon  drafts  on  the  plaintiffs  at  the  current  ex- 
change of  the  day.  Da  Silva's  property  being  seired 
by  the  French,  he  was  unable  to  pay,  and  the 
holders  of  the  bills  had  therefore  an  undoubted 
right  to  resort  to  the  other  alternative  of  the  in- 
dorscrs  obligation,  and  to  raise  the  sums  specified 
in  the  bills  by  re-drawing  upon  London,  however 
disadvantageous  the  exchange  might  be.  If  the 
plaintiffs  had  refused  to  accept  tlie  re-drafts,  they 

piighb 
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i 
might  be  compelled  to  pay  the  amount  of  them  by      iso^. 
an  action  on  the  bills.     Having  thus  incurred  a  lia-  Ir*^'^^^ 
bility  for  re-exchange  by  the  dishonour  of  the  bills,        v. 
they  had  a  right  to  come  upon  the  defendants,  who    J^^'^*^*' 
were  their  indorsers,  and  had  contracted  the  same 
engagement  with  them  which  tliey  themselves  had 
with  their  hulorsees  at  Lisbon.  It  would  have  been 
no  answer  with  respect  to  the  principal  money^ 
that  that  had  not  been  paid  by  the  plaintiffs.  *  No 
more  was  it  as  to  the  re-exchange.    In  both  cases 
a  liability  to  pay  when  legally  called  upon,  was 
sufficient.  , 

I^rd  EiLEFBoaoi^GH  observed,  tbat  the  ques- 
tion nsnist  depend  upon  the  usage  of  merchaints,  * 
and  directed  the  jury  \o  find  for  the  plaintiffs,  if 
they  had  either  p^d  or  become  liable  for  re-ex- 
change themse^ve3<»     «          . 

AfuU  special  jury,  after  some  deliberation,  found 
a  verdict  for  the  defendants,  which  the  court  after- 
wards refused  to  set  aside. 

T%e  Attorney  General  and  Littkdak  for  the 
plaintiffs. 

Garrcfm  and  Marryat  for  the  defendants. 

[Attomiei»  Cwyer  f  Lo^oe  and  Crtgton  4-  Pism.]  ^ 


'     Vide  Mellish  v.  Simeon,  2  H.  Bl.  378.    Pollard  v.  Henries, 
-3B.&P.335. 


F2 
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I809. 

Mareuiil  Duncan  V.  Skipwith.  . 

trtf^B^^^^'  ]\j[ONEV  had  and  r^ceivfed.    Plea,  the  general 

•idingmtr.to  isSUe,  "       '     '      "^ 

procure  p«y-  ..         -".•.•.. 

mentofa  Dill 

there,  tnd  to     -  T^dAf  foT  thepl«ntiff  stated/  that  the  action  was 

temit  toe  pro-  *^  *.,..•      ;>•  <i*i 

duoe  direct  to    brought  to  lecoTera  wfR- of  mdney.  which  the 
teceiYesiMy.    defendant  had  received  in  payment  of  a  French 
Srt*i^u*tb!f'  ordonanct  (a  negotiable  instrument  in  the  nature  of 
Srfpci^n  »t  ^^^  ^*^y  l^il^s),  which  had  been  drawn  by  General 
whcre^'thT'  ^  Clerc,  at  St.  Domingo,  on  the  minister  of  the 
whole  gets  into  marine  atP^is,  in  favour  of  one  Taylor,  and  had 
^.'s  creditors,    bccn  assigucd  for  a  valuable  consideration  to  the 
tliTJSor  plaintiff,  a  merchant  at  Frcdcricksburgh  in  Virgi- 
«dSed**  «ia.    The  defendant  then  residing  at  Paris  as  a 
HSJ^fr  A^^    diplomatic  agent  of  the  American  government,  the 
•mount  of  the  plaintiff  employed  him  to  procure  payment  of  this 
paymeotofthe  instrument,  and  desired  that  he  would  remit  th« 
money  direct  to  him  at  Fredericksburgh.    The 
ordonance  was  duly  honoured  by  the  French  go- 
vernment; but  the  defendant,  instead  jof  obeying 
his  instructions,  remitted  the  proceeds  in  bills, 
payable  to  the  plaintiff's  order,  to  Mr.  P^terson^ 
president  of  the  bank  at  Baltimore.     Tl^e  conse-^ 
quence  was,  that  the  plaintiff's  creditors  had  got 
possession  of  these  bills,  under  a  pretended  autho- 
rity derived  from  a  deed  of  trust.  But  as  the  defen- 
dant had  not  remitted  the  money  in  the  manner 
required,  he  must  still  be  supposed  to  have  it  in 
his  hands,  as  he  had  received  it,— for  tlie  plain- 
tiff's use. 

.    '  Loi4 
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€9 


Lord  Ellen  BOROUGH.  Having  no  ^cial  count 
for  misconduct,  you  fail  in  limine.  Besides/  the 
defendant  had  a  Hell  upon  the  money  received 
"from  the  French  government  for  hn  commission, 
and  was  not  bcfund  to  part  with  it  till  that  was 
satisfied.  In  short,  you  have  no  declaration  to  sus- 
tain your  case ;  and  you  have  no  case  to  be  sus*< 
tained,  if  you  had  a  declaration, 

plaintiff  nonsuited, 

Taddy  #or  the  plaintiff, 

Garraw  and  Park  for  the  dcfcndaQ^ 


X809. 


Marshall  v,  Parker* 

nniriS  was  an  action  on  a  policy  of  insurance  on 
fish  valued-at  1 150?.  on  board  the  Danish  iship 
Cupido,  from  Mount  s  Bay  to  Leghorn* 

X  Warren  for  the  plaintiff,  at  first  satisfied  him- 
self with  proving,  that  a  catgo  of  pilchards  was  put 
onboard  the  Cupido  in  Mount^s  Bay,  and  putting' 
in  a  minute  of  council,  which  directed  a  licence  to 
b<:  granted  tor  this  ship  to  carry  a  cargo  of  pilchards 

the  smM  dpoii  the  voyage  iniored.*-^fiods  prot^crtfcl  ^y  %  valued  policy^ 
eoademed  as  lawful  pfizc,  tht  eapton  paying  the  freight,  j^e  M^ivred  may 
■9  for  a  total  Iom. 

V  t>  to 


9aMrd«y, 
UlarcbU, 

The  sentence  qC 
condemnatioii 
ofafoieisn 
court  of  Admi- 
ralty cannot  be 
received  in  evi- 
dence, without 
pvevioni  proof 
of  the  ship  haV'r 
ingbe^cap- 
tuied.— A  li- 
cence b  piiinl 
facte  evidence^ 
that  when  a 
ship  l^ft  her 
port  of  outfit, 
captured*  ar6 
less  recQv^ 
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1609.      to  Leghot&y  aad  a  sentence  of  the  pFencb  Admi- 

^J^''y^*^  ralty  Court,  whereby  the  outgo  of  the  €u{Mdo  was 

V.        adjuctged  good  prige;  the  ca{)tjora  T^yv^  iVeight  to 

Pae^sb.   tlie  captain,  to  Vfhpm  the  ye^jiel  waa  ordcFed  to  be 

restoned.  .     :    , 

Garraw  for  the  defendant  objected,  that  there 
was  no  evidence  of  the  ship  having  ever  sailed  on 
the  voyage  insured,  and  that  the  sentence  was  not 
by  itself  sufficient  evidence  of  ihfe  captoire. 

Lord  Ellenborough.  FroHi  die  licence  we 
may  presume  that  the  ship  sailed  for  Leghorn  (a); 
but  certainly  the  plaintiff  has  not  proved  that  she 
was  captured  on  her  way  thither*  You  must  lay  a 
foundation  for  the  sentence.  At  present  it  is  merely 
in  vacuo.  Prove  a  capture,  and  J  will  receive  the 
sentence  as  evidence  of  the  £u:ts  on  whicl^  the 
'  condemnation  proceeded. 

A  witness  was  then  called,  who  stated,  that  the 
ship  was  taken  by  a  French  privateer  within  a  short 
distance  of  Leghorn ;  that  she  was  carried  into  that 
port,  and  that  the  cargo  was  there  scdd  by  Darby  fc 
Co.  to  whom  it  had  been  originally  consigned. 

Garrow  contended,  that  as  the  cai^go  had  reached 
its  destiaatioa,  the  underwriters  were  discharged ; 
and  that  at  any  rate  they  could  not  be  liable  for  the 
full  «um  of  1150/.^  as  the  freight,  which  waa 

-      '-  -  -       .■-.-.-.--- ,, 

(6)  Vtde  Colien  v.  Hinckley,  wUe^  51 .  Twcmlow  «.  Oswin,|NM#. 

included 
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included  in  the  valuation,  was  to  be  paid,  not  by       1809. 
the  assured,  but  by  the  captors.  M^HALt 


V. 


Lord  Ellenborouoh.  The  cargo  was  inter-  PA»Kia. 
eepted  on  the  voyage  insured,  and  though  carried 
into  Leghorn,  and  sold  by  the  consignees,  'this  is 
the  same  as  if  it  had  been  carried  into  any  other 
hostile  port,  and  disposed  of  in  any  other  manner. 
It  never  reached  the  agents  of  the  assured.  The 
sale  was  for  the  benefit  of  the  captors.-r-Nor,  with* ' 
out  evidence  of  fraud,  can  I  disturb  the  valuationt 

Verdict  for  sum  insured, 

J.  JVarren  for  tl^  plaintiff. 

GMrraw,  P<arky  and  ScMrktt  for  the  defendajnt 

[Attonii^«  ITMkMM  uid  12^.] 
Vide  Sh»ve  v.  reUoq^  2  ^E^U  4  Qfi. 


7«  '     *  CASES  AT  NBI  FRIUS, 


COURT  OF  COMMON  PLEAS. 


1809. 

SITTINGS  AFTER  TERM  AT  WEST51INSTER. 


^;Sm2'  FiNNEETT  V.  TiPPEB. 

JiibdTtS'*'  T^^^  "^  ^  **^*^*'°  ^^^  *  ^^^  published  in  a 
^aintiffcanwit        periodical   work,    called    "The    Satirist,  or 

stve  ill  cvi*  *  ^  ' 

dence  other  Mouthly  Mcteor,**  which  stated  (amongst  other 
conccnun^him  thiugs),  that  thc  }>laintiff  being  prosecuted  by  the 
^MinkM "  Attorney  General,  had  fled  the  country,  that  he 
^X^    might  save  himself  from  the  pillory. 


libel  fet  out  in 
the  dcclirBtwp- 


In  addition  to  the  libel  set  out  in  the  declara- 
tion, the  plaintiff's  counsel  proposed  to  read  ex-» 
tracts  from  subsequent  numbers  of  "  The  Satirist," 
to  prove  the  malicious  motive  with  which  thie  for«< 
mer  libel  had  been  published. 

Sir  James  Mansfield,  C.J.  Unless  the  subse* 
qucnt  publications  expressly  refer  to  the  libel  for 
which  the  action  is  brought,  they  cannot  be  read. 
You  might  as  well  give  in  evidence  one  highM  ay* 
robbery  on  the  trial  of  another. 

Best, 
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Best,  Serjeant,  Clifford^  and  Adolphus  contended,  1809. 
that  the  sobsequent  publications  were  admissible 
to  shew,  quo  animo  the  defendant  had  published  the 
libel  declared  upon.  They  were  not  offered  as  part 
of  the  present  cause  of  action,  or  to  aggravate  the 
damages.  If  the  plaintiff  wished  to  recover  a  com- 
pensation for  any  injury  he  had  sustained  by  them, 
he  was  certainly  bound  to  bring  a  fresh  action. 
But  they  might  clearly  be  used  to  explain  the 
defendant's  act  in  publishing  the  original  UbeL 
For  this  purpose,  in  actions  like  the  present,  subse* 
quent  libels  and  subsequent  words  of  defamation 
were  constantly  received  in  evidence.  In  a  late 
case  in  Can^belts  RcportSj  this  point  had  been  so 
ruled  by  Lord  Ellenborough,  in  an  action  for 
words  {a).  So,  in  the  case  of  Carr  y.  Hood,  which 
was  an  action  for  a  libel  contained  in  the  second 
edition  of  a  book  called  "  My  Pocket  Book,**  the 
first,  second,  "and  third  e'ditions  of  that  book  were 
received  in  evidence,  and  likewise  a  number  of  the 
Monthly  Mirror,  .a  \york  published-  by  the  same 
defendant,  in  which  he  cpntinued  to  abuse  the 
plaintiff.  Sir  John  Caq*.  The  same  doctrine  was 
rec«itly  held  by  the  whole  court  of  K.  B.  in  the 
case  of  Tate  v.  Humphrey  (i),   from  the  Oxford 

Circuit. 


(a)    Rustell   v.   M'Quistcr,  Ihe  plaintiff  offered  in  evidence 

1  Campb.  4d*            '  ft  bill  of  indictment  which  had 

(p)  Tate  V,  Humphrey^  Her.  been  saiisoqyently  proferred  by 

Lent  Assises,  ISOS.  Cor.  G  ha-  the  (kfendant  against  him,  and 

KAM,  B.    Action  for  words  of  which  the  grand  jury  returned 

perjury.  To  shew  the  jfuo  ontmo,  ignoramug^      The    defendant's 

counsel 
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ig09*  Circuit  Even  ip  crkoinal  .caees  the  same  principle 
was  recognized  Thus,  in  The  King  V.  ffffrt,  the 
editor  of  the  Independent  Whig,  when  the  dfiie/y 
dant  came  up  for  judgment,  many  papers  VjenetcpM 
which  had  been  published  su^bs^cjuent  to  tbeiit)eU 
set  out  in  the  information. 

ISir  James  Mansfjeld,  C.  J.  I  am  still  of  the 
same  opinion.  If  the  doctrine  contended  for  were 
to  prevail,  it  might  happen  that  the  fost  libel  might 
be  almost  nothing,  while  the  second  might  contain 
the  most  shocking  imputations ;  and  the  necessaiy 
consequence  would  be,  that  the  jury  would  give 
damages  for  the  second  libel  in  an  action  for  the 
first.  Besides,  with  respect  to  the  second  libel,  of 
whatever  crimes  it  accuses  a  man^  it  may  be  true; 
and  the  defendant  has  no  opportunity  to  prove  the 
truth  of  it,  unless  it  is  made  the  subject  of  a  dis- 
tinct action.  I  do  not  say,  that^  subsequent  pub* 
jication  may  not  so  far  refer  to  the  jsubject  of  the 
declaration,  as  to  permit  it  to  be  used  in  evidence;; 
asj  for  instance,  suppose  a  man  published  a  libels ' 
and  afterwards  published  a  paper,  saying,  that 
every  thing  in  the  libel  was  true,  that  would  not 
be  anew,  distinct,  and  substantive  libel,  hut  might 


counsel  objected,  that  this  was  term  an  application  was  made 

the  subject  of  tn  action  for  a  to  set  aside  the  verdict  for  the 

snalicioDS     ppotecution ;    but  platntifir  on  this  ground ;  but 

Graji  ASi^  £.  vecciTed  it  as<evi-  the  Judges  were  of  apinion,that 

dence  to  prove  the  malicious  tbe  evidence  hud  been  properly 

intent  widi  frhich  the  words  admitted,  and  «  aew  trial -was 

wcie  tpofceii,— The   foUowiiig  lefused. 

he 
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be  wetA  at  the  trial  ta  prove  the  malioe  of  die  cni-      1B09: 
ginal  publication,    i  do  not  thiaJf.  that  any  case 
can  be  authority,  which  goes  farther.     With  the 
cases ivbichdave  been  actually  cited,  Iain  disposed 
to  a^ee.     I  Icbow  that  in  actions  for  words  it  has 
beeii  qdknred  to  give  evidence  of  ^vords  subset 
qaefiCty  spoken ;  but  I  benevc  that  has  been  re- 
iftmaed  to  ^irords  relating  to  the  same  subject.  In 
a^aciaoA  for  wovAs  of  peijuiy,  I  do  not  believe  that 
^f  Judge  has  received  in  evidence  words  subse- 
queniiy  ^spoken  by  the  <lelendaTit,  accusmg  the 
plaintiff  of  murder.     Upon  consideration,  I  think 
the  case  before  Mr.  Baron  Graham  was  rightly 
decided,  inasmuch  as  the  circumstance  of  prefer- 
ring the  indictment  was  there  proved  to  shew  the 
malice,  and  the  indictment  itself,  m  point  of  fact, 
merely  repeated  tlie  Words  for  v^hich  the  action  wg^a 
btotfg^t.  But  had  it  been  an  indictment  for  a  high- 
way robbery,   I  ^liould  have  thought  very  diffe- 
rently .—With  r^rd  to  Sir  John  Carr's  case^  it  has 
not  the  least  I'&lation  to  the  one  before  me.    That 
was  an  action  by  kn  author  for  a  severe  animadver- 
sion OB  some  of  his  writings.  The  defence  was,  that 
tltis  was  written  in  the  fair  spirit  of  criticism,  and 
that  itwa2s*ndt  published  with  a  malicious  intention 
to  dcfarafe  Sir  John  Carr.    Therefore,  the  manner 
in  Which  the  work  itself  was  sold,  and  any  other 
papers  published  by  the  defendant,  to  shew  that  he 
was  actuated  by  malice  in  publishing  the  libel 
^2aH^l«Bed^,  were  certainly  admissible  evidence. 
— I  have  looked  at  the  passages  now  proposed 
V    be  read,  and  it  would  he  the  most  muonstrous 
injustice  to  the  defendant  to  receive  the  whole  of 

them 
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1809^      them  in  evidence.    You  may  read  the  sentence  if 
you  will.    Farther  you  must  not  go. 

The  following  sentence  was  read  accordingly, 
from  a  Number  of  •*  The  Satirist*'  published  after 
the  action  was  brought:—"  We  certainly  did  state 
in  our  last  number,  that  we  understood  Peter  Fin- 
nerty  had  quitted  the  country,  and  we  had  good 
grounds  for  believing  that  he  had ;  but  it  now 
appears,  that  he  merely  spr^  a  report  of  his  ab^ 
$ence^  and  remaii^^d  concealed  in  Jjondon  (a).** 


itttnotftUr  Shepkerdy  Serjeant,  for  the  defendant,  proposed 
a  KM,  that  the  toprovc,  by  Way  of  complete  answer  to  the  action, 
£^^th?  that  the  plaintiff  had  proposed^  as  a  question  for 
B^tildrfiL.  discussion  in  a  public  debatmg^  society,  of  which 
he  was  maijager,  "  Whether  the  editor  of  the 
Satirist,  or  a  notorious  pickpocket,  was  the  greater 
nuisancfe  to  society  ;'*  that  he  had  caused  boards, 
with  the  question  printed  upop  thepi  in  large  cha- 
racters, to  be  parried  through  the  streets ;  and  that 
when  the  question  came  pn,  he  took  an  active  part 
in  the  debate,  giving  the  decided  prefereji^pe  tp  the 
^ickpOcI^et.  These  facts,  it  was  contended,  on  th^ 
authority  of  Anthmy  J^asquifi^s  ca^e^  before  Lord 
Kenyon,  would  entitle  the  def^n^ant  tp  a  verdict. 


(a)  Vide  Mead  r.  Daubigny,  Peak.Cas«  125.    Lcc  v.  Huson, 
•ib.  l66«    Rex  v.  Ball,  1  Campb.  344. 

Sir 
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Sir  Jam£S  Mansfield.    I  cannot  go  so  far  as      i«09* 
Lord  Kenyon  is  stated  to  have  done.  The  decision 
of  that  case,  I  rather  think,  was  incorrect  in  point 
of  form,  though  it  was  correct  in  point  of  justice. 
If  a  man  is  in  the  habit  of  libelling  others,  he 
complains  with  a  rery  bad  grace  of  being  libelled 
himself  and  he  cannot  be  supposed  to  suffer  much 
injury  from  this  source.    But  I  cannot  say  that  he 
fuffers  none,  or  that  he  loses  his  right  to  maintain 
any  such  action.    The  evidence  opened  does  not 
amount  to  an  absolute  defence  in  law,  but  will  be 
most  essential  with  respect  to  the  damages.    If 
two  men  are  concerned  in  publishing  monstrous 
libels  against  each  other  eveiy  day,  there  can  be 
no  claim  to  damages  on  either  side. 

Verdict  for  the  plaintiff.—Damages  1  s. 

Besty  Seijeant,  CUffordj  and  AdolphuSj  for  the 
pbuntiif. 

Shepherd,  Faughan^  and  Manley^  Seijeants,  for 
the  defendants. 


So  in  the  ease  of  Om.  Con.  '  Lord  Wycombe,  4£sp.  l6.  ^^t 
Lord  Kenyon  held,  that  the  no-  the  better  opinion  seems  now  to 
torious,  undisgiused  infidelity  be,  that  it  only  goes  in  mttig^* 
of  the  hiisband,  was  a  complete  tion  of  damages.  ^Bromley  ti. 
bar  to  the  action.   Wyndhamv.    Wallace,  t^.237. 
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ADJOURNED  SITTINGS  IN  LONDON* 


^SJSri?^'  BtoE  ex  d.  Pitcher  v.  Donovan. 


Feb. ». 


Str^to  EJECTMENT  for  »  hoHse  m  Cock  Court. 

jear,  upon  an 

agreement,  that;  ^ 

roij*dete2iine  Pitclier  had  Ict  this  house  to  one  Quelle,  from 
IflJJ^rtn^^  yeai' to  year,  upon  an  agreement  that  either  party 
fice.  ThUno-  fnight  determine  the  tenancy  by  a  guartef^s  notice. 

tice  roust  expire        '^  »*#.    i**  1  •. 

at  that  period  Quelle  entered  at  Michaelmas  1802,  and  occupied 
whcn*tK"  the  premises  for  some  time  himself.  He  thea  un- 
^^J^"^""  derlet  them  to  the  defendant  on  the  same  terms  on 
which  he  himself  held  them ;  and  things  continued 
on  this  footing  for  several  years.  But  at  Lady-day 
1808,  Quelle  gave  a  written  notice  to  Pitcher  that 
he  should  deliver  up  possession  of  the  premises  to 
him  at  Midsummer  following,  and  a  similar  notice 
to  the  defendant,  to  quit  the  premises  at  the  same 
period.  The  question  was,  Whether  this  was  a  suf- 
ficient notice  to  determine  the  tenancy  within  the 
meaning  of  the  agreement  ? 

Manky,  Serjeant,  for  the  defendant,  contended, 
that  the  tenancy  had  not  been  properly  determined, 
as  the  quarter's  notice  ought  to  expire  at  that  sea- 
S9n  of  the  year  when  the  tenancy  commenced ; 
and  cited,  as  in  point,  Right  ex  d.  Slower  v.  Darby, 
1  T.  R.  159. 

Best, 
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Besty  Serjeant,  contra,  insisted,  that  although  m 
the  common  case  of  a  tenancy  from  year  to  year, 
diete  must  be  half  a  year's  notice  to  quit,  expirmg 
at  that  season  of  the  year  when  the  tenancy  com- 
menced ;  yet  wheie  it  was  expressly  agreed  be- 
tween the  parties,  that  a  quarter's  notice;  should 
be  sufficient,  their  meaning  must  be  taken  to  be, 
that  tfee  notice  might  expire  at  any  of  the  four 
quarter-days  when  the  rent  was  payable*^ 

Sh'jAMes  MA:8[SFtELn,  C.  J.  saved  the  point; 
and  the  Court  of  C.  P.  being  of  opinion  that  the 
mokiee  was  iasufficienty  ordered  a  nonsuit  to  be 
ottered. 

Sesfy  Seijeant,  and  itemming,  for  the  lessor  of 
the  plaintiff! 

Mankjf,  Serjeant,  for  the  defendant. 


79 


I809. 


Christic  v.  Griggs. 


lliarsday, 
Feb.  23. 


'^pfcttS  was  an  action  of  assumpsit  against  the  i^^^n^ction 

defendant  as  owner  of  the  Blackwall  Stage,  on  Sro*?t^ 
T^hich  the  plaintiff,  a  pUot,  was  travelling   to  H^,^^. 

cyhbtokedown^  unl  the  plaindf;  tnTcUing  by  it  as  ftiMuaeiiger,  was  hart ;  to 
!_^^''^-V**5 1i***^  **.j^*  evidence  of  tlic  coach  hsring  bK>kedown;— ] 


for 


whereby  the 
ore  negligence, 
m  which  negli* 


|oic«  will  be  inferwBd.— The  proprietor  of  a  stage  coach  is  not  answerable  for  any  daoiaM  that 
tot/  2l^]%tVtO  a  ptssenger,  bottk  the  coach  being  o—- -' »- '-'    -  ^^ 


L  being  overturned  by  a  mere  accident. 

London, 


80  CASES  AT  NISI  PRIUS^ 

1809.      London,  when  it  broke  down,  and  he  was  greatly 
^j^^^v-"*^  bruised.    The  first  count  imputed  the  accident  to 
V.        the  negligence  of  the  driver ;  the  second^  to  the 
Griggs,   insufficiency  of  the  carriage. 

The  plaintiff  having  proved  that  the  axle-tree 
snapped  asunder  at  a  place  where  there  is  a  slight 
descent,  from  the  kennel  crossing  the  road ;  that 
he  was,  in  consequence,  precipitated  from  the  top 
of  the  coach ;  and  that  the  bruises  he  received  con- 
fined him  several  weeks  to  his  bed—there  rested 
his  case. 

Besty  Serjeant,  contended  strenuously  that  the 
plaintiff  was  bound  to  proceed  farther,  and  give 
evidence,  either  of  the  driver  being  unskilful,  or 
of  the  coach  being  insufficient. 

Sir  James  Mansfield,  C.J.  I  think  the  plaintiff 
has  made  ?Lprimd  facie  case  by  proving  his  going 
on  the  coach,  the  accident,  and  tiiie  damage  he  has 
suffered.  It  now  lies  on  the  other  side  to  shew,  that 
the  coach  was  as  good  a  coach  as  could  be  made, 
and  that  the  driver  was  as  skilful  a  driver  as  could 
any  where  be  found.  What  other  evidence  can  the 
plaintiff  give?  The  passengers  were  probably  all 
sailors  like  himself;  and  how  do  they  know  whe* 
ther  the  coach  was  well  built,  or  whether  the  coach- 
/  man  drove  skilfully  ?  In  many  other  cases  of  this 
sort,  it  must  be  equally  impossible  for  the  plaintiff 
to  give  the  evidence  required.  But  when  the  break- 
ing down  or  overturning  of  a  coach  is  proved, 
negligence  on  the  part  of  the  owner  is  implied.  He 
has  ahvay s  the  means  to  rebut  this  presumption,  if 

/  it 
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it  be  unfounded ;  and  it  is  now  incumbent  on  the      isop, 

defendant  to  make  out,  that  the  damage  in  this  case  ^^t*'*^'^"^'^ 
,         It  .1  - .  Christie 

arose  from  what  the  law  considers  a  mere  accident.  v. 

Griggs. 

The  defendant  then  called  several  witnesses,  who 
swore  that  the  axle-tree  had  been  examined  a  few 
days  before  it  broke,  without  any  flaw  being 
discovered  in  it;  and  that  when  the  accident  hap- 
pened, the  coachman,  a  very  skilful  driver,  was  driv- 
ing in  the  usual  track,  and  at  a  moderate  pace.      ' 

Sir  James  MAKsri£LD  said,  as  the  driver  had 
been  cleared  of  every  thing  like  negligence,  the 
quiestlon  for  the  jury  would  be — as  to  the  suf-  . 
ficiency  of  the  coach.  If  the  axle-tree  was  sound 
as  far  as  human  eye  could  discover,  the  defendant 
was  not  liable.  There  was  a  difference  between  a 
contract  to  carry  goods,  and  a  contract  to  carry 
passengers.  For  the  goods  the  carrier  was  answer- 
able at  all  events.  But  he  did  not  warrant  the  safety 
of  the  passengers.  His  undertaking,  as  to  them,* 
went  no  farther  than  this,  that  as  far  as  human  care 
and  foresight  could  go,  he  would  provide  for  their 
safe  conveyance.  Therefore,  if  the  breaking  down 
of  the  coach  was  purely  accidental,  the  plaintift'had 
no  remedy  for  the  misfortune  he  had  encountered. 

The  jury  found  a  verdict  for  the  defendant. 

Vaugharij  Serjeant,  and  Robert s^  for  the  plaintiff. 

jB«/,  Serjeant,  for  the  defendant. 

[Attomies,  Brown  and  SoAinf.] 
Vide  Astoii  t.  Heaven,  2  Esp.  Cas.  533.. 

Vol.  IL  G 
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Caswjll  v.  Coare. 

in.7i[^^«i"r|ECLARATI0N  on  the  warranty  of  a  horse, 
?hol^"the^°^  '^  ^^*^  counts  for  horsemeat,  &c. 
StiStdtore^  The  unsoundness  of  the  horse  was  clearly 
^n^o?*  proved ;  and  the  chief  question  was,  Whether  the 
*^"8^^  plaintiff  was  entitled  to  recover  for  his  keep  from 
diacmrbiguie  thc  tunc  when  the  unsoundness  was  discovered* 
heofferadto  He  was  then  sent  to  a  livery  stable,  and  bo  offer 
thtdcfe^am.  had  been  made  to  return  him  to  the  defendant. 

Best,  Serjeant,  contended,  that  the  plaintiff  had 
a  right  to  recover  for  the  keep  as  part  of  the  damage 
he  sufiered  from 'the  breach  of  the  warranty. 

Sir  James  Maksfi£LD,  C.  J.  I  am  of  opinioa 
that  he  haf  not  I  remember  when  it  was  held,  that 
an  action^  coyld  not  be  maintained  upop  the  war^ 
ranty,  without  3fi  offer  to  return  the  horse.  That 
doctrine  is  now  exploded  (a) ;  but  still,  unless  the 
defendant  refuses  to  take  back  the  horse,  the 
plaintiff  cannot  complain  that  the  expence  of  the 
keep  is  necessarily  throwiv  upon  him.  By  not 
offering  to  return  the  horse  before  bringing  tiie 
action,  he  intimates  that  he  still  considers  the 
animal  as  his  own,  and  lie  therefore  ought  ta 
maintain  him  at  his  own  eiypence. 

Verdict  for  the  plaintiff. 

Best,  Seijeant,  and  Reader,  for  the  plaintiff. 

Cockell,  Serjeant,  and  Littledale,  for  th^  defendant* 

(flO  Fielder  v.  Starkiiw  1  H.  Bl.  17* 
Vide  C,ttrtk  V.  Hamiay,  3  £sp.  €«•  as« 
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Lives  AT  v.  Hood  and  others,  assignees  of  Rb*'^' 

Almond,  a  bankrupt. 


Goods  in  tbe 
hands  of  a  retail 
dealer  ttfontaic 


•npROVER  for  divers  quantities  of  hosiery. 

By  an  agreement  between  the  plaintiff,  a  whole-  Z^l 
sate  hosier,  and  Almond,  a  retail  hosier,  the  former  SU^j^^ 
was  to  supply  the  latter  with  goods  upon  sale  or  Jfj^^J'^j]^ 
return.  Almond  was  constantly  to  have  a  stock  of 
hosiery  from  the  plaintiff  to  the  value  of  100/.* 
which  he  was  to  sell  in  his  shop.  The  parties  were 
to  settle  monthly ;  and  Almond  was  to  pay  the^ 
plaintiff  for  the  articles  sold,  at  the  invoice  price, 
deducting  5  /.  per  cent.  Goods  were  accordingly 
furnished  under  this  agreement,  and  the  bill  of 
parcels  whi^h  accompanied  them  was  entitled 
"  J.  Mmoifidfrom  Livesay  &  Co.'*  At  the  end  of  a 
month  the  account  was  settled ;  and  Almond  hav- 
ing paid  the  plaintiff  for  the  articles  which  had 
been  sold,  according  to  the  agreement,  the  stock 
was  again  made  up  to  100/.  About  the  eiid  of  tlie 
second  month.  Almond  became  bankrupt,  and  the 
clefendants  were  chosen  his  assignees.  There  were 
then  in  his  shop  goods  supplied  under  the  agree- 
ment to  the  amount  or  61/.  which  the  defendants 
^eized  as  part  of  the  bankrupt's  effects,  and  refused 
to  deliver  up  when  demanded  by  the  plaintiff. 

Best  J  Seijeant,  contended,  that  these  goods  vested 
in  the  assignees  under  2lJac.  1.  C.  I9.  s.  1 1.  as  they 

G  2  had 
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1809.  had  been  in  the  possession,  order,  and  disposition 
of  th€  bankrupt  at  the  time  of  hisbankiiiptcy,  with 
the  permission  and  consent  of  the  true  owner. 

Shepherd^  Seijeant,  contra j  insisted,  that  Almond 
had  possession  of  the  goods  only  as  a  factor  for  the 
plaintiff;  and  that  the  case  of  a  factor  had  always 
been  considered  as  excluded  from  the  provisions 
pf  this  statute  (a). 

Lawrence,  J.  I  think  tjiis  is  a  case  within  the 
statute  of  James.  Under  the  agreement,  the  bank- 
rupt was  to  sell  these  goods,  not  as  a  factor,  but  as 
a  principal.  They  appeared  to  the  world  as  his  pro- . 
perty ;  and  this  reputed  ownership  was  calculated 
to  gain  hiih  a  delusive  credit,  which  it  was  the 
object  of  the  statute  to  prevent. 

Plaintiff  nonsuited. 

Shepherd^  Serjeant,  and  Marryatiov  the  plaintiflF. 

Best  and  Vaughan^  Serjeants,  for  the  defendant. 

[AUomies,  fctt  and  Smmhr.] 


(a)  Godfrey  v.  Furzo,  3  P.  Wms.  185.      Mace  v.  Cadell, 
€owp.  233- 
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TWEMLOW  and  others   v.  OsWIN.  Wedne^tay, 

March  1. 

jPHIS  was  an  action  on  a  policy  of  insurance  on  inanactkmon 
tiieship  commerce,  at  andfVom  Liverpool  to  ^^E^iAtoa 
Miremachi,  in  the  Gulf  of  St.  Lawrence,  and  from  fo^Ta^^ 
thence  to  Hay  ti.  The  loss  was  laid  in  one  count  to  »"mp«;on  ^»»*^ 
be  by  capture;  in  another,  by  the  perils  of  the  i^toatheToy. 
seas ;  and  in  both,  to  have  happened  before  the  topro!«^iS^ 
ship  reached  Miremachi.  keLd^nn\hb 

countrv  after 

The  ship  sailed  from  Liverpool  on  th^  14th  of  withoat^caUing 
April  1807.     On  the  23d  of  July  following,  the  rlTj^rtof^ 
plaintiffs,  who  reside  at  Liverpool,  received  ajetter  ^^^^^^^l^^i^ 
from  their  correspondent  atMiremjjchi,  dated  June  ne^cr  arriire4 
1 1,  stating  that  the  "ship  h^d  not  then  arrived,  but 
was  expected  in  a  few  days.     Tlie  policy  was 
effected  on  the  4th  of  August,  when  this  letter 
was  shewn  to  the  underwriters.  In  addition  to  these 
facts,   the  plaintiffs  proved,   that  they  were  the 
o%vners  of  the  ship  ;  and  called  one  of  their  clerksii 
who  swore  she  had  not  been  heard  of  ^ince? 

Skepkerdy  Serjeant,  contended,  that  the  plaintiffs 
must  be  nonsuited  unless  they  gave  some  further 
evidence  of  the  loss  of  the  ship.  Although  she  had 
not  be6n  heaAl  of  at  Liverpool,  she  might  have 
arrived  at  Miremachi.  In  all  thpse  cases,  it  was 
usual  to  bring  witnesses  from  tlie  outward  port; 
and  although  this  might  be  dispcflsed  with  where 
tlie  voyage  insured  was  out  aud  home,   it  was 

G  3  peculiarly 
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1809.  peculiarly  necessary  here,  where,  for  any  thing  that 
appeared,  it  was  not  the  intention  of  this  ship  ever 
to  return  to  Europe.  The  plaintiffs  had  not  offered 
the  hest  evidence  which  the  nature  of  the  case 
admitted  of,  and  they  had  not  laid  the  proper 
groundwork  for  the  presumption  that  the  ship  had 
perished. 

Sir  James  Mansfield,  C.  J.  held,  that  this  was 
evidence  to  go  to  the  jury  of  a  loss,  as  laid  in  the 
declaration  ;  and  the  plaintiffs  had  a  verdict. 

Vaughany  PeU,  Serjeants,  and  Barrow^  for  the 
plaintiffs. 

^h^herddind  Best,  Serjeants,  for  the  defendant. 


Vide  Cohen  v,  Hinckley,  on/e,  51. 
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HORSHAM. 


Coram  McDonald,  C.  B,  .^^ 


SALtEK  r.  TuRNEE  Clerk.  ^"^^"Zl 

March  tUi 

THIS  was  an  action  for  a  libel  upon  the  plaintifF  To  support  « 
m  the  management  of  a  public  charity,  to  an  informa- 

tion  In  chaa- 
06ry  asatnst 

The  declaration  stated,  that  Sir  Edward  !Law,  r-Ean^.-uw 
Knt.  his  Majesty's  attorney  general,  filed  an  intbr-  mmt-'emi^ 
mation  in  the  court  of  Chancery  against  one  ^ttghtopir 
Thomas  Eamy;  and  "  that  afterwards,  arid  before  ^f^"*^^ 
the  publishing,  &c.  to  wit,  on&c,  the  answer  of  the  ^^•jS^TJ^e^^ 
said  Thomas  Eamy  to  the  said  inlbrmation  was  filed  answer  of 

r  £flNitt  *  al« 

in  his  Majesty's  said  court  of  Chancery/*  Hioqgiitiiisiie 

In  support  of  the  last  allegation  there  was  pro- 
duced an  office  copy  of  an  answer  to  the  informa- 
tion, entitled,  "The  scvei-al  answer  of  Thomas 
JEarmff''  but  signed  "  Thomas  Aimy^ 

Shepherd^  Serjeant,  contended^  that  the  all^a- 
tion  was  not  prove  J,  as  there  was  no  evidence  that 

G  4  Thomaa 
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I809.  Thomas  Eamy  and  Thomas  Amey  were  the  same 
person.  If  the  original  answer  had  been  produced, 
and  the  hand- writing  proved  to  be  that  of  a  person 
known  by  the  name  of  Eardy^  it  might  have  been 
enough ;  but  there  was  no  ground  laid  for  the  pre- 
sumption, that  the  person  who  signed  the  answer 
was  the  person  against  whom  the  information  had 
been  filed.  It  stood  as  if  the  two  names  had  been 
totally  dissimilar ;  in  which  case  no  one  could  have 
argued,  that'  this  must  be  taken  to  be  the  answer 
of  Thomas  jEa;?«y.  The  declaration  would  have 
done  enough  in  stating,  that  an  answer  "  entitled 
the  severd  answer  of  Thomas  Eamy  "  was  filed  ; 
but^  the  avennent  actually  introduced,  rendered 
evidence  indispensable  of  this  being  *;  the  anm'tr  of 
the  said  Thomas  Eamy'' 

Garrw)  answered,  that  the  signature  was  imma- 
terial, and  that  if  this  person  had  made  his  mark  to 
the  answer,  it  nevertheless,  would  have  been  the 
answer,  not  of  X,  but  of  Thomas  Eamy. 

M^lioNALD,  C.  B.  The  person  who  signs  his 
nam^  Thomas  Amey,  by  answermg  the  bilU  allows 
that  he  is  the  person  against  whom  it  is  filed  ;  and 
this  is  further  proved  by  the  jurat.  I  therefore 
think  that  the  office  copy  is  sufficient,  without  the 
production  of  the  original  answer  and  proof  of  the 
band-writing.  . 

The  plaintiff  had  a  verdict 

Garrtnv  and  Marryat  for  the  plaintiff. 

Shepherd,  Sefjeant,  for  the  defendant 
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Rex  v;Crunden.  1"^^* 

Mtrch  SI. 

n^HIS  was  an  indictment  against  the  defendant  itisanindict^ 

for  indecently  exposing  his  naked  person  in  the  a  man  to  an- 
presence  of  divers  of  his  Majesty's  liege  subjects,  oiTtL  beach 
at  Brighton,  in  the  county  of  Sussex.  t^^^^t 

habited  hottseip 

It  appeared,  that  on  a  Sunday  forenoon,  in  July  ^y  ^**^'* 
last,  he  bathed  in  the  sea  opposite  the  East  Cliff  at  SthonghSie 
Brighton,  undressing  and  dressing  himself  upon  the  JwutMrnajr 
beach.    Till  within  a  very  few  years  there  were  no  cemJ^r  erected, 
houses  near  this  spot,  and  whole  regiments  of  sol-  Jly  harebeaR 
dters  used  to  bathe  there  at  the  same  time.    There  toljathTin** 
is  now  a  row  of  houses  erected  on  the  cliff,  from  S^[e"pi«^ 
the  windows  of  which  the  defendant  might  be  qw»ticm. 
distinctly  seen  as  he  undressed  and  swam  in  the 
sea.    There  was  no  evidence  of  his  having  been 
guilty  of  any  wanton  indecency,  or  having  exposed 
his  person  beyond  ^hat  was  necessary  for  the  pur- 
pose of  bathing. 

Marryatj  as  his  counsel,  contended,  that  how- 
ever censurable  he  might  be,  for  a  breach  of  deli- 
cacy and  good  manners,  he  had  not  been  guilty  of 
an  indictable  offence.  His  object  was  to  procure 
health,  and  enjoy  a  favourite  rpcreatiop,  not  tp  out- 
rage decency  or  corrupt  the  public  morals.  He  had 
no  criminal  intention/ without  which  there  can  be 
^o  crime*  Besides,  it  appeared  that  the  practice  of 

bathing 
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I809.       bathing  at  this  place  had   continued  for  many 

^■^T^^'*'^^  years ;  and  if  it  was  a  nuisance,  the  inhabitants  of 

V.        the  newly-erected  houses  had  came  to  the  nuisanccy 

Cavvoek.  and  had  no  right  to  complain  of  it.  If  the  building 

of  a  house  within  sight  of  a  spot  appropriated  to 

open  bathing,  rendered  it  a  misdemeanor  to  bathe 

.  there  any  longer  without  a  machine,  the  poor  might 

soon  be  prevented  from  bathing  oh  any  part  of  the 

southern  coast  of  the  island.    According  tp  the 

principal  contended  for,  all  bathing  must  likewise 

be  put  a  stop  to  in  the  Thames,  and  every,  other 

navigable  river ;  for  they  are  all  public  highway^ 

on  w^hich  his  Majesty's  liege  subjects  are  constantly 

passing  and  repassing ;  and  M^lbank,  at  which  the 

Westminster  boys  have  time  immemorial .  been 

accustomed  to  bathe,  is  fully  as  tnuch  ekposed  to 

public  view  as  the  East  Cliff  at  Brighton. 

McDonald,  C.  B.  I  can  entertain  no  dovtht  that 
the  defendant,  by  exposing  his  naked  person  on  the 
occasion  alluded  to,  was  guilty  of  a  misdemeanbun 
The  law  will  not  tolerate  such  an  iexhibitidil. 
Whatever  his  intention  might  be,  the  necessary 
tendency  of  his  conduct  was  to  outrage  decency, 
and  to  corrupt  the  public  morals.  Nor  is  it  any 
justification  that  bathing  at  this  spot  might  a  few 
yeass  ago  be  innocent.  For  any  thing  that  I  kiiow, 
a  man  might  a  few  years  ago  have  harmlessly 
danced  naked  in  the  fields  beyond  MoAtague 
house ;  but  it  will  scarcely  be  said  by  the  learned 
counsel  for  the  defendant,  that  any  one  might  now 
»    ilo  so  with  impunity  in  Kussell  Square,  Whatever 

place 


LENT  ASSIZES,  49  GEORGE  III.  -    9I 

place  becomes  the  habitation  of  civilized  men,       I809. 
there  the  laws  of  decency  must  be  enforced.  ^^^r"^^ 

The  defendant  was  found  guilty;  and  when  he  Ceundeit, 
was  brought  up  for  judgment,  the  Court  of  K.  B. 
expressed  a  clear  opinion,  that  theoflFencc  imputed 
to  him  was  a  misdemeanour,  and  that  he  had  been 
properly  convicted.  However,  as  this  was  the  first 
prosecution  of  the  sort  in  modem  times,  they  con- 
se|ited  to  his  b^ng  discharged,  upon  his  entering 
into  a  recognisance  to  appear  when  called  for  to 
receive  sentence. 

Shepherdy  Serjeant,   and  Gumey  for  the  pros^^ 
cufion, 

Manyatt  for  the  defendant 


The  oidy  case  vei^mbliDg  this  of  2000  marks,  to  be  imprisoned 

ta  be  found  in  the  books  is  Res  a  week,  and  to  give  security  for 

▼•  Sir  Charles  Sedky^  M,  T.  his  good  behaviour  for  three 

15  Car.  2.Sid«  l6S.  1  Keb.  620,  years. — It  seems  an  established 

8.  C.    Hie  defendant  being  in-  principle,  that  whatever  openly 

4ictedfer shewing  Uniself naked  eutrages  decency,  and  ia  inja* 

fraafk  ^  balcony  in  Covent  Crar-  rious   to  public   morals,  is  « 

den  to  a  great  multitude  of  peo-  misdemeanour  al  common  law. 

pie,  confessed  the  indictment,  4  Bl.  Com.  65.   1  Hawk.  P.C* 

and  was  sentenced  to  pay  a  fine  c.  5.  s.4, 1  East  P.  C.  c.l.s«l« 
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I8O9. 


KINGSTON.  ri// 


Coram  Heath,  J. 


MwhS  Hart  v.  Horn. 

^^^^^^^^  TJ  EPLEVIN.    Cognizance,    as    bailiff  to  one 
tfaepenonon.  MosseVy  for  Tcnt  in  aTiear.     Plea  in  bar,  non 

der  frhom  the      ^ 

defendant  ^       tenmt. 

veketcogni* 

jHUicef  sTf  not  -^.         ^    ,      .  ^m.  •  « •  « 

cridence  for  The  plaintiff  s  counsel,  to  disprove  the  tensmcy, 
wished  to  give  in  evidence  a  declaration  of  Massey, 
the  supposed  landlord.  They  contended,  that  al- 
though  not  a  party  on  the  record,  he  was  in  reality 
the  defendant  in  the  action,  and  that  the  court 
would  not  force  the  plaintiff  to  pall  a  witness  who 
had  such  a  direct  interest  to  suppitess  the  truth. 
In  fact,  what  Masset/  had  said  voluntarily  before 
action  brought,  must  be  cohsiderecl  better  evi- 
dence than  what  he  would  now  swear  to  with  such 
a  bias  on  his  mind. 

Garrow  urged  that  Massey  was  clearly  a  good 
'     xy^itness  for  the  plaintiff,  and  that  he  must  there- 
fore be  called, 

Heati}. 
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Heath,  J.  was  of  opinion,  that  what  Massey      I809. 
said  was  not  evidence  against  the  defendant.  '^^Ua^ 


The  plaintiff  had  a  verdict. 

Shepherd  znd  Besty  Serjeants,  and  H.  Shepherd 
for  the  plaintiff. 

Gamm  for  the  defendlant 

[Attomies,  iMclct  and  BfXki^ 


V. 


But  a  imted  inhabitant  of  a 
parish  is  to  be  considered  as  a 
party  to  an  appeal  between  his 
parish  and  another,  touching 
the  settlement  of  a  pauper ;  and 
since  he  cannot  be  compelled  to 
be  a  witness,  his  declarations  are 
evidence  for  the  adverse  parish. 
Bex  T.  Wobum,  10  East  $9^. 
Great  confusion,  howeveryWould 
be  introduced  into^roceedings 
at  law,  if  it  were  to  be  inferred 


as  a  corollary  from  this  deci«* 
sion,  that  where  an  action  is 
brought  by  or  against  a  trustee, 
the  declarations  of  the  cevhn  qu/c 
trust  shall  be  evidence  for  the 
opposite  party. — ^The  declarar 
tions  of  the  trustee  being  admis- 
sible,  it  seems  to  follow  that  the 
ccitui  que  trust  must  be  called 
as  a  witness.  Bauerman  v.  Ra- 
denius,  7T.R.663. 
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Tinir*d«r.  Wetherstox  v.  Edgington. 

Wbcre  an       Tf^HE  plcacHngs  in  tbis  case  were  ijJmilar  to  those 

agreement  not     X      .       f,  .  *• 

under  seal  is  m  tllC  last. 

produced  at  the 

thepJtiesin  THc  holdmg  was  to  be  proved  by  an  agreement 
^e"^king  to  not  Under  seal,  which  the  plaintiff ^s  attorney  had 
S^^tV^rt/.  undertaken  to  produce,  and  did  produce  «cord- 

to  make  it  en-    j^^-yly 
dence,muat        1"SV- 
prove  it  in  tlie 

tfkhXre'*  Bestr  for  the  defendatit  contended,  tJiat  uffder 
^t^'/'''*  these  circumstances  the  agreement  did  not  require' 
to  be  provedi  He  allowed  that  according  to  a  kte 
decision  (^)  it  A^ould  have  been  otherwise,  had  this 
been  a.  deed;  but  observed  that  a;  distinction  had* 
been  tak^n  by  Sir  Ja  >ras  Mansvibld,  Between  a 
deed  and  an  instrument;  not  undci'  seal; 

4 

Heath,  J.  The  old*  rule  was  the  sensible  one, 
that  an  instrument  coming  from  tlie  o^osite  side 
was primdfqpie  taken  to  be  duly  executed  (A) ;  but 
I  can  discover  no  difference  as  to  this  prpose 
between  a  deed  and  an  agreement  not  under  seal. 
You  must  prove  this  agiecment  as  if  it  had  been  in 
.    vour  own  custody. 


(rt)    Gordon  v.  Sccrclan,  8        (i)  Rex  r.  Middlezoy,  J  T.R. 
East  548.  '41. 


The 
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The  agreement  was  afterwards  proved  by  the      1809* 
attesting  witness,  and  the  defendant  had  a  verdict  ^^j^J,^J^ 


Garraw  and  Lowes  for  the  plaintiff. 

Best,  Serjeant,  and  Espinasse  for  the  defendant. 

[Attocnieib  Ordbrd  tnd  firvMt.] 


9T0N 

EooiiNh 

TOV* 


Q.  Might  not  the  chief  ob  • 
jection  to  the  rule  now  esta- 
bli^ed  upon  this  subject,  that 
the  party  who  calls  for  the  in- 
strument from  the  opposite  side 
is  ignorant  of  the  name  of  the 
attesting  witness,  and  therefore 


cannot  come  prepared  to  pA)ve 
it,  be  completely  obviated  by 
obtaining  a  rule  of  tourt  or  a 
judge's  order  to  inspect  the  in- 
'  strument  before  the  trial?  Vide 
Cooke  V.  Stocks,  M.  S6G.S. 
cited  1  Tid.  Prac.  4S1. 4th  cd, 
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I8O9. 


MAIDSTONE, 


Coram  McDonald,  C.  B. 


Wednejday.       Jlojj  ^x  d.  DeAN  AND  CHAPTER  OF  ROCHESTER 

March  J*l. 

V.  Pierce. 

J°^^J^|J^**  "HpHlS  was  an  ejectment  to  recover  possession  of 
tion  agaiast  a  the  samc  cottagc  for  the  use  and  occupation  of 

tenant  xrom  ,  ,  ,  * 

year  to  year,  a  which  the  actiou  was  brought  lu  Dcafi  and  Chapter 
^^^T^t'  of  Rochester  v.  Pierce^  ante  Vol.  I.  466. 

aon  acting  as 
•teward  of  the 

wroration.  u  jj  appeared  that  the  defendant  had  occupied  the 
out  evidice  cottagc  iu  qucstiou  a  great  many  years  without  any 
aa*horityunder  Icasc,  and  that  Mr.  Twopenny y  steward  to  the  Dean 
^l)^«°Ju  for  and  Chapter,  in  the  time  of  Dr.  Goodenough,  pre- 
ibis  purpose.    Jeccssor  to  the  present  Dean,  gave  him  a  verbal 

notice  to  quit,  which  expired  some  time  before  the 

day  of  the  demise. 

Lowes  for  the  defendant,  objected  to  the  regular 
rity  of  the  notice  to  quit,  for  which  there  appeared 
to  be  no  sufficient  authority.  The  landlords  being 

a  corporation. 
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a  coq>oration,  it  was  requisite  either  to  prove  a  ^   |809^ 
notice  to  quit  under  the  corporation  seal,  or  to  shew 
that  Mr.  Twopenny y  who  gave  the  notice,  had  a 
pow^er  of  attorney  under  the  same  seal  for  so 

doing. 

McDonald,  C»  B.  A  verbal  notice  to  quit  given 
by  the  steward  of  the  Dean  and  Chapter,  is  suf- 
ficient, without  any  other  evidence  of  his  autho* 
rity.  The  Dean  and  Chapter  by  bringing  the 
ejectment  shew,  that  they  authorized,  and  that 
they  adopt,  his  act. 

The  lessors  of  the  plaintiff  obtained  a  verdict. 

Besty  Serjeant,  and  Marryat,  for  the  lessors  of 
the  plaintiff. 

Lowes  for  the  defendant. 

[Attomies*  Twopenny  and  Lochaxfd.'] 


Barton  v.  Hanson  and  others.  Thursdaj. 

March  so. 

A  CTION  for  goods  sold  and  delivered.  Plea,  the  There  b  an 
general  issue.  Seen  a,,  b. 

aDdC.,the| 

The  defendants  are  proprietors  of  a  stage-coach  tu^"^)^,^  * 
which  has  run  for  some  years  between  London  and  ^^ewrprorllir 

of  the  concern; 
that  they  shall  each  work  the  coach  a  stage  with  horses,  tlieir  separate  property,  and  maintained, 
tfpectirely  at  their  separate  ex|)encf. — B.  and  C.  arc  jointly  liable  as  co-parrners  with  A.  for  the 
price  of  hay  himished  at  A-'s  request  for  the  use  of  the  horses  which  were  his  separate  property, 
bat  were  kept  hy  him  for  the  purpose  of  worlcing  tlie  coach  the  stage  allotted  to  him  oader  the 
agreeaKot. 

Vol.  II.  II  Hastings^ 
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lacv-  Hastings.  T!h^  horses  Avhich  worked  the  stage  bc» 
tween  Hurst  GreciifiTOd  Tunbridge  were  put  up  in 
a  stable  at  Lamberburst.  At  this  stable,  to  a  maa 
:«rho  took  chai^ge  of  the  coach  honaes,  th&  plaintiff, 
at  the  request  of  the  defendant  HansoUy  delivered 
ax}uantity  of  hay  and  straw,  which  was  used  by 
these  horses,  and  tor  the  price  of  which  the  present 
action  was  brought.  It  appeared  that  Hanson  had 
kvteiy  become  insolvent. 

The  defence  rested  upon  the  following  facts,-* 
that  although  the  defendants  were  joint  proprietors 
'  of  this  stage  coach,  and  shared  the  general  profits 
of  the  concern ;  yet  that  each  of  them  worked  the 
coach  a  stage  with  horses  which  were  his  separate 
property,  and  which  he  was  bound  to  maintain  at 
his  own  separate  expence ;  that  the  horses  which 
occupied  this  stable,  and  drew  the  coach  between 
Hurst  Green  and  Tunbridge,  were  the  sole  pro- 
perty of  Hanson ;  and  that  as  he  alone  had  ordered 
the  hay  and  straw  of  the  plaintiff,  so  the  plaintiff 
had  applied  to  him  for  payment,  and  had  said  that 
if  Ae  did  not  pay  him,  he  must  lose  his  money. — ^It 
was  thence  argued  that  the  maintaining  of  theses 
horses  did  not  come  within  the  scope  of  the  part- 
nership ;  that  the  credit  was  given  singly  to  Hansoa, 
and  that  the  other  defendants  were  not  liable. 

M'DoxALD,  C.  B.  This  defence  has  as  little 
foundation  in  law  as  in  common  honesty.  The 
defendants  are  partners ;  and  by  what  any  one  of 
them  does  respecting  the  partnership  concerns,  all 
the  rest  are  bound.  All  the  defendants  enjoyed  the 
benefit  of  the  articles  furnished  by  the  plaintiff^ 

and 
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and  all  are  liable  for  the  value  oT  them.  It  is  possi-*      I809. 
ble  that  a  separate  credit  may  be  given  to  one  of  ^'""^^^^'^^^ 
several  partners ;  but  the  presumption  of  law  is         v. 
otherwise,  and  that  presumption  must  be  rebutted    Hansoi^, 
by  very  clear  evidence.  Th«re  is  no  such  evidence 
in  this  case.     If  Ideal  with  two  partners,  one  of 
whom  resi4es  in  London  and  the  other  in  Cumber- 
land, I  apply  for  payment  of  my  debt  in  the  first 
instance,  to  the  one  who  is  at  hand ;  but  I  do  not 
thereby  renounce  my  claim  upon  the  other  at  a 
distance.  The  plaint jff  flemandeji  payjnent  of  Han- 
son ;  but,  did  be  .^y  to  the  rest  of  the  defendants, 
"  I  will,wev^r,l9pk  to  you,  ,for  J  gave  you  no  cre- 
dit ?"  Th\s  18  a.  common  action  for  goods  sold  to  a 
partnei^ship* 
Ver4ict  for  the  plaintiff.  , 

Marryai  aod  Xotre^for #the  plaintiff. 

Best^  Serjeant,  Oumey  and  p'Oyley^   for  the 
defendant. 

[Attnmics,  Pope  and  Martin.] 

".  *  I  ■»■■,■■  nii  1 1  ■  -  ■■  ■  I)  ■  I  I  -  ■  ■  11  r '  ' 
If  one  of  several  partners  pro-  from  him  to  the  plaintiff  were 
mise  individaaily  to  pay  a  debt,  put  in,  which  were  signed  in  his 
he  vill  not  ..be  allowed  to  shew  own  name,  and  in  which  hcpto* 
that  it  (Was  due,  jointly  ^  from  raised  to  pay  the  money  in  qii^ 
himselfandhis  cct-partners.  tion,  without  making  any  men- 
Murray  v.Somei'ville,  Sittings  tion  of  his  partners.  Lord  El- 
after  II.  T.  I8O9. — Money  bad  lenborou^gh  held  the  letters 
and  received.  .Plea  in  abate-  conclusive  evidence  that  the 
ment,that  the  promise  was  made  debt  was  due  from  the  defen- 
jointly  with  one  Stuart  and  one  dant  individually,  and  not  from 
Mont^mery»  who  are  both  the  partnership ;  and  the  plain- 
alive.  Defendant  proved  thatlie  tilf  had  a  verdict  for  the  amount 
had  two  partners  of  these  names  of  his  demand, 
in  America;  but  several  letters 

*.  Vide  Dry  v.  Boswell,  ante  Vol.  I.  v.  329. 

H  2 


HOME  CIRCUIT. 


il'^l'.  Rex  «?.  Martikt- 

.  March  Sl< 

An  Act  of  Par-  ^HIS  WBs  OH  indictment  against  the  defendant, 
piutiiigihe  a  silversmith  at  Greenwich,  for  a  libel  on  one 

JSSri^^^  Richaid  Best  in  his  office  of  treasurer  of  that 

quires  that  cer.    paTlSH. 
tain  notice  shall 

i^  for^thc        The  indictment  averred,  that  the  said^Richaixl 
eiectioii^of  a^    Best  was  duly  appointed  treasurer  of  the  said  parish. 
^^^2!^  —The  management  of  the  concerns  of  the  poor  in 


that 
flhaU 


at  a  vestiy  held  Greenwich  is  regulated  by  a  local  actofparlia- 

in  pursuaiioe  of  •   ,  , 

sach  notice.—  mcut,  which  provides  that  notice  shall  be  given  in 
ftUeeL^^  i^  a  certain  manner  therein  specified,  of  a  vestry  to 
?li^V«ty*  be  held  on  a  certain  day  for  the  election  of  a  trea- 
t!lm^f  thlTUid  surer,  and  tjiat  a  treasurer  shall  be  annually  elected 
parish.*  an  en-  at  a  vcstry  SO  held  in  pursuance  of  such  notice. 

tiyintherestry  . 

book,  stating 

d^tedM.  ^^  prove  the  appointment  of  Mr.  Best,  there 
surer  at  a  oes-  was  offercd  in  cvidcncc  an  entry  in  the  vestry  book, 
puniuncc  tf  \XL  which  it  is  Stated,  that  at  a  vestry  dufy  held  in 
cientevid^e.  pursuunce  ofnoticCy  this  gentleman  was  appointed 
treasurer  of  tlic  parish  for  the  year  ensuing. 

JBerf,  Serjeant,  for  the  defendant^  contended,  that 
although  it  might  have  been  enough  if  the  indict- 
ment had  stated  that  the  prosecutor  acted  as  trea- 
surer when  the  supposed  libel  was  published,  it  was^ 
\  essentially  necessary  to  prove  the  allegation  that 

he  was  duly  appointed.  But  his  appointment  would 
lie  a  nullity,  unless  the  notice  required  by  die  act 

of 
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of  parliament  was  given  of  the  holding  of  the  ves*      I809. 
try  at  which  he  was  elected.    Evidence  of  that 
notice  must  therefore  be  given,  or  it  did  not  appear 
whether  he  rightfiiUy  executed  the  office,  or  whe* 
ther  he  had  usurped  it. 

McDonald,  C.  B.  Strict  evidence  of  the  ap- 
pointment does  seem  requisite,  and  to  thQ  validity 
of  the  appointment  due  notice  of  holding  the  ves* 
tiy  is  essential.  But,  I  conceive  that  this  is  fully 
proved  by  the  recital  in  the  vestry  book.  What  is 
thus  recorded  before  the  inhabitants  of  the  parish, 
I  must  consider  as  having  their  assent,  and  as 
being  evidence  in  any  case  of  this  description. 
The  books  of  the  uank  of  England,  and  of  other 
public  companies,  are  evidence  to  a  great  variety 
of  purposes  (0).  I  think  the  allegation  is  siJif* 
£ciently  substantiated. 

The  defendant  was  found  guilty. 

GarraWy  Marryat  and  Gumey  for  th^  pros«» 
cution. 

Best^  Segeant,  AUey  and  Bollandt  for  the 
defendant. 

[Attomiet,  Moffffr  and  PwreUJ} 


(a)  Hretton  v.  Cope,  Peak.  Cas.  30. 

Sacorparation  books  j  concern*'  officer,  are  received  as  evidence 

ing  Uie  public  government  of  a  of  the  facts  contained  in  them, 

city   or  town,  when  thoy  have  Rex  v,  Motherfall,  1  Stra.  93. 

been  pubUcly  kept,  and  the  en-  Case  of  Thetford,  12  Vin,  Abri 

tries  havcbcen  made  bj  a  proper  90.pUl5, 

H  3 


CASES 

ABOUBD  AND  DECIDXD   A^ 

NISI    PRIUS 

IN  k:b. 

M  the  Sittings  in  and  after  Easter  Term^ 

49  GSOEOE  III. 


I8O9. 

SECOND  SITTINGS  IN  TERM  AT  WESTMINSTER. 


MOLLETT   V.  BfiATKE* 


from 


ASSUMPSIT  for  use  and  occupation.  Plea,  ten-  ^^^J^ 
deras  to  parti   and  non  assumpsit  as  to  tbe  created  Vpa^ 

.  ,  *  Yoltianotde- 

residue.  tennined  by  • 

parol  licence 

It  appeared  that  the  defendant  took  the  pre-  1^  to  the 
mises  in  question  of  the  plaintiiF,  at  Lady-day,  S^^e  ^aUie 
l^S,  at  the  yearly  rent  of  £.  42.  In  the  November  ^53«  ^Sut'. 
following,  disputes  arose  between  the  parties  as  to  ^^^5*^^ ' 
the  doing  of  some  repairs.     The  defendant  then  cordingfy. 
llireatcning  to  quit  the  premises,  the  plaintifFsaid, 
**  You  may  quit  when  you  please.'*  The  defendant 
accordingly  left  the  premises  a  few  days  after,  and 
tendered  the  plaintiiF  rent  for  a  day  beyond  the 
time  he  had  occupied  them.     This  sum  was  paid 
into   court  upon   the  tender  pleaded ;    and  the 

H  4  question 
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I809.      question  now  was,  whether  the  plaintiff  was  enti- 
tled to  rent  after  the  defendant  had  quitted. 

Ldrd  Ellen  BOROUGH  was  of  opinion  that  the 
tenancy  was  not  determined  merely  by  the  land- 
lord giving  the  tenant  a  parol  licence  to  quit,  and 
the  tenant  quitting  accordingly.  At  that  time 
there  was  a  subsisting  tei*m  in  the  preniises,  and 
the  statute  ofJrauds(i9  Car.  2.  c.  3.  §  3.)  provides, 
that  no  lease  or  term  of  years,  or  any  uncertain 
interest  of  or  in  any  messuages,  lan^  tenements, 
or  hereditaments,  shall  be  surrendered,  unless  by 
deed  or  note  in  writing,  or  by  act  and  operation  of 
law.  Here,  there  was  no  deed  or  note  in  writing, 
and  nothing  was  proved  which  can  |]ie  considered  a 
surrender  by  operation  of  law. 

The  plaintiff  had  a  verdict  for  the  rent  dowii  to.:  ai 
Lady-day  I8O9 ;  and  the  court  of  K.  B.  upon  a  hm>-  •. 
tioi^  for  a  new  trial  approved  of  the  directipn  at 
Nisi  Prius,  and  refused  a  rule  to  shew  cause. .  • 

Park  and r-r-^  for  the  plaintiff! 

Garraw  and  F,  Pollock  for  the  defendant. 


So  the  mere  dLnccHing  of  a  term  from  year  to  year  created 

lease  is  not  a  surrender  of  the  by  parol,  be  assigned  except  by 

term  thereby  granted, within  the  deed,  or  nofe  in  writing,  ox  by 

statute  of  frauds.     Roc  v.  Abp.  operation  of  l^w^     Bolting  v. 

of  York,  6  East,  86.   Nor  can  a  Martin,  a/Ue,  Vol,  1  •  p.  3 1 8. 
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LAST  SrrriNGS  in  term  at  guildhall/  ;    18Q9, 


Coram  Bayley,  J. 


TaYT-OR  v.  JoNCS.  Satuiday. 


A  CTION  against  the  defendant,  as  indorser  of  a  inm  i 
promissory  note,  due  May  5tn,  1805.  doner  of  apio. 

misiory  note  oc 

The  plaintifFproved  the  defendant's  indorsement,  dimge,  it  ii 
Aad  also  that  in  the  year  1807,  the  defendant  being  dence^f  ^* 
requested  to  pay  the  note,  he  promised  that  he  ^^^^ll^ 
would,  but  prayed  for  further  time.  There  was  no  ^^^^^ 
evidence  of  the  presentment  of  the  note,  to  the  defendMitpio. 
maker,  or  of  any  notice  of  its  nonpayment  being  lutdytopay 
given  to  the  defendant;   nor  did  it  appear,  that  BftetTt^dufw 
when  the  defendant  so  promised  to  pay,  he  knew 
whether  any  application  for  payment  had  been 
roade  to  the  maker. 

Gaseke  for  the  defendant  contended,  that  the 
subsequent  promise  did  not  dispense  with  proof  of 
the  presentment  and  notice,  unless  made  with  full, 
knowledge  of  the  laches  of  the  holder.  In  the 
pases  hitherto  decided  upon  this  subject,  something, 
appeared  that  might  be  considered  a  waiver  of  any 

inegularity 
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1809.  irregularity  with  regard  to  the  bill  or  notc(a); 
which  could  not  be  inferred  from  a  mere  promise 
to  pay,  made  at  a  time  when  the  party,  without 
being  aware  of  it,  was  discharged  from  his  liabi* 
lity.-But      ' 

Bayley,  J.  held,  that  where  a  party  to  a  bill  or 
note,  knowing  it  to  be  due,  and  knowing  that  he 
was  entitled  to  have  it  presented  when  due  to  the 
acceptor  or  maker,  and  to  receive  notice  of  its  dis- 
honour, promises  to  pay  it, — this  is  presumptive 
evidence  of  the  presentment  and  notice,  and  he  is 
bound  by  the  promise  so  made. 

Verdict  for  the  plaintiff. 
Paktf  for  the  plaintiff. 
Gaseke  for  the  defendant. 

[Attomieib  BirkkimLEgtrtm,^   ; 


(a)  Viik  Luildie  V.  Robertson,  rEaftSdl. 

Bill  if  the  drawer  or  indorscr  change  drawn  by  the  defendant, 

after  being    arrested,  without  payable  to  his  own  ordet,  and 

acknowledging     his    liability,  indorsed  by  him  to  one  Wood« 

Inerelyoff^rs  togiTeabiM,  by  roff,  and  by  Woodroff  to  the 

way  of  compromise,  for  die'sum  plaihtiff. 

demanded,  this  does  not  obviate  The  plaintiff  was  not  prepired 

tlic  necessity  of  proving  notice,  to  shew  directly,  that  notice  had 

Cumming  r.  French,  irentmruter  been  given  to  the  defendant  of 

'Sidings    after    Hilary    T^it,  the  dishonour  of  the  bill,  but 

'1 809.'    Action  on  a  bill  of  tx-  '  undertook  to  giVe'evidence,^tit 

whick 
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lor 


wkicli  it  must  either  be  inferred, 
that  he  hail  received  such  no- 
tice,  or  that  h»  was  not  entitled 
to  it,  or  that  he  waited  the  irre- 
galarity^ 

the  clerk  to  the  plaintiffs 
attorney  accordingly  swore,  that 
having  called  upon  the  defend- 
ant aftcr-his  arrest  in  this  action, 
he  asked  him,  ^'  what  he  had  to 
propose  by  way  of  settlement  f 
aod-  that  Aie  defendant  then 
said,  ^Im^  wiUmg  to  give  my 
Ml  at  oneor  two  months T  but 
that  this  offer  was  rejected. 

Lord  Ellenborovou*  This 
qffer  is  neither  an  acknowledg- 


ment, nor  a  waiver,  \o  obviate 
the  necessity  of  expressly  prov- 
ing notice  of  the  dishonour  of 
the  bilL   He  mighThave  offered 
to  give  his  acceptance  at  one  or 
two  months,    although    being 
entitled  to  notice  of  the  disho- 
nour of  the  former  bill,  he  bad 
received  none,  and  although, 
upon    this   compromise   being 
refused,  he  meant  to  rely  upoa 
the  obfection.    If  die  plaintiff 
accepted  the  offer,  good  and 
well;   if  noty  things  were  to 
remain  on  the  same  footing  as 
before  it  was  made. 
Plaiiitiff  nonsuited. 


1809. 
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I809. 


FIRST  SITTINGS  AFTER  TERM  AT  WESTMINSTER- 


Tuftdty,  COBDEN   V.  BOLTON. 

May  16. 

A  carrier  places  TT'HIS  was  All  action  agaiost  the  defendant  for  the 

a  board  inhiiX'  r'. 

office.  ^Wng  loss  01  a  bfoach  and  a  ring,  value  £.  K  12.,  sent 

^Ii*^<rt  be!m-  by  the  Chichester  coach,  of  \9hich  he  is  proprietor. 

ewerable  for 

^mAUhiM^  It  was  clearly  proved  that  the  articles  in  ques- 
teJid  M^^h';  tion  had  been  delivered,  properly  packed  up,  at  the 
^^ix.  defendant's  coach-oifice  at  Charing  Cross,  and  that 
Mggeneraijy,  they  had  nevcr  reached  the  person  to  whom  they 
be  answerable    Were  addrcsscd  at  Chichester, 

for  an^-  artide 

{f5/.,tiii]e»        The  defendant's  liability,  however,  was  denied 
such.— He  is    on  account  of  a  notice  written  in  large  letters  on  a 
thin^oOi!^  board  (a)  in  his  office,  whereby  it  is  stated  (among 
MswMf^rfl-  other  things),  that  he  would  not  be  answerable  for 
the  value  of  5/.  plate  or  jcwcls,   howcvcr  small  the  value,  unless 
entered  and  paid  for  as  such^    To  meet  this  evi- 
dence it  was  proved,  on  the  part  of  the  plaintiff, 
that  the  defendant  had  circulated  a  great  number 
of  printed  hand-bills,  containing  a  list  of  the 
various  coaches  he    runs  to   different  parts  of 


(a)  A  question  arose,  how  the  Ellcnborough  held  that  an  txa^ 

contents  of  this  board,  which  mi/if(f  copy  should  be  produced, 

was  inlaid  in  the  wall,  should  with  which  the  defendant  was 

t^e  given   in    evidence.     Lord  prepared. 


England, 
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England,  and  concluding  with  a  memorandum,  ITO9. 
"  that  he  would  not  be  answerable  for  any  article 
above  the  value  of  i?,5,  unless  entered  as  sucli  and 
paid  for  accordingly,**  without  any  specific  notice 
being  taken  of  plate  or  jewels.  It  was  contended 
for  the  defendant,  that  the  notice  on  the  boards 
which  must  be  seen  and  read  by  every  one  when 
articles  are  delivered  at  the  office,  and  the  contract 
must  be  supposed  to  be  entered  into  between  the 
parties,  ought  to  be  considered  as  containing  the 
terms  of  that  contract. — But 

Lord  Ellexborough  said,  the  printed  papers  in 
circulation  dispensed  with  any  necessity  to  attend 
to  the  notice  in  the  office*  Why  should  a  person 
read  the  board  when  previously  informed  by  the 
hand-bill  of  the  terms  on  which  the  defendant  car- 
ried  on  his  business  ?  I  have  a  right  to  presume, 
that  what  is  circulated  by  his  authority  contains 
the  whole  of  the  limitations  he  intends  to  put  on 
his  common  law  responsibility  as  a  carrier,  and 
gives  a  full  statement  of  the  special  contract  in^ 
which  he  enters  with  his  customers.  The  property 
here  being  under  the  value  of£.  5,  the  loss  is  the 
only  point  for  the  jury. 

Verdict  for  the  plaintiff.    Damages  £.}.  12, 
Garrcfw  and  Lowes  for  the  plaintiff. 
Park  for  the  defendant 

[Attoroies,  S^e««nt0n  and  Bo«i/L] 


Vid€  Nicholson  v.  Willan,  5  East,  607.  Clarke  v.  Gray,  6  £as^ 
4S4.  / 
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Ma^ii'  Philipson,  CJent  one,  &c.  v.  Chase. 

][SSS?»'''*  ^CTIGN  on  an  attorney's  bUl.  Plea,  the  general 

lnll,tlieFiaindff  isSUe. 

n>revidenoe  of 

thJSdSw^f-  ^^  prove  that  a>copy  of  the  billhadbeen  .defi- 
ed, witbonts  vered  pursuant  to  2  Geo.  II.  c.  23.  theplaintiirs 
dace  it:  but  •  cletk  was  called,  who  swore  that  he  had  delivered 
tibenme time  to  the  defendant  a  bill  signed  by  the  plaintiff,  con- 
dlttwMi^i!  taining  an  account  of  the  business  done.  He  was 
j;^||Jj^[^^'  then  proceeding  to  state  the  items  of  this  bill  from 
«>*»<*•  the  plaintifTs  book,  when  the  defendant's  counsel 

objected  that  no  notice  had  been  given  to  pro* 

duce  it. 


Toj^ipgAnd  'E^fmasse^forthe  plaintiff,  insisted, 
that  this  was  unnecessary.  In  Jory  v.  Orchard, 
S  Bos.  &  Pul.  39,:  the  court  of  C.  P.  held,  that  itwas 
unnecessary  to  givea  notice  to  produce  the  writ- 
ten demand  of  a  copy  of  a  warrant  pursuatit  to 
24  Geo.  2.  c.  44^  before  giving  evidence  of  its  con- 
tents ;  and  the  very  point  before  the  court  was 
decided  in  Andersen  v.  May,  2  Bos.  &  PuL.^7, 
where  it  was  held  that  a  copy  of  an  attorney's 
bill,  the  original  of  which  has  been  delivered  to  the 
defendant,  may  be  admitted  in  evjx}ence  without 
proof  of  notice  to  produce  the  original.  This  had 
always  been  considered  like  the  case  of  a  notice 
to  quit,  in  which  no  notice  to  produce  was  evei: 
required. 

Lord 
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Lord  Ellen  BOROUGH.  If  there  are  two  co-tem-  I809. 
porary  writings,  the  counterparts  of  each  other,  one 
of  which  is  dehvered  to  the  opposite  party,  and  the 
other  preserved,  as  they  may  both  be  considered  as 
originals,  and  they  have  equal  claims  to  authenti- 
city, the  one  which  is  preserved  may  be  received 
in  evidence,  without  notice  to  {produce  the  one 
which  was  delivered.  So  it  must  have  been  in  the 
cases  which  have  beeai  cited ;  and  if  a  duplicate  of 
the  bill  delivered  is  offered,  I  an  ready  to  receive 
it  But  I  am  quite  clear  that  this  evidence  from 
the  filaintifirB  books  is  inadmissible,  to  prove  that  a 
faUl  was  delivered  according  to  the  statute.  I 
approve  of  the  practice  as  to  notices  to  quit;  and  I 
lenember  when  the  point  was  first  ruled  by  Mn 
JtKStiee  Wilson,  who  said  that  if  a  duplicate  of  the 
notice  to  quit  was  not  of  itself  sufficient,  no  more 
ought  a  duplicate  of  the  notice  to  produce,  and, 
thus  notices  might  be  required  in  infinitum. 

PlaintifF  nonsuited. 

Tapping  and  Espinasse  for  the  plaintiff. 

Garrow  for  the  defendant. 

[Attoniies,  PkiUips$n  wtid  WilUmu,} 
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FIRST  SITTINGS  AFTER  TERM  IN  LONDON. 


Wednesday,  BURROUGH   V.  MaRTIN. 

Mtyl7.  V     ..         . 

A  witness  for  JN  an  Rctioii  Oil  E  charter  party,  a  witness  was 
refmhi^'bis  Called  to  give  an  account  of  the  voyage,  and  the 
refeTto  eS^w  log-book  was  laid  before  him  for  the  purpose  of 
wWdThc  did  refreshing  his  memory.  Being  asked  whether  he 
not  write  with    had  Mrrittcn  it  himself,  he  said,   that  he  had  not, 

his  own  hand,     ••/.  .  Z,  •        %     t  • 

but  which  he  but  that  from  time  to  time  he  examined  the  entries 
Imn^eJ^ii*^  in  it  whilc  the  events  recorded  were  fresh  in  his 
SlS^IftS^j  recollection,  and  that  he  always  found  the  entries 

were  written*      «  pp, ,  v^j-a 

and  while  the    accuraw. 

facts  stated  in  . 

A""^^  The  Attorney  General  contended,  that  the  wit- 
^^^  ness  could  make  no  use  of  the  log-book  during  his 

examination,  notwithstanding  his  former  iuspectioa 
V  of  it,  and  that  the  only  case  where  a  witness  could 

refer  to  a  written  paper  for  the  purpose  of  giving 
evidence,  was  where  he  had  actually  written  it 
himself,  and  had  thus  the  surest  means  of  knowing 
the  truth  of  its  contents. 

Lord  Ellenborough.  If  the  witness  looked  at 
the  log-book  from  time  to  time,  while  the  occur- 
rences mentioned  in  it  were  recent,  and  fresh  in  his 
recollection,  it  is  as  gpod  as  if  he  had  written  the 
whole  with  his  own  hand.  This  collation  gave  him 
an  ample  opportunity  to  ascertain  the  correctness 

of 
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of  the  entries,  and  he  may  therefore  refer  to  these,      18Q9. 
on  the  same  principle  that  witnesses  are  allowed  to  g^J^^^^^ 
refrfesh  their  memory  by  reading  letters  and  other         v. 
documents  which  they  themselves  have  wntten.       Ma^^htj 

^  The  witness  was  then  asked,  under  his  lordship's 
sanction,  1st  Whether  he  saw  an  entiy  of  23d 
June  1808,  at  a  time  when  he  had  a«memory  of  the 
fact  stated  in  it  ?  and  Sdly^  Whether,  looking  at  the 
entry,  he  could  now  state  positively,  upon  his  oath, 
when  the  ship  arrived  at  her  port  of  destination  ? 

GarroiOj  Parky  and  Abbott  for  the  plaintiff. 

The" Attorney  General  and  Marryat  for  the  de- 
fendants 

[Ammties,  RmtHinMan  and  CrvwdiCr  f  Co,1 


Vidt  Doe  v.  Perkins,  3  T.  R.  749. 
Jacob  r.  Lindsay,  1  East  4^0. 


Tanner  r.  Taylor,  ib.754. 


Hopewell  v.  De  Pinna, 

A  CnON  on  promissory  note,  datedSS  July  1808. 
— Plea,  coverture. 

The  defendant  proved,  that  in  the  year  1779  she 
was  married  kx  London,  according  to  the  rites  of 
the  Jewish  religion,  to  David  Serfity  de  Pinna,  and 
that  this  person  went  to  Jamaica  about  12  years 

Vol.  IL  I  ago. 


Tiuudayt 
May  Id. 

Under  «  plea  of 
coverture, 
where  it  tp- 
peered  that  the 
defendant's 
husband  went 
abroad  ISyeais 
ago  ;Aei(i,  that 
slie  was  bound 
to  prove  thathe  \ 
was  alive  witliin 
7  years. 
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JS09,      Ago*    The  c|uestion  Was,  as  to  the  degree  of  evi- 
S^^'"^  dence  required  to  prove  that  he  was  still  alive. 

DsPsvkA.  It  was  insisted  for  the  plaintiff,  that  in  support 
of  this  plea,  the  defendant  was  bound  to  give  strict 
evidence,  that  her  husband  was  alive  at  the  com- 
mencement of  tiie  action,  or  at  least  at  the  date  of 
the  note ;  while  it  was  contended,  on  the  part  of 
the  defendant,  that  the  presumption  was  in  Ikvour 
of  any  person  being  still  living  Who  Was  shewn  to 
have  been  in  existence  within  such  a  period  as 
twelve  years,  alid  that  in  many  cases  of  this  sort, 
where  the  husband  viras  gone  to  a  distant  part  of 
the  world,  it  would  be  quite  impossible  to  adduce 
direct  and  positive  proof  of  his  being  alive,  although 
the  fact  could  not  reasonably  be  doubted. 

tx)rd  Ellenborough  ruled,  that  it  lay  upon  the 
defendant  to  prove  that  her  husband  was  alive 
within  seven  years. 

Letters  were  afterwards  produced,  which  he  had 
written  within  that  period  from  Jamaica  to  his 
friends  in  England,  and  the  defendant  had  a 
verdict 

Ldices  for  the  plaintiff. 

Header  for  the  defendant. 

[AttomMt*  TWiur  wad  XiMci*] 

: -J ^-^ 

Tide Sut  1  Jac.  I.  c. U.  § S. 
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m 


MflSSING  tL  KeMBLB.  Wodiwday, 

Mmj  17. 


T^ECLARATIOH  in  trespass,  in  t1ieaMnmpnTk««iiwia 

fordn,  fbr  breaking  and  entering  the  plaintiff's  t^^^iaSui 
house,  and  seizing  his  goods.— Plea,  not  guilty.      «iarf4«»^ 

pl«iiMdiif.is 
notinitMlfui 

It  appeared  that  the  plaintiff  held  the  house  SSSST^. 
mentioned  in  the  declaration  under  the  defendant,  S^S^of* 
and  diat  the  goods  in  question  were  seized  as  adis-  ^  of  the 
tress  for  rent  in  arrear,  but  that  they  were  sold  lAcondacdng 
without  having  been  previously  appraised  pursuant  lach  asprocw- 
to  the  statute  2  W.  &  M.  c-  5.  JpSSS  £!* 

fore  they  we 
•old.  The  true 

Marry  at  for  the  plaintiff,  contended  that  under  XS^„^^ 
these  circumstances  he  was  entitled  to  a  verdict:  JiJf'.J'V' 

'  9 19»  that  the 

for  though  it  was  enacted  by  11  Geo,  2.  c,  ig.  §  19.  pw^miy  reco- 
that  a  distress  for  rent  justly  due,  should  not  by  ^n  forth?^ 
reason  of  any  irregularity  in  the  mode  of  conduct-  ^J^^^ 
ing  it,  be  deemed  unlawful,  nor  the  party  making  jj^j^^i*"^. 
it  a  trespasser  a3  initio,  yet  it  was  provided  that  the  ^^"^[I^J^ 
party  aggrieved  by  such  irregularity,  "  may  reco-  ^^f^"'^ 
ver.  full  satisfaction  for  the  special  damage  he  shall  if  thS  imgui^ 
have  sustained  thereby  in  abaction  of  trespass^  or  nltareofanact 
on  the  case,  at  the  election  of  the  plaintiff."  There- ^"^Kjf^'Sf 
fore  in  this  action  of  trespass  which  the  plaintiff  *^25Jj|*^ 

I  S  had  tionoathectse* 
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^1 S09.      had  elected  to  bring,  he  was  entitled  t6  recovef 

^^^^l"^^^^ for  the  dama^  he  had  sustamed  fredi  tlie  goods 

V.        being  sold  without  a  regular  appi^aiaemeht;  and 

Kem  b  t e.   |^^g:  being^  disposed  of'  under  their  j  ust  Vulue.    *  ^ 

■*•■•'  .,•••         •••      •.. 

Loid  Ellenborough.  The  statute  provides, 
that  th6,  party  aggrieved  by  the  irregularity  of  the 
distress,  shall  recover  satis£i.etion  for  th^  special 
tlamage  he  has  sustained ;  but  it  provides,  that  the 
distrainor  shall  not,  by  reason  of  any  irregularity, 
"be  deemed  a  trespasser  for  such  part  of  the  con- 
duct of  the  distress  as  is  perfectly  regular.  It  does 
not  say  that  he  shall  be  a  trespasser  for  the  irregu* 
larity,  whether  that  coiisist  in  an  act  or  omission, 
in  nonfeazane^e  or  iti  iti^lfeazance.  The  statute  does 
not  attempt,  to  confound  legal  distinctions ;  but 
allows  the  injury  done  tq  the  tenant  to  be  a  trespass 
t>r  tort  according  to  the  nature  :of  the  irregularity, 
and  gives  the  remedy  of  tre^ass  or  case  according 
to  the  cause  of  action.  Here,  the  distress  was  con- 
ducted with  perfect  regularity,  except  that  tlie 
defendant  omitted  to  have  the  goods  appraised  be- 
fore they  were  sold.  This  omission  was  not  a  tres- 
pass, and  the  action  is  misconceived.  The  provi- 
sions and  the  object  of  1 1  Geo.  2.  would  be  entirely 
defeated,  if  this  mode  of  proceeding  were  permit- 
ted. The  legislature  intended  that  the  landlord 
should  be  specifically  informed  of  the  irregularity 
of  which  the  tenant  complains  {  but  when  the  de- 
claration states  that  the  defendant  with  force  and 
arms  broke,  and  entered  the  plaintifTs  house,  hov 
can  he  know  that  the  real  complain t  against  him  is, 
that  he  sold  the  goods  before  tliey  were  appratsetf  ? 

Even 
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Even  in  trespass  for  an  iiregitlar  distress,  it  might  ^    iMfu^ 
he  well  if  th«  plaintiff  were  to  declare  specially,  " 
and  take  up  the  grievance  where  his  cause  of 
action  commences.    But  I  am  quite  clear^  that 
the  present  action  cannot  be  maintained. 

Plaintiff  nonsuited. 

Marryat  for  the  plaintiff. 

Park  and  Espinasse  for  the  defendant, 

[Aitotmea,  Hamet  mA  Good.'} 


In  Wkiterbowpne  v.-  Morgan,  goods,  it  was  agrec!d  that  dot 

T.T^  4A  G.S.  ia  which  the  such  an  irregularity  as  omittiag 

Court  h^ld,  that  for  remaining  the  appraisement,  trespass  would 

in  possessioq  of  the  goods  in  th«  not  lie,  and  that  the  plaintiff 

plaiintifin^  lioase  heyond  the  fife  must'  elect  to  bring  trespass  or 

days,  fafe  may  declare  in  trespass  case  according  to  the  munce  o( 

geaerally,  for  breaking  and  en»  his  injury, 
iering  hi^  house  aqd  wsiug  his 


Grf  F0Bi>  »♦  WooDOATE  and  another,    ^ti       ^"t'S* 

^ASE.  The  declaration  after  netting  forth  a  judg-  J»  '"^J^*^^ 
.    mem  obtained  by  the  defendants  against  the  forfuingoota 

'  igOQiiil  writ  <^ 

plaintiff,  stated  that  th^y  Siwd  out  a^writ  of  fieri  fenfrew$ht^ 

^  '  -^  T         ..  ^  foreiheslierilf 

had  nade  any 
return  to  the 


facias  thereupon,  indorsed  to  levy  i*.  71.  \  s.  besides  hi^nadeany 
sheriffs  poundage,  Sfc ;  by  virtu?  whereof  the  she-  £S[?he  ^ 
riff,at\the  defendants'  request  seized  the  plaintiff's  ^ei^JJ^^ 
|i;oo<ls  toa.muph  greater  amount  than  was  neces-  ^J'^^^^^^ 
sary ;  yet  that,  the  defendants  bc^fore  the  sheriff  had  e^ution  was 

«.'    .  «l.  Mooiiductcdiit 

:J^U  ttn^fien  Mfi  with  .bis  cement,  are  jtrimdfacif  evidence  for  B.  n^^KMt  A.  tn  sapport  s  plesoC 

I  3  made 
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itM^.      ibMAe  any  return  to  the  sdd  vi^rit,  and  before  ^hey 

Q^^l^^^  could  lawfully  Bue  out  another  writ  of  eK4Cutioa 

t.        on  the  said  judgmdrt,  wrongfully  and  poaliCiouBly 

WidMATx.  ^^  out  an  aUasferifdcias^  tinder  coloured  pTc- 

tence  thertof,  indorsed  to  levy  £.  72.  %$*  4d.  be* 

sides  poundage,  &c. ;  whereby  the  plaintilf  was  put 

to  unnecessary  expence,  and  was  grektlyharrassed 

and  qppressed  &:c. — In  addition  to  the  general 

issue,  the  defendants  pleaded  a  licence;  which  was 

denied  by  the  plaintiflTin  his  replication. 

The  writ  oi fieri  f ados  being  givdn  in  evidence 
on  the  part  of  the  plaintiff,  the  iblbwing  return 
annexed  to  it  was  required  to  be  read  by  the  de« 
fendant's  counsel  as  part  of  the  instruftietit  giiren 
in  evidence  by  the  plaintiff,  and  though  resisted  by 
the  plain tifTs  counsel,  was  directed  to  be  read  by 
bis  Lordship.  It  run  t^ius  :  ^^  JBy  virtue  oif  the  writ 
annexed,  I  have  seized  and  taken  in  execution  ttie 
goods  and  chattels  of  the  within  name(l  Edward 
Gyfford  in  my  bailiwiol^creafter  mentioned,  to 
be  sold  and  disced  of,  and  at  the  request  of  the 
^within  named  Edward  Woodgate  theeiddr,  and 
Edward  Woodgate  the  younger,  the  plaintiffs,  and 

.  Edward  Gyfford,  the  defendant,  I  kept  and  re^ 
tained  the  same  in  my  custody  until  the  return  of 
th6^  Annexed  writ ;  and  at  tlje  rttum  thereof,  in 

'  puirsuance  of  an  agreement  diade  between  the  said 
plaintiffs  and  the  defendant  fpr  that  purpose,  a  writ 
tofaUas  fieri  facias  returnable,  &c.  indorsed  to  levy 
£.  72  is.  Ad,  besides  sheriff's  poundage;  &c.' wi» 
delivered  to  me  the  said  sheriff;  and  at  the  request 
of  the  within  named  Edward  Gyfford,  I  forbore  to 

sell 
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$eU  the  same  until  the  26th  of  August  last,  .when.  I      iso^ 
sold  md  disposed  of  the  same  for  the  sum  of  ^•l  10  ^g^)^^^ 
I7i«»  and  paid  and  applied  the  same  as  stated  and         r. 
set  forth  in  my  return  ^o  the  writ  of  alias Jeri  NYooouat^ 
facias. 

To  the  alias  Jieri facias  (also  given  in  evidence) 
the  sheriff  made  a  very  special  return,  stating,  that 
he  had  paid  to  the  now  defendants  the  sum  in- 
dorsed on  the  writ ;  that  he  had  disposed  of  other 
part  of  the  money  for  which  the  goods  sold,  in 
payment  of  rent  and  taxes,  for  which  the  now 
plaintiff  was  liable ;  and  that  he  had  always  been 
ready  to  pay  to  the  latter  jthe  re^du^  thef^jOofj  ^he 
would  accept  the  same. 

..T 

Parkj  for  the  defendants,  contended,  that  tjiesc 
returns  were  conclusive  evidence  in  support  blftlie 
plea  of  licence,  and  shewed  tliat  whatever  irregula- 
rity might  have  occurred  ih  the  execution,  hiid 
been  sanctioned  by  the  plaintiff  himself, 

"  GarroWy  oantraj  denied  ^tfastt  the  plaintiff,  Who 
was  no  party  to  them,  could 'be  a^Hecttid  byahy 
thing  which  they  contained.  The  process  of  exe- 
cution in  this  instance  had  faedn  clearly  sued  out 
and  acted  upon  contrary  to  the  practice  of  th§ 
court,  and  the  rules  of  law,  and  it  lay  with  the 
defendants  to  shew  the  plaintiff's  licence  and  co}i^ 
sent,  from  what  he  himself*had  said  or  done. 

Lord  Ellenbobouoh.  I  am  of  opinion,  that  it 
is  incumbent  on  *the  plaintiff  to  contradict  the 
facts  stated  in  these  returns.  t*aith  is  given  to  what 

.     I  4  tliQ 
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18Q9.      the  sheriiF  states  in  this  mamier/  even  where  third 

^^^^^^^  persons  are  concerned. '  If  he  returns  a  rescue,  an 

V.        attachmeht  issues  in  the  first  instance  {a).    1  con* 

WooDOATB^  sider  this,  however,   as  only  prima  facie  evidence. 

Upon  an  indictment  for  a  rescue,  it  would  be  open 

for  the  defendant  to  shew  that  the  return  was 

false  (A).  Here  yoii  afe  at  liberty  to'  contradict  any 

of  the  facts  stated  in'the  returns  to  tlieseVrits  ; 

but  if  you  do  not,  1  must  presume  th^t  there. was 

an  agreement  of  the  nature  stated  betweea  the 

parties, .  and  that .  the  plaintiff  has  no  cause  of 

action.  •    *    -         :     . 

PhfintifF  nonsuited.  V 

*  *  -  *  ■  • 
.  Jn  the  ensuing  term  a  new  trial  was  moved  for, 
on  the  ground  that  the  returns  to  the  writs  were 
no,  evidence  against  the  plaintiff,  beipg  made  on 
thq  suggestion  of  tl^p  defendants ;  but  the  court 
refused  a  rule  to,  ^hcw  cause,  saying,  that  if  the 
plaintiff  had  not  given  his  consent  in  the  manner 
stbted^. his  remedyWBS  by  an  action  for  a  false 
Ktiiriif  against  the  sheriff,/  .     >  -     ;i    V 

.  Otf^rcfWf  Gurnet  and  Curwood  &>r  t^c  plain  tiff. 

,  Park  for  the  defendant,  r      . 

*'  [Attornies,  Jhtff  tLnd  Ludkin,"]  -  ' 

(o)  R«cr.  Elkin«,*4Burr.2129.       2  Salk,  5S6.    Cas.  temp. 
Hardw.  112. 

(A)  2  Iluwk.  P.C.  c.  21.S.4. 


EASIER  TERM,  49  GEORGE  IIL 


121 


If  «  ocipy  of  any  ddeuiociit 
vhipb  itself  b  not  evidence  at 
common  law,  be  made  evidence 
by  act  of  parliament,  a  copy 
ipust  be  producedt  and  the  ori- 
ginal is  not  made  admissible 
evidence  by  implication. 

Bwdonv:Bickct4^  sittinpaf-. 
ter  E.  T.  ia09. 

•  -^Replevin. — Avowry,  stat- 
ing that  the  avowant  had  pur- 
chased the  land  tax  •  assessed 
upon  the  lociu  in  <^a,  and.  that 
he' distrained  for  six  years  ar- 
fearrwhich  were  due<  Pk^a  in 
bar*  denying  the  purchase. 

To  prove  this,  the  avowant 
oficred  in  evidence  the  original 
contract  between  him  and  the 


cofnmissioiiers'for.the  redemp- 
tion of  the  land-tax. 

By42G.3.  die.  S.165.  it 
is  enacted,  that  a  copy  of  the 
contract  with  the  commissioners 
-shall  be  legal  evidence,  and  it 
was  contended  that  if  a  copy 
was  evidence,  the  original  from 
which  the  copy  was  taken  could 
not  possi bly  be  rejected . 

But  Lord    EX.I.EK BOROUGH 

rciused  to  admit  the  original, 
saying,  that  upon  the  general 
principles  of  law  it  was  not  eyi- 
dcnce  for  the  purpose  for  which 
it  was  produced^  and  that  the 
statute  cited  must  be  confined 
to  copies  of  the  contract^  which 
alone  it  specified. 


IS09. 


Otffo»». 

WoODOATa* 


HoDGKiNso^  r.  MarsdekJ 


Friday* 
May  19. 


HTHIS  was  a  writ  of  hnjuiry  to  assess  damages  in  debt  <m 

undenS  &  9  W/  S.  c.  11 .  §  8.  To  a  declaration  ed'for  the  ^ 
in  the  tomnKMi  form  ia  debt  upon  bond,  the  defen-  JeZJTif  inr 
dant  demurred,  and  the  plamtifFobtained  judgment  «>«»««>'i«ni«««'' 


on  demurrer. 


Mt  out  in  the 

After  the  entry  of  judgment,  the  2*?***.^*^'* 
plaintiff  suggested  on  the  roll,  that  the  bond  men-  fating » writ  of 
tioned  in  the  declaration  was  subject  to  a  condi-  zT^w. 3. 
tionfor  the  paymentof  an  annuity,  and  assigned  proTeSl^the 
as  a  breach  that  five  quarters  of  this  annuity  were  ^^nthe  wg"" 
in  arrear.  ^      gcnionand 

produced  to  the 
^  .  J4fJ»  '^  that  on  i^hich  the  action  was  hrou^lit. 


Laives 
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iso9«  LmBa  for  the  plaintifF,  at  first  satisfied  himself 

with  putting  in  a  bond  which  appeared  to  have  such 
a  condition  as  that  mentioned  in  the  suggestion. 

FeakCy  contra^  insisted  that  it  was  requisite  to  go 
farther,  and  to  prove  that  the  bond  produced  was 
the  same  with  that  upon  which  the  judgment  was 
obtained ;  as  there  might  be  two  bonds  executed 
by  the  defendant  on  the  same  day>  and  in  the  same 
penal  sum,  with  perfectly  different  conditions.  *  If 
the  plaintiff  had  set  out  the  condition  in  the  decia* 
ration,  the  case  would  have  been  quite  differeat ; 
but  as  the  record  stood,  the  defendant  had  had  no 
opportunity  of  controverting  the  fact  that  the 
bond  on  which  judgment  was  suffered  wais  condi- 
tioned in  the  manner  alleged.  He  could  hot  plead 
to  the  suggestion ;  but  the  plaintiff  was  bound  to 

prove  the  facts  which  were  suggested. 

•  •  • 
Lord  Ellekborough  was  of  opinion,  that  thie 

production  of  a  bond  with  a  condition  according 

with  the  suggestion  w;a8  insufficien|;,  and  that  the 

plaintiff  ought  to  prove  that  the  bond  prpduced 

was  the  same  with  that  on'  winch  the  action  had 

been  brought,  of  which  profert  had  been  made  in 

the  declaration,  and  on  which  the  judgment  had 

been  obtained. 

* 

This  evidence  was  given  by  the  plain tifTs  attor- 
ney, and  a  verdict  passed  for  the  arrears  of  the 
annuity. 

Lowes  for  the  plaintiff. 

Peake  for  the  defendant.  • 

[Attomirt,  Vewct  and  Srttrfe.] 
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Rogers  v.  Kbllt.  S^^^ 

May  fOu 

^J^HIS  wasan.action  fornion^  h^  wdr/eceivfd,  ^•'"^•jj"^ 

to  recover  thA  sum  of  130/,  under  the  following  hJ^^iot  J^ 

circumstances:  ^-      M^td^ten- 

cei't  clerk,  by 

Tlie  plaiirtifT  having  indorsed  a  bill  drawn  by  thu  imJ^  to 
oB#  I..  C.  ibr  ISO/,  payable  at  Mesms.  Amtins  &  Co.  right  to  it  "^ 
and  finding  that  it  would  not  be  honoured  by  the  ^J^t*^: 
acceptor,  paid  in  this  sum  of  money  to  the  bankers  ^"  bj? 
for  the  purpose  of  retiring  it.    The  defendant  held  nwwitbMk. 
another  bill  of  excharigeTor  Hie  same  sum,  accepted 
by  the  same  person,  due  the  same  day,  and  payable 
at  the  ssm^  pMp^v  The  l^tb^r  bi)l  being  .presented 
for  payment  first,  and  no  funds  being  provided  to 
ptty  i^   the  Jbanket s*  clerki  by  mistake,  gave  the 
ddfondant  the  190/.  paid  in  by  the  plamtiiFto  satisfy 
ibt  biir  to'which  he  bad  put  his  name. 

'  *        ■  •  ,  . 

Garrow  for  the  plaintiff  contended,  that  as  the 
money  had  been  paid  in  for  a  specific  purpose,  and 
as  the  very  money  paid  in  had  been  given  by  mis- 
take to  the  defendant,  it  Was  to  be  considered  as 
edlMnarked,  and  might  be  feUowed  by  the  person  to 
whom  it  really  belonged. 

Loni  ELLBNBOfiouGH.     There  is  no  privity  be- 
tween the  parties  to  this  suit  The  plaintrfF's  elaim 
is  on  die  bankers,  and  they  must  seek  their  remedy 
.  against  the  defendai;it  the  best  way  they  can.  The . 

plaintiff'^ 
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plaintifTs  money  must  still  be  considered  as  in  the* 
hands  of  the  bankers.     His  account  with  them  is* 

the  same  as  if  this  mistake  had  not  beencomnutted^ 

/  ... 

Plaintiff  nonsuited*  % 

Garraw  and  Puller  for  the  plaintiff; 
Park  for  the  defendant. 

■^  III         ■  I  I     ii  II 

Vide  Anonymoui,  1  Salk.  2S9.  Robson  v.  Eaton»  1  T.  R.  62.   ' 


|gj*g['  St£inhan  and  others  v.  Magnus. 

■  .  ,  4/ 

or»"^1Sttf'  npHlS  was  an  action  by  the  payees,  against  the 
•nagiceiM^  drawcr  of  two  biU$  of  exchange,  dated  10th 

ttLieried.to  Octobcr  1804,  the  one  for  400/.  and  the  other  for 
^t^^  376/.  4#.  Irf-  payable  respectively  at  6  months  after 

of  tbe  whole; 

irSS^"^  The  defence  M'as,  thfit  the  plaintiffs  along  with 
l^S!Silt^Sl^  the  ptbfr  creditors  of  the  defendant,  had  sigpedan 
ingioLper     agreement  not  under.seal^  of  which  the  following 

veoifca  by  the  is  a  copy  ; 

aooeptiuicefl  of 
o  thiid  petiOii 

«t5  MKi  9  "  We  the  undersigned  being  respectively  credit- 

"*"  ^tioii  b   f '  ors  of  Moses  Magnus,  of  Great  Somerset  S  treet, 


{Jfhe*^'   "  WhitechapjeT,  in  the  coimty  of  Middlesex,  do 

mentF—Aae-  ... 

ditor  who  haa  ligned  the  mgf^emcjit  «nd  focelred  the  «pnpoiitio«,  caiiMt  oftfiiMrda  bnag  m 

action  for  the  league  uf  his  debt.  • 

"  .  .  "hereby- 
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•^hereby  agree  for  ourselves  respectively,  to  take      W09. 

•*  and  atccrpt  SO//  per  cent  in  full  payment  and  ^^!^^JJ^J^ 

"•satisfaction  of  our  several  and  respective  debts         v. 

"  due  at  the  date  hereof,  and  upon  payment  of  the    Maohcs. 

•*  said  fiO/.  per  cent  we  hereby  release  and  for  ever 

**  discharge  the  said  Moses  Magnus,  his  heirs,  exe- 

"  cutors,  and  administrators,  and  every  of  them  for 

'^  ever,  as  to  the  remaining  80/.  percent ;  and  it  is 

"  hereby  agreed  to  receive  the  said  20/.  per  cent  in 

<<  manner  following;  tliatis  to  say,   10/.  per  cent 

•*  upon  or  within  one  month  after  the  execution  of 

"  these  presents^  51.  per  cent,  secured  by  the  accept-^ 

"  once  of  Mr.  Garknd,  ofBunhill  Row,  payable  in 

^^fioe  months^  and  the  remaimng*Sl.  per  cent,  on  the 

**  like  acceptance  payable  in  nine  months.    Dated  this 

''  nth  day  ofNovev^er  1806.'' 

-r  K  '       Signed,  &c. 

The  defendant's  counsel  offered  to  prove  in  ad- 
ditibn  .16  this,  that  the  plaintiffs  were  paid  the 
com^sition  of  SO/,  per  cent  pursuant  to  the  terms 
of  the  agreement ;  that  they  were  active  in  pro- 
curing other  creditors  to  sign  it ;  and  that  the  de- 
fendant had  been  put  to  considerable  ex  pence  in 
consequeoQC  of  this  agrjsement 

P^rk  for  the  plaintiffs,  insisted  that  these  facts 
fufhbhed  no  defence  at  la^  to  the  present  action, 
and  relied  upon  the  authority  of  i^VcA  v.  iSu//off,  . 
5  East  230,  in  which  it  was  held,  that  the  accept* 
anoe  of  a  less,  cannot  be  a  satisfaction  in  law  of  a . 
greater  sum  then  due. .  If  payment  of  a  sum  short . 
of  the  debt  did  not  operate  as  satisfaction,  no 
more  conM  a  security  for  such  a  suto*  by  w;homso-  .    ^  ./ 
ever  it  might  b?  given.  Lord 
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1809,  Lord   Ellen  BOROUGH  vrz&  mclined  to  think^ 

^-^■'^^''  that  this  case  was  rakd  by  Fiteh  v.  Sutton,  and  the 

Magvus.  gy^  jj^  Trinity  Term  following,  the  case  was  fully 
argued  in  shewing  cause  against  a  rule  for  setting 
aside  die  verdict,  and  granting  a  new  trial.  And 
the  Judges  were  all  clearly  of  opinion,  that  the 
facts  offered  to  be  proved  on  the  part  of  the  defen- 
dant, umoiinted  to  a  good  defence  at  law  to  the 
action.  They  thought  that  this  case  was  distiur 
guishable  from  Fitch  v,  Sutton^  as  it  did  not  appear 
there  that  third  persons  were  concerned;  and  that 
the  fraud  here  practised  upon  the  other  parties  to 
.the  agreement,  brought  the  case  within  the  princi- 
ple of  Cockshott  V.  Bennett,  2  T.  R.  763.  If  it  had 
not  been  for  this  agreement,  it  might  have  been 
impossible  for  the  plaintiffs  to  recover  so  much  as 
20/.  per  cent,  upon  the  amount  of  their  debt,  and 
the  security  they  obtained  fromOarland  was  a 
valuable  consideration  for  their  releasing  the  resi- 
due. But  it  would  be  a  fraud  upon  Garland,  if 
the  defendant  could  still  be  sued,  in  breach  of  the 
agreement,  forthefullamount  of  bis  debts. 

Lord  £LL£NBoaouGH  observed,  that  if  the  facts 
of  the  case  had  btca  particularly  presented  to  his 
mind  at  the  trial,  he  ahould  certainly  have  held 
that  upon  their  being  proved  the  plaintiffs  ought 
to  have  been  nonsuited. 

Rule  absolute. 

Park  and  Marryat  for  the  plaintiffs. 

/  Garroto  and  Cotnyn  for  the  «defbndatf t; 

{Atloniie9»  lf(0Ml«Bd/wresJ 


EASTElt  T£RM«  49  GEORGE  III. 


Coward  v.  Maberlet.  ^w^u^ 

J)EBT  on  5  Eliz.  c.  4.  §  31.  for  setting  up  and  tJSt,^^ 

exercising  the  trade  of  a  blacksmith,  without  ^^IS^ 
having  served  an  apprenticeship  thereto  of  seven  foreserdiiiiga 

years*  liiTing  wnred 

«a  tpprentaod* 

The  witnesses  stated^  that  the  defendant  is  aii  nmiv  »e^ 
eminent  coachmaker  in  this  town ;  that  by  work-  bldd^DtaSptl 
men  immediately  employed  by  himself,  he  does  all  Je^b^?^ 
the  various  sorts  of  work  required  for  the  con-  "{J^/^^!J 
struction  of  coaches;  that  besides  painters,  car-  mkemay 
petaters,  Sec.  he  constantly  keeps  in  his  service  ten  joameynen 
or  twelve  journeymen  blacksmiths;    that  tho^e  hu^i^tT 
employed  during  the  period  mentioned  in  the  de-  JUJ^^™* 
claration  had  served '  (although  he  had  not)  an  ^^^^f^ 
apprenticeship  of  seven  years  to  the  business  of  a  notsemdMi 
blacksmith ;  abd  that  he  did  not  exercise  that  busi-  o^th^'trSl  £ 
'  ness  on  any  occasion  by  itself,  but  only  incidentally,  l^of»^' 


in  as  far  as  it  was  connected  with  coach-making, —  iJid^SSIl^ 
There  were  no  counsel  for  the  defendant;  but —      mcnaiwytw. 

Lord  ELL£NBOK)oifoH  said,  he  was  quite  clear  this 
case  was  oot  within  the  statute,  and  that  any  man 
might  lawfully  carry  on  particular  branches  of  a 
general  business  by  such  as  had  served  an  appren- 
ticeship to  those  particular  branchesT>f  the  business 
in  which  they  were  employed. 

Garram  and  3^rryat  fer  thef>htt«tiir,  contended, 
thikt  this  section  of  the  statute  created  two  dis- 
tinct 
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1809*      tinct  offences,  viz.  exercising  any  trade  without 
^^"^^^f^hD    ^\^^^^S  served  an  apprenticeship,  and  setting  others 
V.        to  work  who  had  not.    If  the  defendant's  joumey- 
BIabsrlet  jiien  smiths  were  of  the  description  stated,  he  had 
not  been  guilty  of  the  latter  oftence  ;   but  he  cer- 
tainly had  committed  the  former,  by  himself  exer- 
cising the  trade  of  a  master  blacksmith.    A  man 
might  carry  on  several  trjtdcs  at  the  same  time ; 
but  by  multiplied  breaches  of  the  statute  he  was 
not  to  save  himself  from  its  penalties. 

L6rd  Ellekborougu.  The  defendant  has  not 
been  proved  to  have  set  up  or  to  have  exercised  the 
trade  of  a  blacksmith.  Blacksmith's  work  may  be 
required  in  building  a  bridge ;  but  the  builder  who 
employs  a  journeyman  properly  qualified  to  do  that 

'  work,  is  not  himself  to  be  considered  as  carrying  on 
the  trade  of  a  blacksmith.  The  statute  applied  only 
to  those  wha  substantively  set  up  and  exercise  a 
trade  without  having  served  an  apprenticeship. 
Tlie  smith's  work  done  by  the  defendant  is  only 
incidental' to  his  general  business  of  a  coachmaker, 

.  and  he  might  as  well  be  prosecuted  as  a  carpenter, 
a  painter,  or  a  wheelwright.  I  suppose  he  had  bfeen 
advised  that  the  law  being  so  clearly  in  liis  favour, 
it  was  not  worth  his  while  to  \vaste  his  money  in 
feeing  counsel  to  defend  him. 

Verdict  for  the  defendant. 

Garrow  afterwards  stated,  that  the  same  doctrine 
had  been  laid  down  by  Mr.  Justice  Lawrence  in  an 

action 
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action  against  a  master  carpenter  for  carrying  on      1809« 
the  business  of  a  sawyer.  ^"c^"^^^^*^ 

[Attomief,  Mattkewt  and  Seymour. 1  ^^      ^' 


Vide  Reynard  V.  Chase,  1  Burr.  2. — Beach  r.  Turner,  4  Burr. 
2449-— French  v.  Adams,  2  Wils.  l68.— Beale  v.  Gealc,  aUtj  1» 


Blogg  and  others,  Assignees  of  Harris,  a  Bank- 
rupt, V.  Phillips  and  another,  late  Sheriff  of 
Middlesex. 

'J'RO VER  for  jewellery. 

The  goods  in  queation  were  taken  in  execution 
by  the  defendants  on  the  7th  of  July  last,  and  it 
was  proved  that  the  bankrupt  bad  committed  an 
act  of  bankruptcy  in  the  May  preceding,  but  that 
the  commission  was  not  sued  out  against  him  till 
the  1st  of  October  following.  The  goods  were  sold 
on  the  20th  July,  and  on  the  SOth  of  the  same 
month,  the  money  was  paid  over  to  the  person  at 
whose  suit  they  were  taken  iu  execution. 

Park  for  the  defendants  contended,  that  this  case 
was  within  Sir  S.  Romilly'sact,  46  Geo.  3.  c.  135. 
§  1.  whereby  it  is  enacted,  that  "  ^\l  payments  by 
and  to,  and  all  contracts,  and  othQr  dealings  and 
transactianSj  by  and  with  any  bankrupt,  bojidjide 
made  or  entered  into   more  tlian  two  calendar 

Vol.  II.  K  months 


WednesdiTi 
M>yf4. 


If  tb«  goodj  of 
m  trader  are 
taken  in  execu- 
tion after  aa 
actof  bank- 
raptcy,  and  tbe 
money  arising 
from  the  tale 
paia  over  by 
tbe  aberiffy  two 
months  before 
a  comminion  is 
sued  'out,  tbe 
bankniptcy  wiU 
overreach  tbe 
execntion,  not- 
withstanding 
46a.d.c.ld5. 
which  protects 
all  boo&  fide 
paymeiitt  and 
trantaetum*  by 
or  with  the 
baukmpt  mora 
than  two  calen- 
dar montlis  be- 
fore {he  date  of 
the  cpmnwition. 
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i«09.  months  before  the  date  of  the  commission,  shall, 
notwithstanding  any  prior  act  of  bankruptcy  com- 
mitted by  such  bankjiipt,  be  good  and  effectual  to 
all  intents  and  purposes  whatsoever,  in  like  man- 
ner as  if  no  such  prior  act  of  bankruptcy  had  been 
committed.**  Now  this  might  be  considered  as  a 
payment  by  the  bankrupt  of  the  sum  recovered  by 
the  judgiiient,  and  at  any  rate,  it  was  a  bon&Jide 
transaction  with  the  bankrupt 

Lord  £ll£I7BOROugh.  There  is  no  pretence  for 
calling  this  z.  payment  by  the  bankrupt^  and  the 
meaning  of  the  word  transactions  mu&t  be  deter- 
mined by  the  words  used  along  with  it,  viz.  "  con- 
tracts and  other  dealings."  The  transactions  pro- 
tected by  this  clause  of  the  statute  are  evidentjy 
transactions  between  the  parties  in  the  ordinary 
course  of  business,  not  transactions  carried  on 
through  the  medium  of  legal  prdcess. 

The  plaintiffs  had  a  verdict  for  the  produce  of 
the  goods,  making  a  deduction  for  the  expences  of 
the  sale,  but  not  for  the  sheriflF's  poundage. 

Garrofw  arid  Lowes  for  the  plaintiffs^ 

Park  and  Marryat  for  the  defendants. 

[Attomici,  HoUoi»ag  aod  Anttft.] 

^  II    ■         I  11   I    I 

Sut  sec  49  C.  3.  c.  cxxi.  s.  8« 
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isbp. 
Rex  v.  Jones.  K^^^y^^t^ 

Fnday, 

—^^  lif  av  <M5 

TTHIS  was  an  indictment  ag^ainst  the  defendant  onthdruiof 
for  frauds  committed  by  him  in  his  office  of  ^  ^^^^^ 
Commissary  General  in  the  West  Indies.     In  the  •gwnsttnageut 
course  of  the  trial  some  points  arose  worthy  of  nnSMhe  con-  , 
being  noticed.  Tw^r^!*aiet- 

,  rf»      -I  «  •  ter  of  instruc- 

The  defendant  m  the  warrant  for  his  appoint*  tkmtactdrcssed 
ment  under  the  King's  sign  manual,  is  directed  to  dantby  tbe' 
obey  all  orders  issued  to  him  by  the  Lords  Commis-  ^^u^.'mt^ 
sioners  of  the  Treasury.  On  the  partoftheCro^vn  ^^^^t^t 
there  was  offered  in  evidence  a  letter  addressed  to  pTwragth© 

oominission  by 

him,  containing  certain  instructions  he  was  accused  wbich  thcjr 
of  disregarding:  this  letter,  signed  by  Mr.  Pitt  and  "^^^^^^^ 
two  more  of  the  then  Lords  of  the  Treasury,  he 
had  received  in  the  West  Indies,  and  it  was  now 
produced  by  his  solicitor  under  a  notice  to  produce 
all  letters,  &c. 

The  defendant's  counsel  contended,  that  before 
this  letter  could  be  read  in  evidence,  it  was  neces-  • 
sary  to  prove,  that  Mr.  Pitt  and  the  two  others  who 
signed  it,  were  Ix>rds  Commissioners  of  the  Trea- 
sury, and  had  authority  to  write  it,  by  producing  the 
commission  by  which  they  were  appointed.  But , 

Lord  Ellenborough  held,  that  this  was  Unne- 
cessary, and  the  letter  was  admitted  on  proof  of  the 
hand-writing  of  the  three  persons  who  had  signed 
it  as  Lords  Commissioners  of  the  Treasury. 

At  one  stage  it  was  a  material  question,  whether  Th««ia  no 
on  the  part  of  the  Crown  they  could  avail  them-  «*>j««"on  of 

*^  •^  any  sort  to  try- 

ing a  HMD,  upou  one  iodictmcDt,  for  leveral  distinct  miidemeanQurs  of  the  same  nature* 

K  2  selves 
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I809w  selves  of  two  counts  of  the  indictment,  so  as  to 
give  evidenqe  of  part  of  the  sums  which  the  de- 
fendant had  illegally  obtained,  under  one  county 
and  of  the  residue,  under  another. 

Tlie  defendant's  counsel  urged  that  this  could 
not  be  done,  -  as  it  would  be  trying  a  man  for  two 
offences  on  the  same  indictment. 

Lord  Ellenborouoh; — In  point  of  law,  there  is 
«  no  objection  to  a  man  being  tried  on  one  indictment 
for  several  offences  of  the  same  sort.  It  is  usual  in 
felonies  for  the  judge,  in  his  discretion,  to  call  upon 
thccounsel  for  the  prosecution  to  select  one  felony, 
and  to  confine  themselves  to  that ;  but  this  practice 
has  never  been  extended  to  misdemeanours.  It  is 
the  daily  usage  to  receive  evidence  of  several  libek 
and  of  several  assaults  upon  the  ^me  indictment ; 
and  hete  I  see  not  the  slightest  objection  to  evi- 
dence of  various  acts  of  fraud  committed  by  th^ 
defendant  in  his  office  of  commissary  general, 
•  though  ranged  under  different  counts  as  distinct 
and  substantive  misdemeanours,  (a) 

dictojforir  ^^^  defendant's  counsel  afterwards  contended 
mudemcfluour  that  the  casc  ou  the  part  of  the  crown  rested 

ora  felony,  .      ,  i  •  i  /*  ,.  « 

may  be  legally  entirely  ou  tlic  cvidencc  of  an  accomplice ;  that 
thcunconlibl^'  tliis  witncss  was  not  confirmed,  and  that  therefore 
oTlnl^m""*  the  defendant  could  not  be  legally  convicted. 

Lord  Ellen  BOROUGH.  No  one  can  seriously 
doubt  that  a  conviction  is  legal,  though  it  proceed 
upon  the  evidence  of  ah  accomplice  only.    Judges 

(a)  Fidh  Rex  v.  Kingston,  8  East,  41. 

iiai 


pljcc. 
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in  their  discretion  will  advise  a  jury  not  to  believe  1809. 
an  accomplice^  unless  he  is  confirmed,  or  only  in 
as  far  as  he  is  confirmed ;  but  if  he  is  believed,  his 
testimony  is  unquestionably  sutBcieut  to  establish 
the  iacts  which  he  deposes.  It  is  allowed,  that  he  is 
a  competent  witness ;  and  the  consequence  is  inevi-* 
table,  that  if  credit  is  given  to  liis  evidence,  it 
requires  no  confiimation  from  another  witness* 
Within  a  few  years,  a  case  was  referred  to  the  19 
Judges,  where  four  men  were  convicted  of  a  bur- 
glary upon  the  evidence  of  an  accomplice,  who 
received  no  confirmation  concerning  any  of  the 
facts  which  proved  the  criminality  of  one  of 
the  prisoners ;  but  the  Judges  were  unanimously 
of  opinion,  that  the  conviction  as  to  all  the  four 
was  legal,  and  upon  that  opinion  they  all  suffered 
the  sentence  of  the  law.  {b)  Strange  notions  upon 
this  subject  hi^ve  lately  got  abroad ;  and  I  tUought 
ft  necessary  to  say  so  inuch  for  the  purpose  of  cor- 
recting them.  In  the;  csise  before  the  court,  the 
witness  alluded  to  cannot  be  considered  an  accom^ 
plice ;  and  if  he  were,  he  is  amply  confirmed. 

The  defendant  was  found  guilty. 

The  Jttornejf  General^    Garrofw,  4kbott^   and 
Michariban^  for  the  Crown, 

Dallasj  Parkj  Toppings  and  Marrynt^  fbr  the  de^ 
fendant,  ' 

[Attonueii  Liu^fiM  w\  Domett  4-  Co.J 


(6)  Atwoods  Case,  2  Leach,  Oro.Cas.  5^1.    Durham's  Case^ 
ib.  538.  occ, 
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M^yt/.'  Rex  v.  L££F£,  Gent,  one,  &c. 


MirtSSufaT  TTHIS  was  an  indictment  for  perjury  before  a 
Si"to  Ktl^V  select  committee  of  'the  House  of  Commons, 
*he?iISto^  appointed  under  the  Graiville  Act^  to  try  the  merits 
tmd  effect  of  of  a  petition  Complaining  of  an  undue  election  and 
darn  swore  retum  of  members  to  serve  in  parliament  for  the 
i^^SSi"t  borough  of  New  Malton,  in  the  county  of  York. 

is  aeoeiMi^f  in 

wSSTto^pniv",      The  counsel  for  the  prosecution  having  failed 

'^^^      upon  the  fiist  count  of  the  indictment,  resorted  to 

the  whole  of**  *^^  second ;.  and  as  a  point  of  great  nicety  and  im- 

that  which  u     portauce  aroseupon  this,  it  must  necessarily  be  set 

thus  set  oat  as     *  i  i      ^     i 

his  evidence,     out  pretty  ntuch  at  length. 

oltUoughtliB  r  ^  o 

countcontains  .in  ,  .  i    , 

several  di»diict  After  statuig  that  thc  select  committee  \vas  duly 
sMgninen  o  ^^^y^^^^  ^jjj  ^^^  j-^  cletcfmiue  thc  meiits  of  the 
petition,  and  that  thc  defendant  appealed  as  a  wit- 
ness, and  was  sworn  before  the  comunttee,  who  had 
competent  power  to  administer  an  oath  to  him  in 
that  behalf—the  second  count  proceeded  as  fol- 
lows :  "  And  thc  said  Edward  Lecfe  being  so  sworn 
as  aforesaid,  it  then  and  there  became  and  was  a 
puitciial  question^  touching  the  merits  of  the  said 
petition,  whether  the  said  Lord  Ilcadlcy  [one  of 
thc  membfers  r^turnpd]  before  thc  close  of  the  said 
election,  had  made  any  agreement  to  pay  certain 
expenccs  of  the  said  Isaac  Leathara,  one  of  the 
cp.ndidates  at  the  said  election,  including  the 
<?xpeuces  incuritd  at  different  imis  in  the  said 
borough  where  the  friends  of  the  said  Isaac  Lca- 
tRfim  had  diijed,  in  consideration  of  thc  said  Isaac 

Leatham 
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Leatham  decIiniDg  to  be  a  candidate  at  the  said      1809. 
election,  and  ofthe  voters  ofthc  said  Isaac  Leatliam 
then  unpolled  being  apj)Hed  to  for  the  purpose  of 
voting  for  the  said  Lord  Headley  at  tlic  said  elec- 
tion ;  and  also,  wliether  the  said  Edward  Leefc  had 
communicated  to  certain  persons,  being  the  com- 
mittee of  tlie  said  Isaac  Leatham  at  the  said  elec- 
tion, that  the  said  Lord  Headley  had  made  such 
agreement;  and  also,  whether  the  said  committee 
of  the  said  Isaac  Leatham  at  the  said  election  had 
dispersed  to  make  known  such  agreement,  and  to 
carry  the  same  into  effect ;  and  also,  Avhether  the 
said  Edward  Leefe  had  told  the  said  Isaac  Lea'tham 
that  the  said  Lord  Headley  had  given  his  assurance 
to'  the  said  Edward  Leefe,  that  the  said  expenccs 
should  be  secured :   Whereupon  the  said  Edward 
Leefe  not  having  the  fear  of  God  before  his  eyes, 
&c.  on  the  said,-  &c.  on  his  oath  aforesaid,  falsely, 
&c.  did  say,  depose,  swear,  and  give  in  evidence 
upon  his  oath  aforesaid,   to  the  said  committee, 
touching  the  said  material  question^  and  the  merits 
of  the  said  petition,  in  substance  and  effect  as  fol- 
lows ;  that  is  to  say,  that  he  the  said  Edward  Leefe, 
by  the  directions  of  the  said  Isaac  Leatham,  waited 
upon  the  said  Lord  Headley  at  the  King's  Head 
in  the  borough  of  New  Malton,  on  the  second  day 
of  the  said  election,  and  before  the  close  thereof) 
and  proposed  to  the  said  Lord  Headley,  that  the 
said  I^aac  Leatham  would  decline,  upon  the  ex- 
penccs being  paid  him,  including  previous  expenccs 
of  the  day  before ;  and  that  the  sa^kl  Lord  Headley 
then  and  there  agreed  that  the  said  c'xpcnces  should 
be  paid,  including  the  expenccs  that  had  hecu 

K  4  iiiciirrcii 
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1809.  incurred  at  different  inns  in  the  town  where  the 
s^d  Isaac  I^atham's  friends  had  dined ;  and  that 
the  said  Isaac  L^eatham's  voters  (meaning  such  as 
were  thfsn  unpolled)  .were  to  be  applied  to  in  conse- 
quence of  that  aitangenient  (meaning  inconse- 
quence of  the  said  Isaac  Leatham's  declining  upon 
such  ^xpences. being  agreed  to  be  paid  to  him  as 
aforesaid),  for  the  purpose  of  voting  for  the  said 
Jx)rd  Headley ;  and  that  he  th^  said  Edward  Leefe 
enumerated  the  expences,  and  told  the  said  Lord 
Headley  that  the  expences  so  to  be  paid,  must  in* 
elude  the  expences  of  the  different  inns  in  the  town 
of  New  Malton  aforesaid ;  and  that  he  the  said 
fdward  Leefe,  upon  his  return  to  the  committee  of 
the  said  Isaac  Leatham  at  the  said  election,  com- 
piunicated  to  them  what  had  so  passed  between  the 
said  Lord.  Headley  and  him,  (meaning  that  he  th6 
said  Edwaid  Leefe  communicated  to  the  said  com- 
mittee, that  suchagreement  had  been  made  as  last 
aforesaid),  and  that  the  said  committee  of  the  said 
Jsaac  Leatham  dispersed  to  make  known  the  said 
9greement,  and  to  carry  it  into  effect ;  and  that  he 
the  said  Isaac  Leatham  asked  the  said  Ed wat-d  Leefe 
if  the  expences  were  secured  ;  and  that  he  the  said 
Edward  Leefe  told  the  said  Isaac  Leatham  that  his 
Lordship,  (meaning  the  said  Lord  Ileadky)  had 
given  his  assurance  that  it  should  be  so :  Whereas,  in 
truth  and  in  fact,  the  said  Lord  Headley  did  not 
make  any  such  agreement  with  the  said  Edward 
Leefe  as  aforesaid;  and  whereas,  in  truth  and  in 
fact,  the  said  Edward  Lecfetlid  not  enumerate  the 
expences,  nor  tell  the  said  Lord  Headley  that  the 
expences  so. to  be  paid  must  include  the  expences- 

of 
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of  the  difFerentinnsin  the  said  town ;  and  whereas, . 
in  truth  and  in  fact,  tlie  said  Edward  Leefe  did  not 
communieate  to  the  said  committee  of  thesaid  Isaac 
Leatham,  that  such  agreement  had  been  made  as 
last  aforesaid ;  and  whereas,  in  truth  and  in  fact, 
the  said  committee  of  the  said  Isaac  Leatham^id 
not  disperse  to  make  known  any  such  agreement, 
or  to  carry  any  such  agi^eement  into  effect;  aind 
whereas,  in  truth  and  in  fact,  the  said  Edward  Leefe 
did  not  tell  the  said  Isaac  Leatham  that  his  Lordship 
had  given  his  assurance  that  it  should  be  sOj  or  that 
the  said  expences  should  be  secured :  And  so,  &c. 

A  short  hand  writer  being  called,  stated  the  evi- 
dence which  the  defendant  had  given  before  the 
committee,  and  which  agreed  exactly  with  tliat 
set  out  in  the  second  count  of  the  indictment,  ex* 
cept  in  the  concluding  sentence.  The  indictment 
states  that  to  have  been,  ^*  that  his  Lordship  had 
given  his  assurance  that  it  should  he  soJ*  The  short 
hand  writer  swore,  that  all  he  found  upon  his  note 
in  answer  to  the  question  upon  this  subject  was^ 
^<  that  Ym  Lordship  had  given  \i\%  assurance.'' 

The  Attorney  General  for  the  defendant,  insisted, 
that  as  these  representations  of  the  defendant's  evi* 
dence  before  the  committee,,  were  in  substance  and 
effect  materially  different,  the  defendant  was  enti* 
tied  to  an  acquittal 

Scarlett  and  /,  IFilUamSj  of  counsel  for  the  pro* 
secution,  allowed  that  they  could  not  proceed  upon 
the  lajstass%nment  of  perjury ;  but  contended,  that 
the  words  as  to  the  others  were  substantiated,  and 

as 
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1809.  ^s  these  were  upon  questions  material  to  the  merits 
o£-the  petition,  the  second  count  of  the  indictment 
:was  sustained,  and  the  defendant  ought  to  be  found 
guilty.  It  was  averrecFthat  the  defendant  deposed 
before  the  committee,  "  touching  the  said  material 
qmriionsj  and  the  merits  of  the  said  petition  inmb- 
sttmce  and  effect  as  follows  :"  ^^his  must  be  taken 
to  mean,  that  he  deposed  to  each  of  these  questions 
the  answer  connected  with  it.  Reddendo  singula 
mnguliSy  the  defendant  Avas  charged  with  swearing 
separately  in  answer  to  all  the  questions  that  were 
mentioned.  Therefore,  if  he  was  proved  to  have 
falsely  and  corruptly  sworn  in  substance  and  to  the 
effect  as  set  out  in  the  indictment  to  any  of  these 
questions,  it  was  quite  sufficient.  Otherwise,  it 
would  b<!  nearly  impossible  to  convict  any  man  of 
perjury,  and  the  more  numerous  the  instances  in 
which  he  perjured  himself  on  any  occasion,  the 
greater  would  be  his  chance  to  escape. 

Lord  EtLENBOROudH.  Suppose  you  had  under* 
taken  tc^  set  out  the  tenor  of  what  the  defendant 
swore,  and  it  should  appear  by  the  evidencfc  that  he  , 
had  not  sworn  a  material  part  of  that  which  was 
get  out,  would  not  this  have  been  fatal  ?  Having 
taken  upon  you  to  state  the  substafwe  and  effect  of 
,  what  he  sMore,  you  are  not  bound  down  to  precise 
words;  but  must  you  not  prove  that  he  swore  in 
substance  and  effect  the  whole  that  you  have 
stated  ?  You  aver  that  part  of  the  defendant's  evi- 
dence concerning  the  assurance  given  by  Lord 
Ileadlcy  to  be  material,  and  you  have  not  proved 
that  he  s>^K)re  to  any  such  assurance.  Did  you  ever 

know 
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Iffiow  the  rxxie  of  reddendo  singula  singulU  d,^Tp\ied  1809. 
to  a  misrecital  ?  Is  there  any  authority  to  shew, 
that  under  secundum  substantiam  you  are  not  bound 
to  prove  the  substance  of  what  you  state,  as  under 
secundum  tcnorem,  you  are  bound  to  prove  the  tenor. 
To  hold  btherwise  w^ould  be  to  introduce  a  most 
dangerous  latitude  into  criminal  proceedings.  I  am 
decidedly  of  opinion  that  you  have  failed  in  the 
proof  of  a  substantial  allegation.  It  is  essential  to 
the  security  of  innocence,  that  words  set  out  in  tlic 
record,  should  be  either  literally  or  substantially 
proved.  A  person  giving  his  assurance  geneiully, 
and  giving  his  assurance  for  the  peiformance  of  a 
particular  stipulation,  are  allowed  to  be  entirely 
di^erent.  If  a  man  swears  falsely  to  several  mate- 
rial question^,  these  may  be  included  in  distinct 
counts.  There  are  facilities  enough  for  convicting 
and  punishing  the  guilty  without  infringing  any 
of  the  rules  of  law.  In  the  absence  of  .authorities 
in  support  of  the  doctrine  contended  for,  I  will 
not  originate  one,  and  place  this  defi^ndant  in  a 
state  of  peril  in  which  no  person  charged  with  the 
aame  crime  ever  stood  before,  (a) 

Anotlier  count  of  the  indictment  stated,  "that  meSuorJIL" 
heretofore  to  wit,  on  the  1 1th  day  of  May,  in  the  i^[4t^'^;;r,*ii. 
47th  year,  &c.  at  the  borough  of  New  Malton,  in  iJ'cmumS 

was  avexredf  that  ap  election  was  had  for  a  borough  "  fry  vtrftie  efa  certain  prtcrpt  of  the  Mf^h 
fkeriff<ftke  county  by  him  duly  Uiutd  to  the  bailiff  of  the  taid  borough  of  N,  JH."  Held,  that  this 
was  not  a  description  of  the  precept,  and  that  although  the  boroagh  was  therein  differently  deno^ 
IDtiiated,  ttie  variauce'waa  immaterial. 


'  (a)  I  find  no  decision  or  die-  general  principles  upon  this  sub- 
turn  in  the  books  as  (o  the  evi-  ject,  Vide  2  Huwk.  P.C.  c.  46. 
dence  of  the  words  sworn  which  s.  34,  35,  36,    Compagnon  v. 
IS  neci'ssary  to  support  an  in*  Martin,  2  JJi,  Rep.  790. 
dictmcDt  for  perjury.     For  the  the 
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1809.  the  county  of  York,  an  election  of  two  burgesses 
of  the  said  borough,  to  serve  as  burgesses  for  the 
same  at  a  certain  parliament  of  our  said  Lord  the 
King,  to  be  holden  at  Westminster  on  the  SSd  day 
of  June  then  next  ensuing,  was  duly  had  and  held^ 
by  virtue  of  a  certain  precept  of  the  high  sheriff  of  the 
county  aforesaid  by  htm  duly  issued  to  the  bailiff  of 
the  said  borough  of  New  Malton,  according  to  the 
exigency  of  a  certain  writ  of  our  said  Lord  the 
King  under  his  great  seal  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  before  then  duly 
issued  and  directed  to  the  «aid  sheriiF;  and  that 
afterwards,  by  virtue  of  the  said  precept  and  writ, 
on  the  ISth  day  of  May,  in  the  said  47th  year,  &c. 
the  honourable  Robert  Lawrence  Dundas,  and  the 
right  honourable  Charles  Winn  AUanson,  Lord 
Headley,  were  returned  to  serve  as  burgesses^ar  the 
said  borough  of  New  Malton^  at  the  said  parliament 
then  holdeii  at  Westminster  aforesaid* 

Tlie  precept  of  the  sheriff  being  produced,  ap^, 
peared  tobe  directed, "  To  the  bailiff  of  the  borough 
of  Alalton.*'  / 

The  Attorney  General  objected  that  this  was  a 
variance,  as  the  indictment  averred  that  the  pre- 
cept was  issued  to  the  bailiff  of  the  borough  of 
New  Malton^  which  must  be  takeq  to  be  different 
from  the  borough  ofM^totu 

Lord  Ellen  BOROUGH,  Tliis  is  not  matter  of  de^ 

scription.  If  the  precept  was  actually  issued  to  the  > 

bailiff  of  the  borough  of  New  Mai  ton,  it  is  sufBcient^ 

whatever  may  be  the  tenor  of  the  direction. 

The 
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The  return  made  to  the  Crown  Office  statcdt      1809. 

that  thi  honourable  R.  L.  Dundas  and  lord  Head*  ^'^y'^ 

„       .  Rex 

ley  were  elected  and  returned  as  burgesses  for  the         r. 

borough  oiMalton.  „  ^5*.!!1.* 

^  Bat  the  iiltliceo 

The  Attorney  General  contended,  that  tlie  allega-  ft«te<}  tii«t 
tion  in  the  indictment  must  mean  that  these  indi-  j>.^*i!rturn« 
viduals  were  returned  by  the  indenture,  the  only  b^i^sSJfaT 
way  in  which  the  returp  could  be  made ;  which  roUh^t*^if.t 
indenture  proved  that  they  had  been  returned  for  uimwi.coimi- 
Malton,  not  for  New  Malton.   Thus  an  averment,  scnpcioiiofiif 
upon  the  truth  of  which  the  legality  of  all  the  tMm?Iidtte 
subsequent  proceedings  depended,  was  left  with-  ^^^^^ 

the  borough  oC 
M.tb€Tariaiic« 
wasbeld£M4r 


out  evidence.  ^tt^^t^L 

M.  toe  Tanaiic# 


Searktt  for  the  prosecution  insisted,  that  the  in^ 
dictment  did  not  profess  to  set  out  the  tenor  of  the 
return  or  the  manner  in  which  the  members  were 
retui^ed ;  it  simply  stated  the  fact,  that  they  were 
returned  to  serve  as  burgesses  for  the  said  borough 
of  New  Malton,  which  appeared  sufficiently  from 
the  journals  of  the  House  of  Commons  concerning 
this  election,  in  which  the  borough  of  Malton  and 
New  Mahon.  were  used  indiscriminately. 

Lord  Ell^nborough. — ^The  averment  as  to  the 
return  must  be  understood  as  a  description  of  a 
something  in  writing.  The  precept  given  in  evi- 
dence requires  an  election  to  be  made  for  the  bo- 
rough of  Malton,  and  the  return  states  that  the 
honourable  R.  L.  Dundas  and  lord  Hcadley  were 
elected  to  serve  for  the  borough  of  Malton.  But  it 
is  laid  in  the  indictment^  that  they  wer^  returned 
Sov  the  borough  of  New  Malton.    Here  it  is  not 

enough 
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enough  that  the  borough  is  kiio%vn  as  well  by  one 
name  as  the  other.  I  think  the  variance  is  fatal; 
and  the  defendant  must  be  acquitted. 

Not  guiUy. 

Scarlett  and  J.  JVilliams  for  the  prosecution. 

The  Attorney  General,  Garrow,  Park,  Tappings 
and  Abbott^  for  the  defendants. 

[Attomies^  £yre  tod  Morten,'} 


Vide  Purcci  v.  M'Namara,  9  East,  157. 


^^:  Rex  V.  Weltje. 

iiii'TOt  H?for  TPHIS  was  an  indictment  for  saying  of  **■  m.>^ 
words  spoken  GirdlcT,  csQ.  a  Justicc  of  Pcacc  for  the  county 

of  a  Jiulioe  of  *         «  *  ^ 

thepmceinhu  of  Middlcses,  that  he  was  a  scoundrel  and  a  liar. 
The  words  were  chained  to  have  been  spoken  of 
the  prosecutor  as  a  justice  of  the  peace,  and  with 
intent  to  defame  him  in  that  capacity. 

It  appeared  that  at  a  vestry  meeting  for  the 
parish  of  Hammersmith,  which  Mr.  Girdler  did  not 
attend,  Mr.  Weltje,  with  reference  to  a  private 
quarrel  between  them,  called  him  several  very  abu- 
sive names,  declared  he  should  have  said  the  same 
had  Mr.  Girdler  been  present,  and  being  reminded 
that  he  was  speaking  of  a  ma^stiate,  said,  he  knew 
that  very  well. 

Lord 
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Lord  £ll£KBorough«  The  words  not  being  1809. 
spoken  to  the  Justice,  I  think  they  are  not  indicta- 
ble. This  doctrine  is  laid  down  by  Lord  Holt  in  a 
case  in  Salkeld  (a)y  and  in  Rex  v.  Pocock,  in 
Strange  (i),  the  court  of  K,  B.  refused  to  grant  an 
information  for  saying  of  a  justice  in  his  absence 
that  he  was  a  forsworn  rcjgpue.— However,  I  will  not 
direct  an  acquittal  upon  this  point,  as  it  is  upon 
the  record,  and  may  be  taken  advantage  of  in  arrest 
of  judgment.  It  will  be  for  the  jury  now  to  say, 
whether  these  words  were  spoken  of  the  prosecutor 
as  a  justice  of  the  peace,  and  with  intent  to  defame 
him  in  that  capacity ;  for  if  they  were  not,  this  in- 
dictment is  not  supported,  and  it  could  not  by  any 
possibility  be  a  misdemeanour  to  utter  them,  al- 
though the  prosecutor's  name  may  be  in  the  comr 
mission  of  the  peace  for  the  county  of  Middlesex. 

The  defendant  was  acquitted. 

GarraWy  Knapp^  Alky,  and  Gletd,  for  the  pro§e- 
cution. 

Hie  Attorney  General  and  Gumey  for  the  de- 
fendant. 

[Attonicfl*  Minige  and  Xm^.] 


(a)    Regina    9.    Wr^htson,    or  a  bufiekead^  is  notindicta* 
2  Salk.  69s,  per  Holt,  C.  J*  .  ble."     Quod  fuit  conccss.  per 
'^Totay  ajusticeisa/oo/,oriin    Powell. 
osr,  or  a  coxcomb^  or  a  blockhead^        (b)  2  Str.  1 1 57. 
Vide  Rex  v.  Revd,  1  Stra.  420. 
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5^^'  Gremaire  V.  Le  Cx.erc  Bois  Valok. 

Mh^  INDEBITATUS  assumpsit  for  work  and  labour, 
^^^'Jh.  &<^-     Pica,  the  general  issue. 


Z^maJ^^      It  appeared  that  the  parties  to  this  suit  are  both 


^Ja[^^^^^  French  emigrant  priests,  resident  in  London,  and 
S«wd^tU  *^^*  ^^^  plaintiff  had  cured  the  defendant  of  the 
coOc^e  oOor.  lues  venerea  after  a  long  attendance,  in  the  course  of 
tbepeoaitvaf  which  he  had  applied  medicines  to  external  sores, 
pcnoti  whob  and  performed  several  surgical  operations.  An  ac- 
iMj'nd^^  knowledgment  by  the  defendant  was  given  in  evi- 
an  actioB  fot    Jencc,  that  for  this  cure  he  owed  the  plaintiff  20/. 


rmif'tMbeTti-  Clifford  for  the  defendant  contended,  that  the 
ilftpn^Mtwy^  actiou  could  uot  bc  maintained,  as  the  plaintiff 
^"^^Jf  j^  was  not  a  member  of  the  college  of  surgeons.  By 
iacudibent       statute  3  Hcn.  8.  c.  1 1. 4  1.  it  was  enacted,  that  to 

npon  the  de-  ,  ^  ,  ,  , 

ibMiaiitni«Dch  prcVeut  smiths,  wcRvcrs,  and  women,  who  took 
e»idCT«Sat    upon  themselves  great  cures,  in  which  they  used 
^i£g*uUri/"  sorcery  and  witchcraft,  from  intermeddling  with 
l^tutTdU^iI^  surgery,  no  one  within  the  city  of  Lpndon  or 
seven  miles  round,  should  act  as  a  surgeon,  with- 
out being  examined  and  admitted  in  the  manner 
therein  pointed  out,  under  the  pain  of  forfeiture 
of  51.  for  every  month  any  person  should  so  act  as 
a  surgeon.    And  although  by  34  St  35  Hen.  8. 
c.  8.  §  3.  liberty  was  given  to  any  person  having 
knowledge    and  experience    of   the    nature   of 
*  herbs,  roots,  and  waters^  &c.  to  practise,  use,  and 

minister. 
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'minister,  in  and  to  any  outward  sore,  uncome,  I809. 
wound,  &c.  any  herbs,  ointments,  &c.  according  to  ^^^^^ 
their  cunning,  experience,  and  knowledge ;  it  was  v. 
clear  from  the  preamble  to  the  statute,  that  this  ^  Clerc 
must  be  done  gratuitously ;  the  grievance  there 
stated,  being,  that  '^  the  company  and  fellowship 
of  surgeons  of  London,  minding  only  their  own 
lucres,  had  sued,  troubled,  and  vexed  divers  honest 
persons,  whom  God  had  endued  with  the  know^ 
ledge  of  the  nature,  kind,  and  operation  of  certain 
roots,  herbs,  and  waters,  and  yet  the  said  persons 
had  not  taken  any  thing  for  their  pains  and  cunnings 
but  had  ndfnstered  the  same  to  poor  people  only  for 
neighbourhood  and  God's  sake^  and  of*  pity  and 
charity''  Accordingly,  it  was  laid  down  in  Com. 
Dig.  tit.  "  Physicians,''  (D.)  that  "  this  statute 
extends  only  to  good  women  in  the  countiy,  &c. 
who  act  for  charity  ;  not  to  those  who  administer 
for  profit.'*  Thus  it  clearly  appeared,  that  the 
plaintiff  in  acting  as  a  surgeon  for  profit,  was  guilty 
of  a  breach  of  the  law,  and  therefore  could  not 
maintain  an  action  to  recover  a  compensation  for 
what  was  illegal. 

GarraWj  contra,  insisted  that  there  being  no  ab- 
solute prohibition  of  persons  unlicensed  acting  as 
surgeons,  they  might  maintain  an  action  against 
persons  whom  they  had  attended  and  cured.  By 
paying  the  penalty  of  5/.  a  month,  they  satisfied 
the  statute.  Besides,  34  &  35  Hen.  8.  seemed  framed 
for  this  very  case,  and  being  silent  as  to  any  reward 
to  be  received  for  such  cure,  the  law  must  raise  a 
promisQi  on  the  part  of  the  patient  to  pay  his 
•  Vol.  II.  L  surgeon 
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1809.      surgeon  upon  a  quantum  meruit,  and  never  could 
^7^^'^^'^^  annul  an  express  promisee  which  had  here  been 


v,     -  ffiven  in  evidence. 


Le  Clbrc 


PoisVamw.      Lord  E14.EN borough  was  of  opinion » that  the 
action  was  maintainable,  and  the  plaintiff  recovered 
.  a  verdict  for  20/. 


In  the  ensuing  term,  Clifford  obtained  a  rule  to 
shew  cause,  why  the  verdict  should  not  be  set 
aside,  on  the  ground  that  the  plaintiff's  conduct  in 
practising  as  a  surgeon^^was  illegal,  and  that  he 
could  not  be  entitled  to  recover  a  compensation  for 
his  labour  on  the  very  same  evidence  which  would 
convict  him  of  the  penalty  of  5/,  a  month.  But 
when  cause  was  shewn,  the  court  said  i^  had  not 
been  proved,  that  the  plaintiff  was  not  regularly 
licensed  as  a  member  of  the  college  of  surgeon^ 
which  he  might  be,  although  he  was  a  French 
emigrant  priest — Rule  discharged. 

Garrow  zxidLawes  for  the  plaintiff. 

Clifford  for  the  defendant. 

[AiUimiet,  Ba^phad  and  Wnghte.l 


Vide  Johuson  V.  liudMio,  11  East,  ISO.  and  Law  v.  Ho4gK>a, 
qext  ca8e% 
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Law  v.  Hodgson.  ^ 

T^HIS  was  an  action  for  goods  sold  and  delivered,  ^jj|f^^ 

to  recover  the  value  of  between  five  and  six  tainedbv* 
thousand  bricks,  which  the  defendant  had  bought  the  price  of 
from  the  plaintiff,  a  brick-maker ;  which  he  had  «re^Q^r*die 
himself  selected  from  a  large  clamp  of  bricks  at  the  S^^^^ 
plaintiff's  manufactory ;  and  which  he  liad  em-  l^^^^^ 
ployed  in  building  a  house.  ^'wTth'^  ^^^ 

selected  by  tlie 

The  defence  was  founded  on  17  Geo.  3.  c.  42.  ^^^^ 
^  1.  which  enacts,  that"  all  bricks  which  shall  be  wewafterwudi 
"  made  of  burnt  for  sale  in  any  part  of  England,  boiwiiift""* 
"  sliall,  when  bwmty  be  not  less  than  eight  inches  iS^'^iidnt 
"  and  a  half  long,  and  not  less  than  two  inches  and  ^tw?^" 
"  a  half  thick,  and  not  less  than  four  inches  widej"^  qnii^. 
Sec.  2.  of  the  same  statute  enacts,  that  if  any  per- 
son shall  make  bricks  for  sale  of  less  dimensions, 
he  shall  forfeit  the  sum  of  20^.  for  every  thousand 
bricks  so  made. 

It  Was  proved  that  the  bricks  which  were  tht 
subject  of  this  action,  were  not,  upon  an  average, 
more  than  3i  inches  wide,  and  that  they  all  tel! 
short  of  the  legal  width  of  four  inches. 

• 

Garrczt  for  the  plaintiff,  contended,  that  the  ac- 
tion was  nevertheless  maintainable.  The  legislature 
only  meant  to  prohibit  the  making  of  bricks  less 
than  certain  prescribed  dimensions  under  a  penalty, 
but  did  not  declare  all  contracts  concerning  them 

L2  null 
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1809.  ^  null  and  void.  The  plaintiff  might  be  liable  to  a 
penalty  for  making  these  bricks,  and  still  be  enti- 
tled to  recover  the  value  of  them  from  the  defen- 
dant. But  in  truth,  it  was  quite  impossible  for  a 
brick-makcr  to  conform  in  evj?iy  instance  to  the 
parliamentary  standard ;  as  l)ricks  made  in  the 
same  mould  shrunk  verydifferentjy  in  the  buraing, 
and  it  was  therefore  necessary  to  look  to  the  honest 
intention  of  the  brick-maker,  which  could  not  be 
doujbted  in  the  present  instance..  This  defendant 
was,  at  all  events,  estopped  from  takijig  the  objec- 
tion, as  he  himself  selected  the  bricks  from  a  great 
many  others,  and  by  using  them  without  any 
complaint  of  their  size  till  the  present  day,  he  had 
given  conclusive  evidence  of  their  sufliciency. 

Lord  Ellenborough.  The  penalty  upon  making 
bricks  under  the  proper  size  is  inflicted  by  a  distinct 
section.  The  first  section  of  this  statute  absolutely 
forbids  such  bricks  to  be  made  for  sale.  .Therefore 
the  plaintiff  in  making  the  bricks  in  question  was 
guilty  of  an  absolute  breach  of  the  law ;  and  he 
shall  not  be  permitted  to  maintain  an  action  for 
their  value.  The  manufacturer  must  takecafc  that 
his  bricks  are  of  the  statutcable  size,  and  calculate 
the  degree  in  which  they  are  likely  to  shrink  In  the 
burning.  The  legislature  has  considered  this  to^be 
practicable,  and  difficulty  of  complianc*  is  no  exr 
cuse  for  neglecting  to  do  that  which  the  legislature 
requires.  The  defendant  when  he  selected  the 
bricks  is  not  proved  to  have  known  that  they  were 
under*sized,  and  his  using  them  cannot  alter- the 
law. 

Plaintiff 
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PlaintifF  nonsuited.  y^J^^SLj 

Garrtm  in  the  following  term  moved  to  set  aside         ^^ 
the  nonsuit ;  but  the  court  refused  a  rule  to  shew   Hodgson. 
cause  saying,  that  the  best  way  to  enforce  an  ob- 
serrance  of  the  statute  was,  to  previent  the  viola- 
tion of  it  from  bfing  profitable. 

Garroxo  and  BoUaml  for  the  plaintiff. 

Park  for  the  defendant. 

[Attornfet,  WUhughbff  and  DaUton^l 


(a)  Vide  Johnson  r.  Hudson,  11  East,  180. — Grcmaif?  v,  l^e 
Cicrc  Bois  Valon,  qnie^  144, 


Heyman  and  others  v.  Parish,  wcdn€sd»y. 

May  31. 

•yHIS  was  an  action  on  a  policy  of  insurance  on  Sembu,  that  if 

the  ship  Canopus,  at  and  frqm  Plymouth  to  onTHicy^of 

Qpttenburgh,  /     th7\^^%7t 

perils  of  the 

The  declaration  stated,  that  bj/  the  perils  and  rislLy  Fkc^ 
dwg^rs  of  the  seas,  and  by  the  force  and  violence  J^'liKr* 
Q^tli^  winds  and  waves,  the  ship  struck  upon  rocks,  ^iiJJIi'^JJ  ^^^ 
smd  was  thereby  bulged,  broken,  and  filled  with  m^y  !»avc  bcca 
water,  wrecked,  castaway,  foundered,  sunk,  and  the  barratry  ^f 
wholly  lost  to  the  persons  interested  therein.  n^lSnr^' 

•  The  plaintiffs'  witnesses  swore,    that  while  the 
ship  Was  working  out  of  Plymouth  harbour,  with 

L  3  t\  pilqt  i 
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1809*  a  pilot  on  boards  she  missed  stays,  and  that  not* 
withstanding  every  thing  was  done  to  save  her 
which  the  pilot  directed^  she  went  ashore  among 
the  rocksy  and  was  lost. 

The  defence  was,  that  the  loss  had  been  o^ca/r 
sioned  by  the  misconduct  of  the  captain.  In  sup* 
port  of  this  case,  the  pilot  swore,  that  the  captain 
sailed  in  a  foul  wind,  contrary  to  his  directions, 
having  before  refused  to  sail  when  the  wind  was 
fair ;  that  in  several  other  respects  he  disobeyed 
the  witness's  instructions,  though  informed  of  the 
consequences  ;  and,  finally,  that  the  ship  having 
been  stopped  when  going  on  shore  by  getting  out 
an  anchor,  the  captain  cut  the  cable,  and  allowed 
her  to  drift  on  the  rocks. 

Lord  Ellen  BOROUGB  said,  if  the  Witness  was 
believed,  this  was  a  clear  case  of  barratry. 

Park  for  the  defendant,  suggested,  that  there 
did  not  appear  to  be  any  fraud. 

Lord  Ellekborouoh.  This  is  not  necessary.  It 
has  been  solemnly  decided,  that  a  gross  malversa- 
tion by  the  captain  in  his  office  is  barratrous,  (a) 

Park  then  oliserved,  that  even  if  it  were  barra- 
trous, as  there  was  no  count  for  barratiy,  the 
plaintiff  could  not  recover. 


Vide  Earl  v.  Rowcroft,  8  East,  126. 

Lord 
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Ul 


'  Lord  Ellenborough.  I  know  that  Mr.  Justice 
BuLLER  onc^  held,  that  if  you  declare  upon  a  loss 
by  perils  of  the  seas,  and  the  dctence  is,  the  mis- 
conduct of  those  on  board,  and  that  misconducts 
when  proved,  turns  out  to  be  barratrous,  you  can^ 
not  recover ;  but  I  have  thought  about  it,  and  never 
could  see  the  reason  for  that  doctrine.  Should  it 
come  before  me,  I  think  I  should  hold  otherwise. 
If  the  plaintiff  declare  for  a  loss  by  perils  of  the 
seas,  he  cannot  recover  upon  a  loss  merely  barra- 
trous, as  a  fraudulent  sale,  or  the  like.  But  here, 
the  less  is  proved  as  laid,  and  the  barratry  can  be 
no  surprize  upon  the  defendant;  for  it  i^  his  owa 
case. 

The  jury  utterly  disbelieved  the  pilot,  and  the 
plaintiff  had  a  verdict. 

T^e  Attorney  General,  Topping j  Jerois,  nAd  Rich'- 
ardson,  for  the  plaintiff. 

GarraWy  Park,  and  Carr,  for  the  defendant, 

[Attomie$,  Kmfe  4-  FrtihJUld  aad  Gregg  4^  Corfield.] 


isod. 


VoN  Tun  GEL  V  v.  Dubois. 


Ttiursdnjr, 
June  1. 

IfabhipiasuT-. 


^HIS  was  an  action  on  a  policy  of  insurance  on  iiulll^^ 
the  sh\p  Neptunus,  at  and  from.  Bristol  to  XttIS?!t'J^ 
Oporto,  during  her  stay  and  trade  there,  and  at  and  tcnceof  •  fo- 

r-  r  11  r  ,  leigncourtof 

irom  thence  back  to  London.  adnuraiiy,  con. 

demning  her 
for  a  vioUtion  of  the  laws  of  neutrality,  is  not  rTidence  to  fiilsif j  ttic  rcj^rfsci:t.ation% 


L4 


TIw 
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i«09.  The  ship  was  not  stated  to  be  of  any  particular 

country  in  the  policy  ;  but  in  the  letter  directing 
the  insurance  she  W93  de&cribcd  as  ^^  carrying  the 
Kniph^use^n  flag ;"  and  in  the  bioker's  written  in^ 
structions  shewn  to  the  underwriters,  she  was  called 
a  Kniphausen  vmeL 

The  captain  swore,  that  the  Neptunus  belonged 
to  Varrely  a  port  in  the  Kniphausen  territory ;  that 
she  was  properly  documented  according  to  the  laws 
and  regulations  of  that  principality  ;  and  that  she 
was  captured  on  her  voyage  back  from  Oporto  to 

London,  and  carried  into  Dunkirk. 

.  *■ 

The  defence  was  rested  on  the  decree  of  the 
French  admiralty  court,  which  condemnectthe  ship 
for  the  following  among  other  reasons :  1.  Tliat  she 
had  sirfFered  herself  to  be  searched  by  the  English'. 
2.  That  she  had  put  into  an  English  port.  3.  Tll^ 
inimical  quality  of  the  vessel,  whidi  iii^  November 
180$  belonged  to  an  English  subject  thrti  ah 
enemy,  and  was  purchased  from  him  by  the  prieseht 
claimant,  that  sort  of  acquisition  madq  after  the 
commencement  of  hostilities  being  proscribed* by 
the  regulations  of  26th  July  1778.  4.  The  defi- 
ciency as  to  the  certificate  of  origin. 

.  Park  for^  the  defendant^  conf ended,  '.that  this 
sentence  wa$:a  complete  bur  to  tlie  present  action; 
as  it  proved  conclusively  that  the  ship  was  not 
neutral  proparty^  and  tliat.slie  had  not  been  navi* 
gated  according  to  tlie  laws  of  neutrality.  Some  of 
the  Tcgulations  whiclr  the  Neptunus  was  charged 
in  the  .sentence  withhaving  broken,  might  not  be 

^binding 
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binding  ikpon  neutral  states.  But  in  Boltofi  v.  Glad-  uoo. 
stone,  S  East,  155.  it  was  decided,  that  if  a  neutral 
be  condemned  for  not  conforming  to  a  French  ordi- 
nance which  is  not  binding  upon  the  state  to  which 
she  belongs,  the  sentence  is  conclusive  evidence 
against  the  assured.  Lord  Ellen  borough  there 
said,  "the French  .prize  court  was  competent  to 
decide  u^on  the  neutrality  of  the  ship;  and  ifiu 
tlie  professed  exercise  of  its  functions,  it  has  decided 
upon  that  point,  its  decision  must  conclude  the 
question,''  Besides,  it  was  held  in  Baring  v.  the 
Royal  Exchange  Assurance  Compani/i  5  East,  99* 
that  if  in  a  foreign  sentence  there  be  several  grounds 
of  condemnation  set  forth,  and  one  of  them  be  a 
goad  and  legal  ground,  it  will  be  conclusive  against 
the  neutrality,  though  joined  to  several  bad  ones; 
^ow  there  could  be  no  doubt,  that  if  the  Neptunus 
belonged  to  a  British  subject  after  the  commence^ 
ment  of  -  hostilities  between/Great  Britain,  and 
France,  that  fact  was  of  itself  a  sui&^ent  ground 
for  t^e  condemnation. 

Lord  Ellenborougil  The  difference  between 
this  case  and  those  cited  is,  that  here  there  is  no 
warranty  of  neutrality.  In  Ballon  v.  Gladstone,  the 
ship  and  goods  were  warranted  Danish  property ; 
and  in  Baring  v.  The  Royai  Exchange  Assurance^ 
they  were  warranted  American.  Hete  thfe  letter 
and  instructions  directing  the  insurance  to  be 
made,  cannot  amount  to  more  than>  representation 
that  the  Neptunus  was  a  Kniphauseii  vessel,  and 
consequently  neutral  propeity.  Therefore,  If  she 
w^  in  reality  documented  and  navigatedaccotding 

to 
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to  the  laws  of  the  state  to  Avhich  she  belonged,  thi 
sentence  of  a  foreign  court  will  not  invalidate  the 
policy.  On  the  other  hand,  had  there  been  a  tt^^r- 
ranty  of  neutrality,  the  sentence  might  have  been 
conclusive.  In  De  Souza  v.  Ewer  (a),  Lord  Kenyon 
held  that  a  sentence  proceeding  upon  the  v^ohti^ 
of  the  particular  ordinance  of  a  belligerent  state, 
falsified  a  warranty  of  neutrality ;  and  tbpngh  that 
case  was  afterwards  doubted  by  Lord  Konyon  hbaf 
self,  it  has  since  been  again  set  up  at  the  Cock  Pit 
As  to  the  present  case,  if  you  thix|]r>  upon  <!oii^« 
deration,  that  there  is  any  thing  tn  it^  yotf  may 
move  it  in  term. 

The  plaintiff  had  a  verdict,  which  vas  acqui- 
esced in. 

Garrow  and  Many  at  for  tjie  plaintiff. 

*  ^ark  and  Richardson  for  the  defendant. 

[Attomio,  Swam,  Co,  wid  Gihbs.} 


(a)  Reported  it  the  first  four  that  valuable  work,  Ld.  Kenyofr 

editions  of  Mr.  Park's  book  on  having  declared  that  it  could 

insurance,  p.  S6l.  but  omitted  not  be  considered  as  an  autho* 

in  the  subsequent  editions  of  rity.  Vide  ST.  K.^^  n. 
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Keli^y  aud  others  v.  Walton.  ?r^5^.^ 

'T'HIS  was  an  action  on  a  policy  of  insurance  on  a  The  owner  of  •• 

cargo  of  flax  seed  by  an  American  ship,  at  and  23buured' 
from  her  port  or  ports  of  loading  in  the  United  AmBrica'toU- 
States,  to  her  port  or  ports  of  discharge  iii  Ireland.  I3f*«ddS^ 


merick,"  him- 
■elf  retlding  at 
4  tbftt  place*  oa 

On  the  f  3d  Deceniber  1 807,  the  ship  vras  ready  bmaiy  tws, 
t0  sail,  Vith  the  cargo  on  board,  from  Philadelphia  ji^ri^h^d^ 
to  Limerick,  when  she  was  detained  by  the  Ame-  £f.^^ 
ri«aBcnihargo(4  IS^iSTL"^ 

PhiladdphU 

The-asattPed,  residing  at  Limerick^  were  informed  ^n^^£^; 
#f  this  evtut  on  the  1 1th  of  February  1808,  but  did  JSi^'^or.'iSb 
•otgiva  notice  of  abandonment  to  the  underwriters  Jj^i^^^Vj^^ 
in  IxmdpiH  tttt  the  1 1  th  of  June  following.  roOoiring.  hm 

fias-seed  was 
intended  ibr^ 

The  ^asBtiffa  proved  that  the-flax-seed  insured  ^^^ 
was  for  the  purpose  of  sowing  in  Ireland ;  that  by  ^^^^ 
an  Irish  statute,  no  flax*seed  can  be  sold  for  sowing  yo^,  bad  icar- 
ifx  that  part  of  the  United  Kingdom,  unless  of  the  loch  of  Maj»  ^ 
growth  of  the  preceding  year ;  that  the  season  for  ^Iwh^* 
sawing  commences  in  March,  and  ends  on  the  lOdi  orw^^'^jS^ 
of  May ;  ^  and  that  if  the  embargo  had  been  taken  ^/jjjj'^^^' 
off  after  lasting  a  month  or  two,  ;tht  flax-seed  tiffmiKhihava 
WouUt  prohably  have  sold  rather  under  the  invoice  lothofMay 
pric^  upon  its  arrival  in  Ireland ;  but  that  after  do^'dHT' 

nbandonmeut 

_     on  the  iltii  of 
Jiine  waa  oat 

(a)  Vide  Conway  v.  Gray,  10  East,  536.  *^'*"*- 

the 
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V. 

Walton 


Kelly  the  flax-seed  time  was  over;  it  could  6nly  have 
been  crufshed  for  oil,  and  would  have  been  of  very 
little  value. 

Marrtfatf  for  the  defendant,  insisted  that  the 
assured  had  not  made  their  election  toabandoni* 
time ;  and  cited  the  case  of  Andersen  x.  The  Royal 
Exchangey  A^mrance  Companjfy  7  Easti  38.  where 
intelligence  of  the  loss  being  received  op  the  Sd  of 
February,  an  abandonment  on  the  18th  of  the  same 
month  was  held  too  late.  -  * 

The  Attorney  General^  con/rd,  contended  that  the 
special  circumstances  of  this  case  took  it  out  of , the 
general  rule.  The  plaintilFs  had  a  right  to  wait 
while  there  was  a  possibility  of  the  flax-seed  arriv- 
ing in  time  for  being  sown,  and  afterwar4B.  to 
abandon.  They  did  not  speculate  for  their  own 
',  advantage,  as  the  cargo,  if  it  had  arrived,  would 
have  sold  at  a  loss,  and  they  acted  a  much  honester 
pait  than  if  they  had  abandoned,  the  moment  they 
heard  of  the  embargo,  although  it  was  likely  to  be 
temporary.  Upon  the  expiration  of  the  time  for 
sowiilg,  •  there  was  a  new  ingredient  in  their  case ; 
apd  the  article  insured  ceasing  to  be  of  any  value  . 
to  them,  tliey  were  entitled  to  come  upon  the 
underwriters  for  an  indeftinity. 

Lord  Ellenborocgh.  A  complete^  right  of 
abandonment  certainly  existed  on  the  11th  of 
February,  when  the  plaintiffs  heard  of  the  ship 
being  detained..  But  they  did  not  abandon ;  and 
J;hcir  right  to  dp  so  arising  from  the  embargo 

merely. 
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2u€fely,-was  gone;  It  is  said,  however,  that  a  new  Keily 
state  of  things  arose  at  the  expiration  of  the  season  .,.  '^^^ 
for  sowing  flax-seed  in  Ireland.  Supposing  a  right 
of  abandonment  then  to  have  revived,  I  am  afraid 
it  has  not  been  exercised  with  sutficient  prompti- 
tude* The  sowing  season  ended  on  the  1 0th  of 
Majr ;  the  abamdomnent  M^as  not  made  till  the  1 1  th 
ofjune;  and  accordmg  to  several  decided  cases, 
particularly  the  recent  one  of  Anderson  v.  The 
RfSfal  E^^kangt  Assurance  Company j  this  was  out 
of  time. 

Verdict  fpr  the  defendant 

The  Attorney  General,   Fark^   and  Scarlett  for 
tlie  plaintiff. 

Marryaf  for  the  defendant 

£Attaniiet,  Alcock  and  5io«fL} 


Vide  Barker  v.  Blakcs,  9£ast  283. 


JoSlAJi  BOYDELL  V.  DrUMMONP,    Esq.  Sitting  after 

T^HIS  was  an  action  for  not  accepting  and  paying  Anadvcrthe- 

for  a  set.  of  .prints  from  the  plays  of  Shake- i^»Vc"aidaTij 
flpear^  according  to  the  undertaking,  into  whiph  norevK*e"f 
it  wa*  alleged  thp  defendant  had  entered  by  sub-  ro^^dlTaTwL 
scribing  to  the  work.  havrtSSrii**' 

•     #r  to  han  been  in  the  habit  of  reading,  cme of  tbe  newspapers  In  which  it  appeared* 

Pleas, 


Ij8 

BoTt>ELL 
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Pleasi  I .  non  assumprit.  S«  attic  fwn  McnvH  mfrm 
sex  annos. 

In  December  17^^,  the  plain tifF  and  his  late 
partner,  Alderman  John  Doydell,  circulated  propo- 
sals for  publishing  by  subscription  a  series  of  lalge 
prints  from  some  of  the  scenes  in  Shakespeaie'a 
plays,  after  pictures  to  be  painted  for  that  purpose: 
the  prospectus  stated  that  seventy-two  scenes  Wore 
to  be  published,  at  the  rate  of  two  to  each  j^y, 
and  the  whole  were  tp  be  published  in  numbers^ 
each  containing  four  large  prints)  at  the  price  of 
two  guineas  a  number ;  that  two  guineas  were  to 
be  paid  at  the  time  of  subscribing,  and  on  the  de- 
livery of  each  number,  the  remaining  guinea  for 
that  was  to  be  paid,  together  with  two  guineas  in 
advance  towards  the  succeeding  number ;  that  one 
number  at  least  should  be  published  annually  after 
the  delivery  of  the  first,  and  that  the  proprietors 
were  confident  they  sliould  be  able  to  produce  two 
numbers  within  the  course  of  every  year.  On  the 
7th  of  April  1790,  after  many  of  the  pictures  had 
been  painted  and  exhibited  in  the  Shakespeare  gal- 
lery, the  defendantbecame  a  subscriber,  by  signing^ 
his  name  in  a  book  entitled,  "  Shakespeare  Subscri-- 
bersy  their  signatureSy'*  which  contained  a  mere  list 
pf  names' without  any  reference  to  the  prospectus 
or  the  conditions  upon  which  the  work  was  to  be 
carried  on.  The  first  number  was  published  in  June 
1791,  and  the  second  in  March  179S.  Both  of  these 
were  delivered  soon  after  publicatioii  to  a  persotl 
who  called  for  them  at  the  gallery  in  Fall  Mali  m 
the  defendant's  name,  and  paid  for  them^  together 

with 
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with  the  sum  in  advaace,  according  to  the  terms  of  Botdkli^ 
the  prospectus.     One  or  two  numbers  weie  after*     t^^'  ^ 
wards  published  annually ;  till  the  whole  work  was      uoum^ 
completed  in  1803.     Copies  of  the  different  num-. 
bcrs  were  regularly  laid  by  for  the  defendant ;  but 
they  were  not  called  for,  and  he  was  never  required 
individually  to  carry  them  away  and  pay  for  them 
till  the  year  1807. 

Various  interesting  points  arose  in  the  course  of 
the  trial ;  but  there  were  two  only  upon  which  the 
Chief  Justice  gaye  his  opinion  sq  decisively  at  nisi 
prius  as  to  authorize  theii^being  reported. 

To  obviate  an  objection,  that  from  their  having 
been  no  personal  demand  upon  the  plaintiff  for 
near  20  years  to  take  any  one  number  of  the  work, 
apd  from  his  having  taken  none,  the  contract  must 
be  supposed  to  have  been  mutually  abandoned,  the 
plaintiff's  counsel  undertook  to  shew  that  the  de- 
fendant had  from  time  to  time  received  regular 
notice,  through  the  medium  of  a  public  advertise* 
ment,  of  the  numbers  being  ready  for  delivery,  and 
had  been  requested  to  send  for  them.  For  this 
purpose  it  was  proposed  to  give  in  evidence  certain 
advertisements  addressed,  '^  to  the  subscribers  to 
the  Shakespeare  prints,"  which  had  been  published 
in  a  newspaper  called  The  Oracle. 

Lord  Ellevbpbouoh  said,  that  before  the  adver- 
l^sements  could  be  received  in  evidence,  it  must 
IH^  proved  that  the  defendant  was  in  the  habit  of 
Mading  the  newspaper  in  which  they  appeared. 

A  Witness  then  stated,  that  they^  had  been  in* 
ierted  in  almost  all  the  daily  papers,  and  that  upoq: 

a  similar 
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BoYDELt  a  similar  notice  being  given  of  the  publication  of* 
the  first  two  numbers,  they  had  been  carried  away 
by  some  person  iii  the  name  of  the  defendant* 


V. 
DllUM- 


The  Attorney  General  contended,  that  under  these 
circumstances,  the  advertisements  were  admissible 
evidence,  and  that  the  publication  of  this  work 
being  a  matter  of  such  general  concern  and  noto- 
riety, the  defendant  must  be  faken  to  have  read 
the  advertisements  concerning  it. 

Lord  Ellenborough.  The  responsibility  of  C£lr- 
ricrs  is  a  subject  of  more  general  interest,  and  the 
only  evidence  admitted  of  notice  to  all  who  deal 
with  them  of  any  thing  special  in  their  contracts, 
is  a  board  stuck  up  in  their  offices  inscribed  with 
large  letters,  communicating  the  intended  infor- 
mation. I  cannot  admit  the  evidence  offered,  with- 
out holding  an  advertisement  in  the  newspapers  a 
^nerai  notice  to  all  mankind. 

The  plaintiff  not  being  prepared  to  shew,  that 
the  defendant  was  accustomed  to  read  any  news- 
paper in  which  the  advertisements  appeared,  they 
w^ere  rejected  («). 

If  a  anise  of  A  qucstiou  aftferwards  arose,  whether  the  action 

/rtim tiwbwch  was  not  barred  by  the  statute  of  limitations  ?    The 

SiantSt^a*"  plaintiff's  counsel,  (protesting,  that  as  this  was  one 

SS^^uiI^by  continuing  contract,  the  statute  could  not  begin 

S^rSoM  °a  *^  operate  till  the  work  was  completed)  contended, 

•iibMl|iicut  acknowledgment  by  the  pftrty,  tliat  he  broke  the  contxact,  will  not  take  tlie  caaetnft 
ailteilatiitB. 

(a)  r/dc  Lord  GalhvaytJ,  Matthew,  10  East.  26^    ' 

that 
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.that  even  supposing  it  to  have  run  as  to  each  par-   Botbelx. 
ticular  number  from  the  time  when  that  was  pub-     t^  ^*  . 
lished,  still  the  case  was  completely  taken  out  of     mohd. 
the  statute  by  an  acknowledgment  from  the  de- 
fendant, which  revived  the  plaintiff's  remedy. 

A  letter  from  the  defendant .  was  accordingly 
given  in  evidence,  which  was  dated  1st  April  1807, 
^d  in  which  he  says,  "  I  ceased  taking  in  the 
numbers  of  the  Boydell  Shakespeare  many  years 
ago,  in  consequence  of  the  engagement  not  having 
been  fulfilled  on  the  part  of  the  proprietors ;  and 
not  having  been  applied  to  from  that  time  till  very 
lately,  I  do  not  consider  myself  called  upon  to 
complete  the  set/' — It  was  likewise  proved,  that, 
the  defendant  had  lately  observed,,  that  "  he  had 
refused  to  take  them  in,  because  they  did  not 
answer  his  expectations.'' 

The  Attorney  General  insisted,  that  the  defen- 
dant's letter  and  declaration  took  the  case  entirely 
out  of  the  statute  of  limitations,  as  he  had  within  ' 
six  years  acknowledged  the  existence  of  the  con- 
tract, and  that  he  had  broken  it  If  a  debt  is 
claimed,  and  refused  on  a  particular  ground,  the 
statute  cannot  afterwards  be  resorted  to.  If  a  man 
is  asked  to  pay  a  sum  of  money  which  was  due  in 
1798,  and  he  says,  ^*  it  is  not  due ;  I  have  paid  you, 
as  1  will  she\v^  you  by  your  receipt ;"  this  would 
take  the  case  out  of  the  statute,  and  unless  a  receipt 
•was  produced,  the  money  would  be  recoverable,(a) 
■  So  here  the  defendant  says,  "  I  refused  to  take  in  . . 

(j)  Fufe-Heyling  V.  Huskins,  1  Salk.  29, — ^Trueman  v.  Fcnton, 
Cowp.  548.— Lawrence  i?.  Wonal,  Peak.  N.  P.C:as.  93- 
;   aVoL.  IL  M  the 
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BovDEtt  the  Boydell  Shakespeare,  because  the  engagement 
''•  was  not  fulfilled  on  the  part  of  the  proprietors, — 
UQao.  because  the  prints  did  not  answer  my  expecta- 
tions/' Therefore  this  brought  the  case  to  the  ques- 
tion, \phether  the  engagement  on  the  part  of  the 
proprietors  had  been  fulfilled, — and  whether  the 
work  was  such  as  ought  to  have  answered  the 
reasonable  expectations  of  thfe  defendant- 
Lord  Eli-enboeouoh,  without  giving  ,any  de- 
cided opinion  upon  the  general  question,  9»id,  th^t 
the  defendant's  liability  could  not  be  afiecte^  by 
the  letter  or  declaration.  He  has  only  acknow-- 
ledged  that  he  wasguilty  of  a  default  ten  or  twelve 
years  ago.  How  does  this  shew  that  the  plaintifF 
has  any  cause  of  action  which  has  accrued  within 
six  y^ars  ?.  If  a  man  acknowledges  the  existence  of 
a  debt  barred  by  the  statute,  the  law  has  been  sup- 
posed to  raise  a  new  promise  to  pay  it,  and  thus  the 
remedy  is  revived ;  but  no  such  eifect  can  be  given 
to  an  acknowledgment,  where  the  cause  of  action  • 
arises  from  the  doing,  or  omitting  to  do,  someact, 
at  a  particular  moment,  in  breach  of  a  contract. 
This  is  like  the  case  of  criminal  emvoersation^  where 
the  defendant  being  accused,  shortly  before  tlie 
commencement  of  the  suit^  of  having  seduced  the 
plaintiff's  wife,  said,  he  hadnot  been  guilty  within  nr 
years.  That  allowed  that  there  was  once  a  cause  of 
action ;  but  the  statute  was  held  to  be  a  bar. 

It  was  likewise  debated,  whether  fhe  contract  did 
not  require  to  be -stamped?  V^^hether  it  was  not 
void  by  the  4th  section  of  the  statute  of  frauds,  as 
being  an  agreement  not  to  foe  performed  within  a 

year, 
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year,  and  not  being  evidenced  by  any  noU  or 
memorandum  in  writing,  signed  by  the  pai  ty  to 
be  charged  ?  And  whether  the  defendant  was  not, 
at  any  rate,  at  liberty  to  withdraw  from  it  when  he 
chose,  upoa  forfeiting  two  gHineas  ? 

The  plaintiff  was  iat  last  nonsuitec^  with  leave  to 
move;  and  the  court  afterwards  confirmed  the 
nonsuit^  on  the  statute  of  Jraudsj  without  giving 
any  opinion  as  to  the  stamp,  the  statute  of  limita- 
tions, the  abandonment,  or  the  pbligatory  nature 
of  the  subscription. 

Lord  Ellen  BOROUGH  in  the  course  of  the  argu- 
ment adhered  to  his  detennination  concerning  the 
evidence  of  notice,  and  the  other  point  as  to  the 
effect  of  the  acknowledgment  was  not  pressed  in 
banco. 

The  Attorney  General^  Garrow^  Martyat,  and 
BoUand^  for  the  plaintiff. 

Parkf  Holroydy  and  Danipiery  for  the  defendant. 


165 


BOTPEUL 

r. 
Deum- 

MONS. 


BouLTON  and  another  v.  Dobree. 


Sittings  after 
M.  T.  I8i>8. 


TTHE  first  count  of  the  declaration  was  upon  a  ifto*pit«» . 

policy  of  insurance  on  the  ship  Neutrality,  at  whose  benefit 

and  from  Vera  Crui  to  London,  with  permission  to  broJ^htjs^ln 

^     ,  .       - a/ieiie«c«nv.the 

TcplieMion  itate  ibmi  A.  u  residcDt  m  this  conntry  by.  the  licence  of  our  loid  the  King ;  to  suppoit 
hr  iiSM  Ukeu  «pon  this^^M:!,  it  is  not  enough  for  tbe  pluintitf  to  prove  that  a  licence  was  ^nted 
bjTPor  Kiof  In  il.ifliUe  an  aUm  astic  to  unckertake  a  To/ai^e  to  «  foreign  oountrj,  and  from  thence 
10  Englaad»  which  did  not  termiiiate  till  after  the  commencerocnt  of  hostilities  betwaen  iiia 
coairtr^  and  «iin»  and  that  after  the  termination  of  th^  voyi^  he  wcU  aboo(  at  Ikrge  ^m  with- 
«wt  being  rooiested  hj  the  English  government. 


M  2, 


toucH 
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tovinov    touch  and  take  in  goods  at  the  Havannah.    The 
DoBKEE     ^^*^''^^*  ^^^  averred  to'be  in  Halvor  Eh'^eson.—Thc 
money  counts  followed. 

Pleas,  IjThe  general  Issue  to  the  whole  declara- 
tion. 2,  To  the  special  count,  that  the  promise 
therein  mentioned  was  made  to  the  plaintiffs  as  the 
agents  of  Halvor  Elieson ;  that  Halvor  Elieson  is  a 
subject  of  the  King  of  Denmark,  between  whom 
and  our  King  there  is  an  open  war ;  '^  and  that  the 
said  Halvor  Elieson  was  and  still  is  an  enemy  of 
our  said  Lord  the  now  King,  adhering  to  his  ene- 
mies, and  not  tesident  within  the  dominions  of  our 
said  Lord  the  now  King  under  or  by  virtue  of  any 
letters  of  safe  conduct  or  any  licence  or  protection 
of  our  said  Lord  the  now  King/* 

Replication,  **  that  the  said  Halvor  Elieson  be- 
fore the  commencement  of  the  said  action  was,  and 
irom  thence  hitherto  hath  been,  and  still  is  resi- 
dent within  the  dominions  of  our  said  -Lord  the 
now  King,  by  the  licence  and  under  the  protection 
of  our  said  Lord  the  now  King ;"— concluding  to 
the  country. 

The  plaintiffs  gave  in  evidence  a  licence,  dated 
22d  January  1807,  under  the  King's  sign  manual, 
mentioning  by  name  the  Danish  ship  Neutrality, 
Halvor  Elieson  master,  and  authorizing  her  upou 
certain  conditions  to  undertake  the  voyage  in  ques- 
tion. It  likewise  appeared,  that  the  ship  being 
lost  near  the  coast  of  Ireland,  captain  Elieson  came , 
tOsLondon  about  six  months  ago,  and  has  resided 

here 
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lieVc  ever  sinoci,  without  any  restraint  whatever   Bovxtoh 
Jbeing  put  upon  his  person^  Dobre* 

Lord  ElIek BOROUGH.  The  plaintiffs  are  bound 
to  shew  thatElieson  is  resident  iiv.this  country  by 
the  licence  of  our  I/)rd  the  King.  What  do  you 
tender  as  a  licence  for  this  purpose? 

The  Attcmcy  General.  The  licence  legalizing 
the  voyage.  That  authorizes  H^lvor  Elieson  to  go 
with  his  ship  to  an  enemy's  country,  und  to  import 
a  cargo  from  thence  into  Great  Britain.  It  there- 
fore opemtes  as  a  licence  to  his  residing  here  to 
manage  the  concerns  necessarily  growing  out  of 
the  voyage.  He  has  been  proved  to  be  resident 
witliin  the  dominion^  of  our  Lord  the  King,  arid 
he  clearly  is  so  *'  by  the  licence  and  under  the 
protectiofi  of  our  said  Lord  the  King."  This  is 
the  issue. 

Lord  EtLEKBOftouoH  said,  EUeson  could  not 
under  these  circumstances  b$  goi^sidered  as  an 
alien  enemy  residing  in  this  country  with  the 
King*s  licenoe.  Although  h^.  went  at  lai*ge,  it  did 
not  appear  that  govemmieut  knew  he  was  in  the 
kingdom.  To  support  the  replication,  it  was  ne* 
^ccssary  either  to  produce  fi  protection  granted  to 
Elieson  as  an  alien  enemy,  or  to  shew  in  some  way, 
.tliat  his  stay  here  had  been  sanctioned  by  the  King 
after  the  commenoemeut  qf  hostilities  with  Den-, 
mark. 

The  plaintiff  was  nonsuited,  and  the  court  of 
K.  B.  afterwards  refused  to  set  aside  the  nonsuit/  ' 

M  3  Tl^<5 
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Bovxveir       The  Attortuy  General,  Garrow,  aad  Pulkr,  for 


DOBABA. 


the  plaintiff. 
Park,  Marrjfat^  and  Carr,  for  the  d^ndant. 

[Anomies»  B^ant  And  Ofcg|:.] 


Kic2r  Kensington  o^Inglis,  8  East,  273. 


mttings  after       Cbosbt  and  anoth«r,  Assignees  of  BoucbeBu 
^'^'^^^  a  Bankrupt,  v.  Ceoucb.  . 

VJ'  r  *r^  HTROVER  for  books  and  stationary. 

£•  to  discount 

aocommodaiion  i  n         •     n 

bius  orawQ  by      jhc  bankrupt,  who  was  a  bookseller,  in  Septem- 
cepied  by  third  bcr  1 807  applied  to  the  defendant  a  pawnbroker,  ^ 
SftXa^s  re- '  to  discount  three  bills  for  him  for  £.  60.  each, 
2iSawiut«If  which  he  had  drawn  upon  two  persons  of  the  names 
^;^:it::ttM  Jones  and  Youngs. 

bills;  upon 

creiiy  de^ts  ^hc  defendant  gave  him  cash  for  them ;  but  soon 
^SldtTot  ^f^^j  becoming  suspicious  of  the  bankrupt's  credit, 
go(KiH<romhi$  he  asked  him,  whether  they  were  not  accommoda* 
forSybcn^t  ijou  bills.  Thc  bankrupt  answered,  that  they  were. 
ihoaidiiotbp  The  defendant  then  required  some  security  to  be 
after: rtr*'  P«t  into  his  hands,  incase  the  bills  should  not  be 
rn^andTthe  P^^^  whcH  thcy^becam^  due.  In  consequence  of 
bills  arc  disiK>-  this  application,  the  bankrupt  at  different  times 
depositing  of    betwecu  Novcmber  and  February,  deposited  with 

the  goods  in 

this  manner  as  a  secnrtty*  cannot  be  invalidated  as  a  roldntsry  preference  in  contemplation  of 

bankruptcy. 

the 
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die  defendant  various  parcels  of  books  to 'the  value  Caoi^t 
of  about  £.  300,  for  the  purpose  of  being  sold  for  *"• 
his  benefit  if  the  bills  should  not  be  duly  honoured 
by  the  acceptors.  These  books  were  chicly  brought 
by  the  bankrupt  in  a  hackney  coach  in  the  even- 
ing. It  likewise  appeared,  that  he  had  compounded 
with  his  creditors  two  or  three  years  before,  which 
circumstanoe  must  have  been  known  to  the  defen- 
dant, who  had  assisted  him  to  pay  the  stipulated 
composition.  Btmcher  committed  an  act  of  bank-^ 
ruptcy  in  the  beginning  of  March,  ancluthe  com- 
nission  was  sued  out  against  him  on  the  17th  of 
that  month.  The  bilk  stil}  remain  in  the  defeii*. 
dant's  hands  unsatisfied.    «  ' 

It  was  contended  on  the  part  of  the  plaintiffs, 
that  the  defeiKlant  had  unduly  obtained  possession 
of  the  books  by  a  voluntary  preference  in  contem- 
plation of  bankruptcy. 

Lord  ELLEKBOROUOif;  How  is  this  a  ca^e  of 
voluntary  preference  ?  The  bankrupt  parted  with 
the  books  upon  the  defendant's  importunity.  The 
bills  were  not  due,  bnt  the  bankrupt  was  lia'ble 
upon  them,  and  the  definidant  had  a  right  to  a^ 
for  istrther  security. 

.  The  Attorney  General  for  the  plaintiifs.  This  secu- 
rity was  given  fraudulently.  The  defendant  knew 
tb9t  the  bankrupt  had  lately  compounded  with  his 
creditors ;  and  the  manner  in  which  the  books  were 
conveyed  shows  the  sense  which  both  parties 
entertained  of  the  transaction.    No  security  was 

M  4  taken 
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Cbosbt  taken  when  the  bills  -were  discounted,  and  the  dor 
^*  fendant  could  not  d^eppiand  any  before  they  wiere 
due.  Till  then  he  had  no  right  of  suit .  The'prin- 
,  ciple  upon  which  the  demand  'Of  a  4ebt  actually 
due  prevents  payment,  or.  the  giving  oi[decurity» 
from  being  deemed  a  fraudulent  preference  is,  that 
by  means  of  legal  process,  the  creditor  h^  it  inliit 
power  instantly  to  arrest  the  debtor,  to  d^Bipel 
satisfaction.  Here  the  debt  \iras  pot^ui?^  ai|4  w^s 
only  contingent.  No  such  proceeding,  therefore, 
was  open  to  the  defendant*  His/  threats,  iC'  he  ui^ied 
any,  were  brutumfvUmm..  :  It  follows,  that  the  pret 
fer^nce .  shewn  him  by  th?  bankrupt,  vfzs  volun* 
tary,  fraudulent,  and  void.  j,       .   .     • 

Lord  EtLEVBOBOUGH.  The.defaidiuit  had  not  a 
right  of  action  when  the  books  were  deposited  with 
him ;  but  the  bills  constituted  a  good  petitioning 
creditor's  debt,  and  might  hftve  affbrde^l  him  the 
means  of  compulsion.  Strictly,  only  the  acts  cf  a 
trader  subsequent  to  his  baiikruptcy'are  void.  Pre- 
cedent acts  supposed  to  be  in  contemplation  -of 
bankruptcy  have  likewise  been  invalidated  y  hut 
this  is  an  excrescence  iipon  the  bankrupt  lai;!^ 

).  The  cases  upon  the  subject  have  gone  far  and  far 

enough,  and  I  am  not  disposed  to  give  them  any 

^  extension.  If  the  debt  had  been  due  here,  the  pre- 

ference certainly  would  not  have  been  fraudulent. 
It  wants  voluniarinesSt  in  which  the  fraud  consists. 
The  consideration  upon  which  a  payment  made  to 
an  importunate  creditor  of  a  debt  actually  due  has 
been  allowed  to  be  valid,  has  not  been,  that  he 
might  resort  to  a  suit  to  enforce  payment,  but  that 

his 
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his  demand  repels  the  presumption  that  the  bank-    Cro9(bt 
nipt,  upon  the  eve  of  bankruptcy,  made  a  distinc-         ^* 
tion   among   his   creditors,    and    spontaneously 
favoured  one  of  them  to  the  prejudice  of  the  rest, 
A  demand  of  farther  security  for  a  debt  not  yet  due 
has  the  same  effect ;  and  in  neither  case  is  there 
any  fraud  upon  the  bankrupt  lawsj^  on   which  . 
ground  alone,  transactions  previous  to  the  bank* 
rapti^  can  be  set  aside. 

The  fdaintifih  were  nonsuited;  and  the  case 
being  afterwards  brought  before  the  court  of  K.  B. 
tile  Judges  were  unanimously  of  opinion,  that  the 
nonsuit  should  stand 

The  Attorneif  Gendrat^  Garraw  and  LaweSj  for 
4k^  plaintiffs. 

Park  and  Marryat  for  the  defendants 

[ Attornies,  ir<piMM  and  CMrfcsync.] 


Vii^  Thofmpson  v.  Freeman,  1 T.  R.  155.— Hartshorn  v.  Slod* 
ien,  2  Bos.  &  Pnl.  5S2.— Bayley  v.  fiallard,  1  Campb.4l6. 


?»  I 
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COURT  OF  COMMON  PUEAS^ 


1809.  ADJOURNED  SITTINGS  ik  LONDON  ArTER 

EASTER  TERM,  49  Geo.  HI. 


Fbazxr  ^.  Hopkins  and  LoKO.         '  . 
a! Suable  as     X  HIS  was  an  action  for  repairs  done  to  a  ship. 

tegisteied  own- 

cotries  in  the  The  plaintiff  sought  to  charge  the  defend^ts  as 
ESTofihT  the  r^stered  owners  (a).  To  prove  diat  they 
S^d  of  the'tut.  were  such  at  the  time  when  the  cause  of  action 
Tshl^t'^^    accrued,- 

longs,  stating 

!romferrrd*to  Mr.  ScntencCy  from  the  custom  house  in  the  port 
ori'md  ollner  ^^  London,  was  callcd.  He  produced  a  book  kept 
lire  not  sn£.  ^t  thc  custom  housc,  which  contained  an  account 
of  the  registers  and  transfers  of  ships  belonging  to 
the  outports ;  and  from  this  he  read  an  entry,  stat- 
ing that  on  such  a  day,  the  ship  in  question,  which 
had  been  originally  registered  at  Harwich  in  the 
names  of  Hearne  and  Sprankling,  was  transferred 
by  them  to  the  defendants,  Hopkim  and  Long; 
who  appeared  to  continue  the  registered  owners. 
He  said  that  this  entry  had  been  made  in  the  usual 


(a)  Vide  Rj/:h  v.  Coc,  Cowp.  636.— Westerdell  v.  Dale,  7  T.R. 
30^.— Young  0.  Brandcr,  8  East,  10. 

form, 
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form,  inconsequence  of  a  letter  from  the  custom      1809. 
i«>U8e  at  Harwich,  annouticing  that  an  entry  had 
boen  made  there  to  that  effect.  ^ 

A  clerk  from  the  custom  house  at  Harwich  was 
afterwards  called,  and  produced  the  register  book 
kept  there,  in  which  the  entry  above  alluded  to 
appeared :  but  the  plaintiff  neither  put  in  the  ori« 
ginal  certificate  of  registry  indorsed  as  directed  by 
7  &  8  W.  3.  c.  22.  8.  2L  26  G.  3.  c.  60.  s.  16.  and 
34  G.  8.  c/68.  s.  15.  nor  a  register  de  fwvo  under 
34  G.  3.  c.  68.  s.  21-  nor  offered  evidence  of  any 
oath  taken  or  act  done  by  either  of  the  defendants 
as  owners  of  the  vessel.     ^ 

iSI^Am/,,  Serjeant,  contended  that  these  entries 
were  insufficient  to  prove  that  the  property  in  the 
^  ship  had  been  transferred  to  the  defendants,  and 
still  less  to  charge  them  as  owners.  It  was  clearly 
necessary  to  produce  some  instrument  concerning 
the  transfer  to  which  they  were  parties,  or  to  shew 
that  they  had  done  something  to  acknowledge 
themselves  to  be  owners  of  the  shipj  otherwise, 
an  entry  of  this  sort  might  be  made  without  the 
privity  of  the  supposed  purchaser,  and  a  man  who 
had  never  any  thing  to  do  with  shipping  in  his  life, 
might  be  rendered  liable  for  the  repairs  of  half  the 
ships  in  the  river  Thames. 

JSeif ,  Serjeant,  contra^  insisted  that  the  defen- 
dants were  bound  by  these  entries  in  the  custom 
house  books,  and  if  the  entries  were  false,  that  they 
must  take  their  remedy  against  the  officers  who 
made  them.  The  entries  were  acts  of  office  to  which 

credit 
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180^.  credit  must  be  given.  The  presumption  was  ia 
^''^^^>^^^  favour  of  the  regularity  of  such  entiies,  and  the 
V.  court  must  suppose  that  they  were  warranted  by  a 
HoTKiKs.  register  de  novo,  or  an  indorsement  made  upon  the 
old  one,  with  all  the  i^quisite  forms.  After  a  posi- 
tive statement  of  the  transfer  in  the  books  of  the 
customhouse,  we  must  presume  omnia  rite  acta. 
One  great  object  of  the  register  acts  was,  to  enable 
the  public  to  ascertain  who  are  the  real  owners  of 
ships.  The  books  produced  are  kept  for  that  pur- 
pose. But  they  would  only,  mislead  and  do  mis- 
chief, if  it  could  be  said  to  a  man  \srho  had  repaired 
a  vessel  upon  the  faith  of  the  ostensibly  registered 
owners  being  responsible  persons,  that  they  have 
nothing  tp  do  with  her.  and  that  he  jnust  hunt 
after  the  secret  owner,  who  when  fo:»niiQ)ay  bnea 
bankrupt. 

Sir  James  Mansfield,  C.  J.  These  defendants 
maybe  the  legal  owners  of  this  ship  ;  but  I  think 
3'ou  have  not  proved  thai  they  are.  Tlie  custom 
house  books  bv  themselves  cannot  be  sufficient  to 
charge  the  defendants,  unless  they  are  made  evi- 
dence for  this  purpose  by  act  of  parliament  There 
ivS  no  proof  to  connect  Hopkins  or  Long  with  the 
entry  relied  upon;  and  for  aught  that  appears,  they 
were  ignorant  of  its  existence  till  it  was  produced 
in  court.  Perhaps  the  oath  taken  by  them  upon  the 
transfer  would  be  sufficient,  but  at  present  you 
have  established  no  connection  between  them  and 
the  property  in  the  ship  in  question.  And  unless 
a  clause  in  an  act  of  parliament  or  a  decided  case  is 
adduced  in  support  of  this  evidence,  I  must  order 
the  plaintiff  to  be  called.  It 
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It  Was  agreed  that  the  plaintiff  should  be  non- 
suited, with  liberty  to  move  to  enter  a  verdict  for 
1. 157. 

.  Accordingly,  a  moticii  for  this  purpose  was  made 
the  ensuing  term;  but  the  court  of  C.  P.  refused  a 
role  to  shew  cause. 

Be$ty  Faughan,  Serjeants,  and  Espinasse  for  the 
plaintifi;, 

Shepherd  zxid  Lens,  Seijeants,  for  the  defendants* 
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Upon  the  principle  tliat  the 
assign^  of  a  term  is  not  liai)le, 
ualeas  he  aasent  to  the  Assign* 
ment,  (Eaton  v.  Jaques,  Doug. 
461.  Turner  v.  Richardson, 
7  Eas^  335»)  it  may  he  argued 
that  the  tsaosferree  of  a  ship  is 


not  liahle,  unless  he  assent  to 
the  transfer.  Q.  How  far  this 
will  he  presumedyon  production 
of  an  official  instrument  which 
could  not  regularly  be  obtained 
withput  the  oatii  of  the  person 
sought  to  be  charged  as  owner  ? 


yUt  .C«md^Q  V.  Anderson,  5  T.  lU  709.~We«terdell  v.  Dale, 
7  T.  IL3^,-t^Xoiu^  V.  Bsaoder,  S  £ast,  J  0. 
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CASES 

AftOUSD  A»D  DICIPED  AT 

NIST    PRIUS 

IN  K.B. 

M  the  Sittings  in  Trinity  Term, 
49  George  UL 

FIRST  SnriNGS  AT  WESWMNSTER.  igQp, 


MoNPRiVATT  V.  Smith  and  another.  Sheriff       Wednesday, 
of  Middlesex.  "^ 

nPRESPASS  for  breaking  and  entering  the  plain-  J^*^^^^°' 

tiff*8  house,  staying  therein  three  weeks,  and  ent«rin|m 
•  •  1  •  V-  1  bouse  and  stay- 

seizing  and  carrying  away  his  goods,  ing  therein 

thiee  weelu, 
the  defendant 

Pteasy  1.  Not  guilty  to  the  whole.    2.  As  to  '^^l^^'^f^' 
breaking  and  entering  the  house,   and    staying  hieakingaud 
therein  twenty-four  hours,  part  of  the  said  time  in  suyilg^in "he 
the  said  declaration  mentioned^  and  also  as  to  seizing  xhe'^ittco^eTs 
and  carrying  away  the  goods,  a  justification  under  d^uon?"**' 
a  writ  of  Jieri  facias. — Replication  to  last  pka, 
admitting  the  writ,  de  injuria  sua  prdpria  absque 
residuo  causa. 

The 
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Tlie  defendants  proved  their  justification ;  but  it 
appeared,  that  their  oiTicers  continued  in  the  plaid* 
tiff's  house  b^ond  twenty-four  hours. 

Garraw  and  Wigley  for  the  plaintiff,  contended^ 
that  the  excess  beyond  twenty-four  hours  stood 
merely  upon  the  plea  of  not  guilty ^  and  as  the  de- 
fendants had  been  proved  to  have  Tjeen  guilty  of 
remaining  in  the  house  longer  than  they  pretended 
.  to  justify,  the  plaintiff  was  entitled  to  a  verdict 
and  damages  for  what  he  had  thereby  suffered. 

Lord  ELLENBOEOuiGH.  I  am  of  opinion,  that  the 
last  plea,  in  point  of  law,  applies  to  the  whole  de- 
claration, and  that  if  the  plaintiff  meant  to  rely 
upon  the  excess  beyond  the  twenty-four  hours,  he 
ought  to  have  said  so  by  a  new  assignment.  As 
the  pleadings  now  stand,  the  residue  of  the  cause 
mentioned  in  the  plea  is  alone  put  in  issue,  and  the 
length  of  time  during  which  the  officers  remained 
in  the  house  is  rendered  immaterial. 
/ 

Tlie  plaintiff  was  nonsuited. 

Garraw  and  IFigley  for  the  plaintiff. 

Parkf  Marryati  and  Laws^  for  the  defendants 


In  trespass  for  breaking  and 
entering  the  plaintiffs  house 
and  expelling  him  therefrom, 
the  expulsion  is  merely  aggrava* 
lion,  and  a  jostification  as  to 
breaking  and  entering  will  cover 


the  whole  declaration.  Taylor 
V.  Cole,  3  T.  R-  292,—  1  H.  Bl. 
555,  S.C.  So  in  trespass  for 
taking  goods  and  converting 
them  to  the  defendant's  use,  it 
is  enough  to  justify  the  takings 
and 
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and  if  the  plaintiff  means  to  rely 
upon  the  conversion,  he  is  dri- 
yen  to  a  new  assignment,  Dye  v. 
Leatherdale,  3  Wils.  20.  Fish- 
enrood  v;  Cannon,  3  T.  R.  297. 
And  in  trespass  for  impounding 
cattle  and  keeping  them  so  close 
that  they  died,  a  plea  justifying 
the  impounding  of  the  cattle  is 
prima  facie  a  complete  defence 
to  the  action.  Gates  v.  Bayley, 
2  Wik.  313.  It  seems  to  be  a 
general  principle,  that  where 
the  defendant  answers  what  may 


reasonably  be  considered  the 
gu#  of  the  trespass  described  in 
the  declaration,  It  will  be  pre- 
sumed that  the  action  is  carried 
on  only  for  that  which  the  de- 
fendant has  thus  attempted  to 
justify,  unless  the  plaintiff  inti- 
mates by  a  new  assignment, 
tiiat  the  defendant  has  over- 
lookbd  a  part  of  the  grievances 
he.  complains  of,  or  has  altoge- 
dier  misapppehended  his  mean- 
ing. Ftcle  Cheasley  «•  Barnes, 
10  Cast,  73. 


1809. 


FIRST  SITTINGS  IN  LONDON. 


Stewart  v.  Kennett. 


Thrni^y, 
Junes. 


A  CTION  agdinst  the  defendant  as  indoner  of  a  JjJ^'Jl^  of » 
bill  of  exchange.  baiofexchMig* 

XDdft  be  given 
V  -I       1  1         1    #•       t  to  •»  drawer 

The  only  question  was,  whether  the  defendant  •ndindoriera 
had  received  due  notice  of  the  bill  being  disho-  hfawif^oriome 
BQured  for  non  payment  ?  SSby  Mm. 

To  prove  this,  a  witness  of  the  name  of  Cti^/er 
was  called,  who  swore,  that  he  had  been  employed 
by  the  original  parties  to  the  bill  to  get  it  dis- 
counted ;  that  when  it  became  due,  it  was  in  the 
hands  of  one  Abbott j  to  whom  the  plaintiff  had 
indorsed  it;  that  the  day  after,  the  witness  met 
the  defendant,  and  told  him  it  had  not  been  paid ; 

Vol.  II.  N  that 
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1SP9.      ihat  the  defendant  a»ked  who  held  it,  and  that  the 
^^"'^'''■^^  witness  aaswered,  it  lies  at  Messrs.  Bonds\  Abbot fs 
V.        bankers. 

Par*  for  the  defendant,  objected  that  this  was 
insufficient ;  that  knowledge  is  not  notice,  and  that 
the  intimation  of  the  dishonour  of  the  hill  must 
coma  from  the  holder  of  it* 

Gjd/Tow,  contra^  contended,  tl^tt  the  notice  given 
by  Cutler,  not  ouily  possessed  the  defendant  of  the 
same  information,  but  placed  him  in  the  same  situ* 
ation,  as  if  it  had  come  directly  from  the  indorsee- 
What  was  there  to  hinder  him  from  immediately 
taking  up  the  bill  and  resorting  to  the  acceptor, 
the  drawer,  or  prior  i^dorsers  ?  Besides,  Cutler 
having  heen  employed  to  get  the  bill  discounted, 
might  well  be  considered  as  an  authorized  agent  to 
give  the  notice ;  and  even  if  he  had  no  original 
authority  to  give  the  notice,  the  plaintiff  adopted 
it  by  brjpgin^  this  action. 

Lord  Ellenborough.  If  you  could  make  Cutler 
*"  the  agwt  of  the  holder  of  the  bill,  the  notice  would 
be  suflScient ;  but  in  reality  he  was  a  mere  stranger. 
The  bill  when  dishonoured,  lay  at  the  bankers  of 
Abbott,  with  whom  Cutler  had  no  sort  of  connec- 
tion. But  the  notice  must  come  from  tht  person 
who  can  give  the  drawer  or  indoBser  his  iQpmtiediate 
remedy  upon  the  bill ;  otherwise  It  is  merely  an 
histofical  fact.  In  this  case,  Ctttler  was  not  pos- 
sessed of  the  bill,  and  had  no  contraul  over  it4  The 
iie&ndant  therefore  is  not  proved  to  have  had  any 
legal  notice  of  the  dishonour  of  the  biU,  andis 

discharged 
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discllti^  from  the  liability  he  Mhtmcted  by      099. 
indoning  it.  ^  ^"t!^:^ 

Plaintiff  nonsuited.  Kek kstt. 

Garrmv  a&d  Wigk^  for  the  plaintiff* 
Park  and  Lowes  for  the  defendant. 

Vide  £sdaile  v.  Sowerby,  II  |U*t,  lU. 


WiTHALt   V.  MAStERMAH  tXiA  Others,  Thursday, 

/one  8. 

JL^ONEY  had  and  received.    Plea,  the  general  ThehoWcrofi^ 

issue.  change,  on  its 

becoming  due* 

fulOWS  the  im^ 

The  defendants  ^etethe  plait^tifTs  bankers,  and  ceptor  to  renew 
this  action  was  brought  tp  try  whether  tjjey  were  iiilngtheSr 
bQund  to  give  him  credit  in  account  for  a  sum  of  hld2^r*SCT^ 
£.  345.  7s.  lOrf.  St^^ 

vol  ihthttt 

He  had  indorsed  to  them  a  bill  of  exchange  for  "^t^^^ 
tills  amount,  accepted  by  ^ae  Ross.  When  the  bill  Snofth?^' 
became  due  Ross  was  unable  to  pay  it,  and  they  *«'?>»  «™n^ 
took  from  Jiim,  without  previously  consulting  the  totheacceptot^ 
plaintiff,  another  bill  on  <me  Eihetington^  which  J^^^bdV-  ^^ 
was  never  satisfied.    A  week  i^f ter,  Ross  met  the  cIm^'^- 
defendant,  and  told  him  he  had  taken  up  his  accep- 
tance by  another  bill,  when  the  defendant  approved 
of  it,  and  said,   it  xvas  the  best  thing  that  could  be 
done. 

N  2  Gamm 
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1809.  Garraw  for  the  defendants  insisted,  that  this 

ratification  was  equivalent  to  a  previous  authority, 
and  that  the  plaintiff  must  be  taken  to  have  con- 
sented to  the  substitution. 

Lord  Ellen BOROUOH,— 'This  is  a  very  hard  case, 
and  I  should  be  glad  if  any  sufficient  authority  or 
recognition  could  be  proved.  But  the  plaintiff  does 
not  appear  to  have  recognized  the  act  of  the  defen* 
dants.  His  approbation  of  what  had  been  done 
must  refer  to  the  acceptor  of  the  bill,  to  whom  it 
was  evidently  advantageous.  The  holders  had  no 
right  to  make  terms  with  the  acceptor,  ^nd  by  so 
doing  they  discharged  the  indorser.  They  were 
therefore  bound  to  give  him  credit  in  account  for 
the  amount  of  the  bill. 

Verdict  for  the  plaintiff. 

.  ParA:  and  Reader  for  the  plaintiff. 

Garraw  and  Marry  at  for  the  defendants. 


But  if  the  holder  of  a  bill  of  and  it  appear  that  due  notice 

exchange,  of  which  payment  was  given,  the  holder  may  sdll 

iiBS  been  refused,    inform   the  sue. the   drawer    after    taking 

drawer  of  his  intention  to  take  security  from  the  acceptor. — 

security  from  the  acceptor,  and  Clark  ©•  I)elvin,  3  Boa.  &  Pul. 

the  drawer  answer,  **  You  may  363. — Vide    etiam    Tindal    v. 

«  do  as  you  like,  for  I  am  dis-  Brown,   1  T.  R.  l£7.—£nglish 

«  chafged  for  want  of  notice,"  r.Darley,  2  Bos.  &  Pul.  6l. 


TRINITV.TBRM,  « GEORGE  III.  '      Igl 
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PococK  V.  Eustace.  Monday, 

Jane  IS. 

T^HIS  was  an  action  for  use  and  occupation,  in  in«i«ctionfor 

M  ,  '■  use  and  oocuDft'v 

which  the  rent  the  plaintiff  sought  to  recover  tion,  the  pro- 
was.clearly  proved  to  be  in  arrear.  £^d!^iicted 

at  nifli  prias 

fVigley  for  the  defendant  contended,  that  the  d^ 
property  tax  ought  to  be  deducted  from  the  amount 
of  the  rent,  as  the  tenant  was  liable  for  this  in  the 
first  instance,  and  the  landlord  was  bound  under  a 
penalty  to  allow  the  deduction  on  demand.  There- 
fore the  real  sum  due  was,  the  residue  of  the  rent 
after  the  property  tax  was  deducted,  and  for  so 
much  only  ought  the  verdict  to  pass. 

Lord  Ellenborough. — It  would  be  impossible 
for  the  business  of  the  court  to  be  transacted  if  we 
were  to  euter  into  these  calculations  at  msiprius. 
In  such  an  action  as  this,  the  plaintiff  must  recover 
the  amount  of  the  rent  in  arrear,^  and  the  parties 
must  settle  out  of  court  the  deductions  to  which 
the  tenant  is  entitled.  It  is  only  on  the  production 
of  a  certificate  of  the  tax  being  paid,  that  the  land- 
lord is  bound  to  make  the  allowance,  and  their 
respective  rights  upon  this  subject  cannot  be  deter- 
mined without  a  laborious  consideration  of  the 

property- 
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1809.      property-tax  acts,  which  are  not  remarkable  either 
^'^^^^  for  brevity  or  perspicuity.* 

V, 

Eustace.       Verdict  for  the  rent  in  arrears 

Garraw  and  Reader  for  the  plaintiff. 
Wigky  for  the  defendant. 

[Attonnes,  Ltiofce tt  uui  Aiam.1 


SECOND  SITTINGS  IN  LQNDON^ 

jtaBaastsaaaaasataBOBb 


Thursday,  ^  CkITCHLOW   V.  PaRRT. 

June  15. 

Igafesuhe  in.  * ^CTION  by  tlic  indorscc  against  the  indorser  q£ 
doner  of  a  bui  a  bill  of  exchangc. 

ofezcbange,  It  ^ 

is  not  necessary 

i^do'l^menn        ^^^  declaration  stated  several  indorsements  prfcrr 
on  the  bill  prior  to  that  of  the  defendant,  which  was  immediately  to 

totbedefen-         «  t    •      •#♦* 

danfs.  the  plaintiii. 

A  question  arose,  whether  upon  proof  of  the  de- 
fendant's hand-writing,  it  was  necessary  to.prov^ 
the  hand-writing  of  any  of  the  prior  indorsers. 

Lord  Ellenborovgb  at  first  donbted,  whether 
it  was  not  necessary  in  this  case  as  well  as  in  an 
action  against  the  acceptor,  to  prove  all  the  in- 
dorsements that  were  mentioned  in  the  declaration^ 
and  particularly  that  of  the  original  payee. 

Clarke 
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Clarke  for  the  pkintifF  contended,  that  the  de- 
fendant's indorsement  admitted  all  antecedent  in- 
dorsements; that  even  if  they  were  forged,  he 
mronld  be  liable ;  that  he  was  to  be  considered  as  the 
drawer  of  a  new  bill  of  exchange ;  and  that  his 
contract  was  very  different  from  that  of  the  accep- 
tor, who  only  undertook  to  pay  to  the  payee  or  his 
order,  and  against  whom  therefore,  a  title  through 
the  payee  must  be  established. 

Lord  Ellenborough  was  of  this  opinion,  and 
the  plaintiff  had  a  verdict. 

The  action  was  undefended. 

[Attpmies,  Wwdk  and  Cn^cr,] 


1809. 


So  in  an  action  against  the  in- 
dorser  of  a  bill,  die  hand-writing 
of  the  drawer  need  not  be 
proved.  Lambert  v.Padk,  iSaik. 
1S7'  Lambert  v.Oakes,  S.C. 
1  Lord  Raym.  445.  But  in  an 
action  by  an  indorsee  against 
the  drawer,  the  indorsement  of 
the  payee  must  be  proved,  al- 
though the  bill  with  the  in- 
dorsement upon  it  was  shewn  to 


the  defendant  after  it  was  duo, 
and  he  did  not  then  object  to 
the  title  of  the  holder.  Duncan 
V.  Scott,  iCarapb.  101.  And  in 
an  action  against  the  acceptor, 
it  is  necessary  to  prove  the  hand- 
writing of  the  first  indorscr,  not- 
withstanding such  indorsement 
was  on  the  bill  at  the  time  it 
was  accepted.  Smith  v.  Chester, 
IT.  {1.654. 
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[It  tiny  be  useful  to  subjoin  tbe  following  note  hece,  althougb  tbe  cast  did  act 
occur  till  the  sittings  after  term.] 

T?T.*4rG.IlL      ^ViLLOCK  assignee  of  Westmacott,  a  bankrupt,  v.  Smith, 

In  actions  by     TN DEBIT ATUS  assumj>sit  for  work  and  labour,  &c.    Plea, 
assiimees  of       J.  f^^  general  issue^  which  had  been  pleaded  before  the  passing  of 

which  theg^  Sir  Samuel  Romily's  act,  49  Geo.  III.  cap.  131. 

neral  issue  was 

pleaded  before       ji  ^^j  contended,  that  as  the  defendant  had  no  opportunity  to 

Sir  Samuel  give  the  notice  pointed  out  by  the  10th  sect,  of  that  statute,  this 

^^Mmly'swt,  ^||3Q  ^[^  j^Qi  come  within  its  provisions,  and  the  plaintiff  wa^  still 

c.  131.  it  is'  bound  to  prove  the  trading,  act  of  bankruptcy,  and  petitiopiiig 

unnecessary  for  creditor's  debt, 
the  plautitfs  to 

mg!letof  Lord  Ellenboeouoh.    The  statute  says,  that  in  any  action 

baiikruptcy.or  brought  or  to  he  brought  by  any  assignee  of  a  bankrupt,  the  pro- 

^tor*s  debt :      ceedings  under  the  commission  shall  be  evidence  of  the  petitioning 

but, under  these  creditor's  debt,  and  of  the  trading  and  bankruptcy,  unless  the  de- 

a  judge  would    fcndant  before,  or  at  the  time  of  his  pleading,  give  notice  that  he 

give  the  defen-   means  to  dispute  these  matters,  or  any  of  them.  Therefore,  Where 

withdraw  his     no  such  notice  is  given,  the  proceedings  under  the  commission 

plea,  and  plead  ^ust  bc  sufficient.     If  the  defendant  had  wished  to  contest  the 

the  notice  de-    validity  of  this  commission,  he  might  have  obtained  leave,  by  a 

scribed  in  the     judge's  order,  to  withdraw  his  plea,  and  plead  it  aeain  with  a  no- 

10thsect.ofthe  •'.    *.,,,;,.  l   .       l    /         .j  T 

above  statute,     tice  suitable  to  his  case ;  but  as  he  has  not  done  so,  I  must  presume 

that  he  comes  here  only  to  deny  the  existence  of  the  debt 

demanded. 

Fark  and  Espinassc  for  the  plaintiff. 

Garrow  for  the  defendant. 


This  -note  was  cited  in  Clarkson  o.  Dadds,  C.P.  Sittings  after  T.  T.  Csr. 
MAirsriELD  C.  J.  who  recognized  and  acted  upon  the  dccisioo. 


Errat.  Some  mistakes  have  occurred  as  to  the  order  in  which  tha 
cases  of  Easter  Term  arc  arranged.  Those  from  p.  117* 
to  p^.  149.  were  tried  at  Westminster,  and  those  which 
follow,  io  London. 


CASES 

A|16UED  ANd  DECIDBD  AT 

if  i  s  i  F  n  I  u  s 

IN  K.  B. 

At  th  SiUingi  after  Trlniiy  Term, 
49  Gborge  III. 


tlRSt  SrfriNGS  AFTJER  TERM  IN  LONDON. 


Laxton  v.  I*eat* 

A  CTION  by  the  indorfee  againft  the  acceptor  of  Ifthrirdor^eco^ 
a  bill  of  exchange,  cbanrl  having 

noticr  thdt  it  wM 
»  -         accept ed  witli« 

1  nc  bill  was  drawn  by  one  Hunt^  and  accepted  for  out  coniiden. 

his  accommodation  by  the  defendants.    The  plaintiff  partVayment 

gave  value  for  it ;  but  had  notice  of  the  circumftances  a^iSTgive*?'!™*' 

of  its  original  formatiohi     When  it  became  due,  he  *efiSuXhI!herl- 

recchred  psxt  payment  from  HunU  and  gave  him  time  |5f^  JjJ^***^**' 
to  pay  the  remainder,  without  the  concurrence  of  the 
defendant. 

N.G.Clarke  ftr  the  plamtiff  contended,  that  the 

defendant  was  ftill  liable  for  fuch  part  of  the  fiun 

VoJL.IL  O  mentioned 
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mentioned  in  the  bill  as  remained  unpaid.  Although 
the  drawer  might  be  difcharged  ]>y  the  holder's  giving 
time  to  the  acceptor,  it  had  been  decided  that  nothing 
would  difcharge  the  acceptor  but  fatisfaftion  of  the 
bill  or  an  abfolute  renunciation  of  all  claim  upon  him 
in  refpeft  of  it(^7). 

Lord  Ellenborough.— This  being  an  accommo* 
dation  bill  within  the  knowledge  of  all  the  parties,  the 
acceptor  can  only  be  confidered  a  furety  for  the 
drawer,  and  in  the  cafe  of  fimple  contrads,  the  furety 
is  difcharged  by  time  being  given,  without  his  concur- 
rence, to  the  principal  (b).  The  defendant's  remedy 
over  is  materially  aflfefted  by  the  new  agreement  into 
which  the  plaintiff  entered  with  the  drawer  after  the 
bill  was  due.  The  cafe  is  exa£tly  the  fame  as  if  the 
bill  had  been  drawn  by  the  defendant,  and  accepted 
by  Hunt  in  confideration  o(  a  debt  due.  According 
to  many  authorities,  the  defendant,  upon  that  fuppo* 
fition,  would  have  been  difcharged,  by  the  time  given 
to  Hunt ;  and  the  principle  of  thefe  authorities  applies 
with  equal  ftrength  to  the  hOts  actually  given  in  evi- 
dence, f  N 


{a)   Dingwall    v.   Dunfter,,  againft  a  furety,  the  lachei  of 

Doug.  247.  the  obligee  is  no  ground  of  cU.- 

(it)    Rees  vi  Berrington,  2  fence  at  law.     Trent  Naviga- 

Vef.  Jun.  540.  Ciart  V.  Devlin,  tion   Company   v.  Harley,  10 

3  Bof.  &  Pul.  366.    .But  in  an  'Eaft,  34. 
adlon  on  an  ii^dcmnity  bond 

Plaintiff 
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Plaintiff  nonfuited  (/i). 

N.  G.  Clarke  and  ——  for  the  plaintiff. 

Gdrrow  for  the  defendant* 


i9i 


[Attorniefi  Fi/ier  and  S'^gen.'l 


(a)  Fide  EUia  v.  Galindo, 
Doug.  250.  If.  Engliik  v.  Dar- 
]e}r;  2  Bof.  k  PuL  6i.  £x  parte 
Smith,  Co.  B.  L.  i68.  Ed.  5. 
There  is  a  good  deal  ef  contra- 
d^dion  and  confufion  in  the 
books  ilpon  the  qaefUon,  which 
oir  the  two^  th^  diiwer  or  ac- 
ceptor of  a  bill  of.  ffSEchange,  is 
to  be.  confidered  the  ptjncipal 
debtor,  and  which  the  furety. 
The  old  cafes^^  looking  to  the 
<fonfideration  which  paiTes&om 
the  payee  to  the  drawer,  treat  ^ 
the  acceptor  as  a  ftranger,  only 
collaterdly  liable ;  but  in  mo- 


dem times  the  courts  feem  to  be 
more,  influenced  by  the  peculiar 
nature  of  the  cOntraA  created 
by  a  bill  of  exchange;  and  as  the 
drawer  cannot  be  refortedto  till 
the  acceptor  has  made  deffiult, 
in  analogical  reafpilings  concern- 
ing  their  refpe^ive  rights  ami 
liabilities  the  ktter  is  now  gene^ 
rally  pointed  out  as  the. princi- 
pal and  the  former  as  the  furety. 
Q.  Whether  itwOuldnowbeheld; 
that  debt  will  not  lie  againft  thl^ 
acceptor  of  a,  bffl  of  exchange  i 
Bifhop  V.  Young,  2  Bof.  &c 
PuL  78. 


Oa- 


ADJOURNED 


i88! 
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ADJOURNED  SITTINGS  AT  WESTMINSTER. 
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TutffdJiy, 
June  »7. 

In  an  lAion 
againA  the 
drawer  of  a 
'  farcigii  bill  of 
exchange,  a  pro- 
inife  of  paynient 
by  the  defendant 
aftci  the  bill  w?8 
dur,  is  luflicient 
evid'^nce  of  a 
protift  fornon- 
paymLnty  and 
notice  of  the 
di(honour  of  the 
til. 


Gibbon  v.  Coggon,  Esqi  SheriflF  of  Eflex* 

npHIS  was  an  aftion:  againft  the  fheriflf  of  Effcx  for 
not  arreting  one  Jo/eph  Cotbonrne  on  me&ie  pro* 
cefs  at  the  plaintiff's  fuit. 

The  plaintiff's  counfel  opened,  that  Colbournc  was 
liable  to  be  held  to  bail  as  drawer  of  a  foreign  bill  of 
exchange  indorfed  to  the  plaintiff.— To  prove  that 
Colbourne^  who  was  an  officer  in  the  army,  had  re- 
ceived notice  of  the  diflionour  of  the  bill,  the  evidence 
was,  that  after  it  had  become  due,  he  was  told  it  was 
difhonoured,  and  called  upon  to  pay  it ;  vrh^  he  faid^ 
that  his  qffiairs  were  at  that  moment  deranged^  but  that 
he  would  be  glad  to  pay  it  asfoon  as  his  accounts  with 
his  agent  were  cleared. 

Park  for  the  defendant  contended,  that  the  fame 
evidence  ihould  be  given  here  as  in  an  a£tion  againft 
Colbournej  and  that  to  charge  him  as  drawer  of  a  fo- 
reign bill  of  exchange,  a  proteft  muft  be  produced  as 
the  only  regular  notice  of  the  bill's  bemg  difhonoured. 


Lord 
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Lord  Ellenborough,— By  Colboume^s  promife 
to  pay^he  admits  his  liability;  he  admits  the  exigence 
of  every  thing  which  is  neceffary  to  render  him  liable. 
When  called  upon  for  payment  of  the  bill,  he  ought 
to  haye  objefted,  that  there  was  no  proteft.  Inftead 
of  that,  he  promifes  to  pay  it.  I  muft,  therefore^  pre* 
fume  that  he  had  due  notice,  and  that  a  proteft  was 
regularly  drawn  up  by  a  notary  (a). 


It  was  then  proved  that  after  the  delivery  of  the  ^* »» «Awn 

-  ,  ,,  .  igainft  the  flie* 

writ  to  the  Shenff,  and  until  its  return,  Colbourne  was  riff  for  ootir- 
in  the  county  of  Eflex,  and  that  notice  of  this  fad  on  msfne  pro- 
had  been  given  to  Mr.  Cuttings  who  is  agent  for  the  Thi!'pe"f^*b!^inc 
undcr-lheriff  in  London—But  t^Z^^ 

wicky  given  to 
the  under-flie* 

Lord  Ellinbo ROUGH  held  that  the  plaintiff  was  riff^t  agent  in 
bound  to  go  farther,  and  prove  notice  to  the  under-  delc^offuch^ 
flieriffinthe  country,  or  to  the  bailiff  to  whom  the  ddiwuSu*** 
warrant  was  direded.    Mr.  Cutting  could  not  be  con« 
fidered  the  agent  of  the  (heriff  for  the  purpofe  of  re- 
ceiving  fuch  notice.    His  fun£tions  were  of  a  perfedly 
different  fort.    Suppofe  the  cafe  of  a  capias  into  Nor- 
thumberland,  could  t^e    under-flieriff's    agent   in 
London  have  any  concern  with  the  manner  of  exe- 
cuting it }  But  die  prefent  cafe  m\i(l  be  gqremed  by 
the  fame  rule. 


{a)  FideLtggjt  v.  Thorpe,  December  14,  iSo^t  fo/km. 

Q  3  Plaintiff 
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Plaintiff  nonfuited. 

Gar  row  and  Curwpod  for  Utip  plaintlffl 

Park  and  Marryat  for  the  defendant.- 

[  Attprniesj  Dug  and  Cuttini.} 


Taefdayi 
June  X7* 

and  ^Aff  Af«ff//< 
Pwrfuvvant  at  • 
^'mi  may  ma  ia- 
ratn  a  joint  ac- 
tion for  work  - 
and  labour  in 
making  out  % 
pedigree,  both 
having  been  on 
^  duty  when  the 
ofdec  for  it  wai 
^iveny  although 
only  one  of 
them  wai  ap» 
plied  to  hy  the 
ficfendant.. 


TOWNSEND  AND   ANOTHl?.  V.  NeALE,  Esq^ 

'^rHIS  was  an  aftion  by  Wind/or  Herald  and  Blue 
Mantle  Pourfuivant  at  Arms^  for  work^and  labour 
in  making  out  the  defendant's  pedigree. 

It  appeared  that  the  defendant  applied  only  to  Mr« 
Townfend,  Windfor  Herald  j  but  that  at  the  time 
when  the  application  was  made^  both  the  plaintiffs  were 
in  attendance,  and  that  by  the  ufage  of  the  Herald's 
Of&ce^  a  Herald  aiid  Pourfuivant  are  always  m  atten- 
dance, who  fhare  the  profits  of  any  b^ifmefs  which  is 
begun  while  they  are  jointly  on  duty,  although  \\ 
Ihould  not  be  finUhed  till  long  after. 

It  was  objeded  that  t^e  defendant  could  not  be 
affeSed  by  any  fecret  regulation  among  the  members 
of  the  Herald's  College,  and  that  if  liable  at  all,  he 
could  only  be  liable  to  the  perfoa  with  whom  he  ^a4 
contrafted.  — But  "  .  .  c      .^    i.       . 

^  Lord 
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Lord  Ellenborough  held  that  the  plaintiffs  were 
in  the  fituation  of  co-partners,  and  might  maintain  a 
joint  adionfor  money  to  which  they  were  jointly 
entitled. 


The  defendant  likewife  objefted  that  the  pedigree  i«'  f^^^ »"  ^r 
was  tabulous,  which  reprelented  him  as  Imeally  de-  tiariarehu 
fcendedfrom  William  the  Conqueror,  Edmund  evidence  Tr. 
Ironside,  Llewellin,  Prince  of  Wales,  Roderick,  ?;^ut^uni^^^^^^ 
King  of  Ireland,  Fulke,  King  of  Jerufalem,  and  Cad-  ^i;!;:; 
WALLAPER  THE  Great,  King  of  Britain;   befides  '^«  defeat.:, 
being  allied  to  moft  of  the  reigning  houfes  now  in 
Europe* 

It  was  proved,  however,  that  he  had  ordered  his 
defcent  to  be  traced  through  all  the  direft  and  colla- 
teral branches  j  and  that  a  Iketch  of  the  pedigree, 
with  references  to  the  books  in  the  office,  bad  been 
delivered  to  him,  which  he  did  not  objed  to,  but  re- 
fufed  to  return.  Several  perfons  from  the  Herald's 
Office  fwore  that  they  never  made  out  any  fi£Htious 
pedigree,  and  that  they  had  documents  and  proofs 
for  all  the  426  defcents  in  the  one  inquefliom 

Lord  Ellenborough  faid,  that  as  a  fiditious  pedi- 
gree could  be  of  no  ufe  to  the  defendant,  he  would 
not  be  liable  if  this  furnifhed  to  him  were  of  that  de-  ^ 
fcription.  In  common  cafes  of  tl^s  fort,  the  plaintiffs 
would  be  bound  to  give  fome  general  evidence  of 
the  truth  of  the. pedigree;  but  here,  a  iketch,  with 
O  i^      ,  references 
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ToWNSfiND 

and  another 


references  to  the  original  documents,  had  been  de« 
livered  to  the  defendant,  with  which  he  feemed  fatis? 
fied,  and  by  refufmg  to  deliver  it  back,  he  had  pro- 
vented  the  plaintiffs  from  vcrify^ing  it.  Upon  the 
whole,  the  plaintiffs  wefe  entitled  to  recover,  if  the 
jury  (bould  believe  that  the  pedigree  was  fairly  com- 
piled from  authentic  materials  according  to  the  laws 
of  heraldry. 

The  plaintiffis  had  a  verdi£t« 

The  Attorney  General  and  Scarlett  for  the  plainti&t 

Garrow  for  the  defendant. 

[Attornics  Hdrintt  and  Ms^dki.^ 


*'  Temf*  If.  3.  fuerunt  in 
•  jtngUd  Regei  berMorum^  HeruU' 
di%  ei  Perfutvandu  '  Rfges  toti 
^nglis  duo  tantuiUf  ab  antiqtio^ 
^^untu  Au/tralium  partium  cii 
Trentam^  alur  BoreeJium  tran^ 
Tremam,  Hie  Norroy,  ilk 
Clarencieux  aominatus.  Garter 
muUa  donatut  pre  vim  id  in  pri" 
mum  tecum  ab  H.  5,  fuit  fu- 
ferinduQus,  /?.  3.  i.  Regni 
primus  htratdoi  itteorporavit,*^ 
iSpelm.  Glofs.  Herald,  But 
]philip  6&  Mary,  in  the  third  yea^ 


of  their  reign|  granted  a  new 
charter  to  the  Colle^  of  H^ 
raids,  whereby,  *«  Garter, /^^at 
jfrmorum,  Clarencieux,  Rat 
jfrmorum  partium  jIuflraBvm^ 
Norroy,  ^Rex  jfrmorum  partiwm 
Bcrealium^  6  heraldi  inferiores^ 
Windfor,  York,  Chefter,  Rich* 
mond,  Somerfet,  Lancafter,  ei 
omnes  profecutoret  Jive  perfin* 
vandi  armorumfunt  iucorp:rati.** 
4  Inft.  126.  Com.  pig.  tHi 
Norroy  (A), 


WOODFOEB 
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Woodford  v.  Ashley.  .  wednrt^, 

*  June  aV* 

^TpHIS  was  an  aftion  for  a  malicious  profccuticn,  inanaAionrcw 
"^    The  declaration  after  ftating  that  the  defendant,  fcc'llfoorannSl 
pn  the  3dday  of  June  1808,  indifted  Mary,  the  plain-  *,*^j'°" "  \t* ^ 
tiflF*s  wife,  in  the  court  of  Bang's  Behch,  for  an  affault,  t»»«  pcrfon  pro- 
alleged,  that  the  defendant  profecuted  the  faid  indid-  ^vhted  by  a 
ment   «  until  the  faid  Mary  afterwards,  to  wit,  on  ijZX^J^ 
«  Wednefday  next  after  15  days  of  JEafter,  in  the  49th  ^;;^'^*fe'j/ 
^'  year  of  the  relgii,  &c,  in  the  court  of  our  faid  Lord  i^fimwfitr, ««. 
^*  the  King,  before  the  King  himrelf  at  Weftminfter,  juJulX^ 
**  &c,  before  the  |light  Hon.  Edward  Lord  EUenbo-  !JS^',*frem  * 
^'  rough,  Chief  Juftice,   &c.  William  Jones,  Gent,  rhaithe '.S^ 
«  being  affociated  with  the  faid  Edward  Lord  Ellen-  ;^c^\e?j^I^ 
^  borough,  according  to  the  form  of  the  ftatute,  &c.  ^^^^^^'"^ 
«*  was  in  due  manner  and  according  to  the  due  courfe 
^*  of  law,  by  a  jury  of  the  faid  county  of  Middlefex 
♦<  acquitted  of  the  premifes  in  the  faid  indidlment  fpeci- 
^*  lied  and  charged  upon  her,  and  the  faid  Mary  was 
^  difchargcd  thereupon  by  the  faid  court." 

A  copy  of  the  record  of  acquittal  was  given  in  evl- 
dence,iRrhichwas  drawn  up  exa6llyintheufual  form,and 
from  which  it  appeared  that  the  trial  took  place  before 
Lord  EUenborpugh  at  Nifi  Prius  on  Tuefday  next  after 
the  end  0/ Hilary  Term  at  Wejiminjier  in  the  county  of 
Middlefex  in  the  Great  Hall  of  Pleas  there^  and  that  on 
Wednefday  next  after  15  days  of  Eafter  (the  return 
Qf  0ie  bab£as  corpora)  die  faid  Mary  was  adjudged 

by    ■ 
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1809.  by  the  court  of  our  lord  the  king  before  the  yng  him- 

WboDFORD  ^^^^'  '^  depart  without  day  in  that  behalf. 


The  Attorney-General  fubmitted  that  there  was  a 
fatal  variance  between  the  declaration  and  the  record 
o£  acquittal ;  as  the  trial  was  alleged  to  have  taken 
place  on  Wednefday  next  after  15  days  from  the  feaft 
day  of  Eafter,  whereas  it  was  proved  to  have  *taken 
place  on  Tuefday  after  the  end  of  Hilary  Term  j  and 
there  was  a  clear  mifdefcription  of  the  tribunal  before 
which  the  ve;dia  of  acquittal  was  given,  the  declara- 
tion dating  that  to  have  been  "  the  court  of  our  faid 
"  lord  the  king  before  the  king  himfelf,"  (which  muft 
be  a  trial  at  bar)  and  the  record  proving  it  to  have 
been  in  the  great  hall  of  pleas  at  Weftminfter  before 
Edward  Lord  Ellenborbugh,Chief  Juftice,  &c.  William 
Jones,  Gent,  being  affociated,  &c.  (which  was  a  trial 
nt  Nifi  Prius.) 

Garrow^  for  the  plaintiflF,  maintained,  that  upon  the 
authority  of  Purcel  v.  M'Namara,  9  Eaft,  157.  the  va- 
riance as  to  time  was  immaterial;  and  the  court  at  Nifi 
Prius,  though  not,  commonly  fp  defcribed,  might 
without  impropriety,  be  ftiled  the  co^irt  of  ouy  lord 
the  king  before  the  king  himfelf. 

Lord  Ellenborough.— This  is  not  the  court  of 
our  lord 'the  king,  before  the  king  himfelf,  but  a  fit- 
ting at  Nifi  Prius  in  the  great  hall  of  pleas  at  Weft- 
minftcr.    What  is  decifive  is,  that  the  declaration 

goe3 
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|Boes  on  to  fay,  that  the  faid  Mary  was  thereupon  dif-  1809. 
charged  by  the  faid  court.  She  was  not  both  tried 
and  finally  difcharged  at  the  fame  time,  nor  by  the; 
fame  tribunal.  The  miflake  has  arlfen  from  fuppofing 
that  both  occurrences  took  place  together  at  the  returi\ 
of  the  habeas  corpora.  But  the  Chief  Juftice  is  then 
fuppofed  to  return  his  record^  which  fliews  that  the 
trial  took  place  at  the  day  of  Nifi  IVius.-r-His  Lordihip 
rcfufed  t6  fave  the  point,  and  direfted  a  nonfuit. 


In  the  enfuing  term  Puller  moved  for  a  rule  to  fhew 
caufe  wTiy  th^  nohfjit  fhould  not  be  iet  afide,  con- 
tending that  the  variance  was  immaterial,  and  that  as 
tie  declaration  contained  a  fufficient  averment  of  the 
acquittal  according  to  the  faft,  the  incongruous  mat- 
ter might  b^  rejefted  as  furplufage ;  but  the  Court 
held  that  there  was  a  fubftantial  mifdefcription  of  the 
tribunals  before  which  the  plaintiflfs  wife  was  tried 
and  finally  acc^uitted,  and  Puller  took  nothing  by  his 
piotion* 

GarroWj  Toppings  and  Puller y  for  the  plaintiff. 

"The  Aitornej  General  for  the  defendant. 

(A(torntef^  Vincent  w^A  yohnfoHJ] 


Vide  Hunter  «.  French,  Willes,  5 1 7.     Rex  v.  Lookup,  i  T.  R. 
a^o,    Morgan  «.  Hughes,  3  T.  R.  23 1. 
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Mordbyjulyi.  SaBIN  V.  De  BuRGH  ud  OthCTS. 

A  noiicc  t«  m».  ^HIS  WES  an  adion  for  falfe  imprifonment  arainft 
94  o.  a.  c.  44.  three  magiltrates  of  the  county  of  Middleiejc 

need  not  fpeciff  T     -  . 

tktfc^m  ofaQiom 

iu^fu**ffidcnt'        -^  notice,  of  which  the  followmg  is  a  copy,  was 
»r  it  Harei        provcd  to  havc  been  ferved  upon  each  of  •  the  de* 

Ihc  writ  «■  >.      J  • 

prvceft,  and  the   tendants : 

«  Sirs, 
^  ;  VQU  having  on  or  about  17th  day  of  Oftober  laft, 
as  three  of  His  Majefty's  jufticcs  of  the  peace  in 
and  for  the  county  of  Middlefex,  caufed  me  to  be 
.  apprehended  and  unlawfully  confined  in  a  certain  gaol 
or  prifon  commonly  called  the  Cage,  at  Uxbridge,  m 
the  faid  county,  and  to  be  there  imprifoned,  and  kept 
and  detained  in  prifon  there  without  any  lawful,  rea- 
fonable,  or  probable  caufe  whatfoevcr,  for  a  long  fpace 
of  time,  (to  wit,)  for  the  fpace  of  three  hours  then 
next  following,  and  at  the  expiration  of  the  faid  con- 
finement and  imprifonment,  caufed  and  procured  me 
to  be  removed  from  the  faid  Cage  at  Uxbridge,  an4 
unlawfully  carried  and  conveyed  hand-cuffed  in  and 
on  board  of  a  certain  veftel  called  the  Enterprize  Ten* 
der,  then  lying  in  the  River  Thames,  and  without 
any  reafonable  or  probable  caufe  whatfoever,  caufed 
and  procured  me  to  be  kept  and  confined  in  and  oxi 
board  of  fuch  tender  for  a  long  fpace  of  rime,  (to  wit^ 
for  the  fpace  of  three  weeks  then  next  following  j  I  do» 

tbcreforcs 
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therefore^  according  to  the  form  of  the  ftatute  in  fuch 

cafe  made  and  provided^  hereby  give  you  notice  that 

I  fliall,  at  or  foon  after  the  expiration  of  one  calendar  v. 

month  from  the  time  of  your  being  ferved  with  this    ai^od^nT 

notice,  caufe  a  certain  precept,  commonly  called  a 

bill  of  Middlefex,  to^  be  fued  out  of  His  Majefty's 

court  of  King's  Bench  at  Weftminfter  againft  you,  at 

my  fuit,  for  the  faid  imprifonment,  and  fhall  proceed 

againft  you  thereupon  according  to  law.     Dated  this 

sSth  day  of  December  x8o8. 

Yours,  &c. 
Witnefe,  &c.  JAMES  S ABIN/' 

Garrow  for  the  defendants  objeifted,  that  this  notice 
was  infufficient  under  ftat.  24  G.  2.  c.  44.  {a),  in  not 
ft^ting  what  aftion  the  pl^tiff  meant  to  found  upon 
his  bill  of  Middlefex.  After  fuing  out  that,  he  might 
have  declared  in  cafty  or  in  tr^fpafs^  and  k  was  rnate^ 


(ii)  Stat.  24  Geo.  3.  c.  44«  place  of  his  abode,  by  the  at-^ 
$  I.  ena^Sy  ^  that  no  writ  fhall  torney  or  agent  of  the  perfba 
be  fued  out  againft,  nor  any  who  intends  to  fue,  at  leaft  OBfif 
copy  of  any  proeefs  at  the  fuit  calendar  month  before  the  fuing 
of  a  fubjeft  (hall  be  ferved  on  eut  or  ferving  the  &me,  in  which 
any  Juftice  of  Peaee,  for  any  notice  (hall  be  clearly  and  ex- 
thing  by  him  done  in  the  exe-  plicitly  contained  the  caufe  of 
cation  of  his  office,  until  notice  oQlon ;  on  the  back  of  which 
is  writing  of  fuch  intended  writ  notice  (hall  be  indorfed  the  name 
or  proeefs  (hall  have  been  deli-  of  fuch  attorney,  with  the  place 
veitd  to  himi  or  left  at  the  ufual  of  his  abode.'' 
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rial  that  the  magiftrates  fhould  be  informed  which  wai 
Sabin^   ^o  be  brought  againfl:  theih,  as  that  might  guide  their 

^  ^'         difcretion  in  tendering  amends.    Gne  of  the  bbJedUon^ 
Ds  Burgh    .    -        ,  ^  r^  -r*    .^  i        i 

md  others.  ^  LoVelace  v.  Curry,  7  T.  R.  031.  was,  that  the  no- 
tice did  not  ftate  wbatfhrm  cfaitim  the  plaintiff' meant 
to  commence^  and  it  might  be  gathered  from  what  fell 
fiom  the  court,  that  this  obje£Uon  was  fatal. 

Lord  Ellekborough. — All  that  the  fhttUte  re- 
quires is,  that  the  notice  ihall  contsun  two  things, 
I.  the  writ  or  procefs  which  the  plaintiff  intends  to 
twt  out;  2.  the  caufe  of  a£Uon  for  which  he  fuesC 
Both  thefe  are  contained  in  the  prefent  notice.  The 
form  of  adion  is  not  required  to  be  fpecified.  In 
Lovelace  y.  Curry ^  the  Court  oiily  decided,  that  there 
muft  be  a  month's  notice  of  the  particular  procefs  to 
be  fued  but,  and  that  it  was  hot  enough  to  fay,  that 
ana£)ion  fhould  be  commenced  againfl  the  magifhate  ' 
for  his /aid  niifconduil.  I  do  not  difapprove  of  any 
thing  laid  down  in  that  cafe ;  but  I  am  not  difpofed  to 
carry  it  farther;  left  aftfons  of  this  fort  fhould  be  ciU 
tireiy  defeated. 

The  attorney  whofe  name  was  indorfed  on  this  no- 
tice, and  who  had  ferved  it,  being  afked  if  at  that 
time  he  had  taken  out  His  certificate,  faid,  he  had  or- 
dered his  clerk  to  take  it  out,  and  had  given  him 
money  for  this  purpofe ;  but  that  he  had  never  feeit. 
it. — Lord  Ellenhhroitgh  held  this  fufEcient  evidence  6f 
his  being  qualified  to  a£t  as  an  attorney. 

-7  it 
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«» 


It  was  proved  that  the  defendants  having  convicted 
the  plaintiff,  a  farmet's  fon,  of  riding  on  the  fhafts  o^ 
his  cart)  .whereby  he  forfeited  las.  fent  him  onboard 
the  tender  at  the  Tower^  and  that  he  was  tranfmitted 
from  thence  to  a  Ihip  of  war  at  the  Nore^  where  he 
remained  till  difcharged  under  a  writ  of  habeas 
corpus. 

The  plaintiff  had  a  verdiQ  with  500  /.  damages* 

Pari  and  Reader  for  the  plaintiff. 

Garrowj  E/finqfey  and  Jrabin  for  the  defendants* 

,  [Attoraiei,  C9iemsu  and  M^r/idMi] 


De  Burgh 

audotberf. 


Bat  tlie  plaintiff  cannot  giye 
Botice  of  one  form  of  adion  and 
declare  in  another.  Strickland 
ti.  Ward,  7  T.  R.  631.  n.  It  is 
now  fettled,  that  where'  a  magif- 
trate  intends  to  a^  as  fuch,  in  a 
matter  within  bis  jimfdidlion, 
however  miftaken  he  may  be» 
he  is  entitled  to  notice  under 
this  ftatute.  Wdler  v.Tokit?,  9 
£311^564.  It  is  fufScient  for 
the  srttomey  who  gives  the  no- 


tice to  defcribe  himfelf  generallf 
of  the  town  in  which  he  refidesy 
as  **  of  Birmingham."  Oibohi 
V.  GougL  3  Bof.  &  PuL  551. 
But  it  muft  appear  from  the 
words  ufedy  that  the  place  at 
which  the  notice  is  dated  is  the 
place  of  the  attorney's  abode. 
•*  Given  under  my  hand  at  D." 
held  bad.  Taylor  v.  Fenwick, 
7  T.R.  635. 


WaioST 
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1869* 


July  3. 

In  an  aftlon  for 
the  value  of 
foodt  furniflird 
00  the  defend- 
Mi'*  credit  to  a 
third"  pcrfon> 
that  pei  fo'n  1% 
■or  »  compettiit 
iriineft  for  the 
ptaititff;  Without 
«  releafe 
Q.  Ifihlipcrron 
W  a  married 
froman  living 
hpart  from  her 
kvlbandy  whe- 
ther Ae  roufi  be 
^Ic^red  to  ren- 
Her  Aer  a  c&m- 
^tCBt  witncft  f 


WkiGHT  <;•  WardLEj  Esq-  m.  ft 

'T^HtS  was  an  aSion  by  an  upholfterer  for  the  prictf 
of  certain  hmfehold  furniture,  fupplied  to  one 
Mrs.  Mary  Anne  Clarke,  at  the  requeft  and  on  thtf 
credit  of  the  defendants 

To  prove  that  the  credit  had  been  ^iven  tb  the 
defendant,  the  *  principal  witnefs  was  Mrs.  Clarke 
herfelf* 

Se/fj  Sefjeant,  for  the  defendant  objefted  that  flie 
was  not  a  competent  witnefs  without  a  releafe.  As 
the  goods  were  fttmifhed  to  her,  and  were  now  her 
property,  flie  was  prima  facie  liable  for  them,  and  fhe 
had  therefore  a  dire&  intereft  to  fix  that  liability  on 
another  perfon* 

Tht  Aitornef  General^  ^^«/r^/ contended,  that  Ihe 
was  quite  an  indifierent  witnefs }  fmce  the  plaintiff^ 
by  bringing  his  adion  againft  Mr.  fVardle^  difclaimed 
all  right  to  fue  her,  in  the  fame  manner  as  if  he  had 
formally  releafed  her. 

Lord  Ellenborough  was  at  firft  inclined  to  think 
that  thd^  witnefs  could  never  be  charged  for  thefe 
goods,  and  had  no  intereft  in  the  verdi£t;  but  after- 
teards  thought  a  releafe  was  neceflary,  as  fhe  might 
have  mifled  the  plaintiff  by  mifreprefenting  the  con- 
,  du£tof  the  defendant^  and  might  flill  be  liable  if  this 
^ere  detefted, 

10  A  releafe 
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A  rdeafe  was  accordingly  executed  to  her,  by  the 
name  o(  Mary  Anne  Clarke.  She  was  then  afked, 
whedier  flie  was  not  married  ?  She  faid  that  fhe  was ;  v. 

but  that  flic  had  long  lived  apart  from  her  hufband*         Waedh. 

Befty  Seijeant,  infifted  that  the  releafe  (hould  be 
crecuted  to  him. 

The  Attorney  General  argued,  that  if  (he  was  a 
married  woman  flie  had  no  intereft  whatever,  as  flie 
could  not  herfelf  be  fued  for  t)ie  goods  even  had  ere* 
dit  been  given  to  her  alone ;  and  that  her  huiband 
could  not  be  liable  for  articles  fumiflied  to  her  in  the 
fituation  in  which  fiie  then  lived. 

B^j  Serjeant,  anfwered,  that  a  married  woman  wu 
an  incompetent  witnds  in  a  queftion  in  which  hei^ 
hulband  was  intcrefted ;  that  for  any  thing  proved, 
thefe  goods  might  be  fuitable  to  the  fortune  and  de- 
gree  of  Mrs.  Clarke's  hufband ;  and  that  the  Judge 
would  not  try  in  this  incidental  manner,  whether  fhe 
had  done  or  was  doing  any  thing  to  difcharge  her 
hufband  from  all  liability  for  the  debts  which  flie 
contra<5led. 

The  Attorney  General  faid,  the  plaintiiFwais  ready  to 
execute  a  releafe  to  the  hufl>and,-— which  was  done 
accordingly* 

Mrs.  Clarke  then  proceeded  with  her  evidence,  and 
the  plaintiiF  had  a  verdid. 

Vou  n.  P  The 
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5g^gl^       The  Attorney  General,  Garrow,  tod  G.  Bejl  for  the 
Wright       plaintiff. 


Wardle  • 


Beji^  Serjeant,  P^r^  2ndMarryat  for  the  defendant. 


[Attbrniefy  5/ei(«i  and  Ccrfie/J,] 


If  hufband  and  wife  ssre  not  '' 
parties  on  the  record,  it  does 
not  feem  -perfe6lly  fettled,  in 
what  cafes  the  one  may  be  a 
witneTs  where  the  interefts  of 
the  other  are  at  ftake.  In 
Williams  v.  Johnfon,  i  Str.5049 
which  was  an  afiion  for  wed- 
ding clothes  fumifhed  to  the 
defendant's  wife,  the  mother-in* 
law  was  admitted  to  prove  that 
they  were  delivered  on  tlie  cre- 
dit of  her  hufband,  and  thereby 
to  charge  him.  But  in  Davies 
«.  Dinwiddy,  4  T.  R.  678, 
where  the  adtion  wasbrought  by 
thetrufUes  of  a  married  woman 
for  taking,  under  an  execution 
Ugatfiil  tt)^  huiband,  goods  fe- 


cured  to  the  fole  and  feparate 
ufe  of  the  wife,  the  hufband  was 
held  not  to  be  a  competent  wit- 
nefs  to  prove  the  identity  of  the 
goodS)  although  it  was  argued 
that  he  came  to  fpeak  again  ft 
his  intereft,  as  if  the  goods  were 
not  righfefully  taken  in  execu- 
tion, the  debt  remained  unfatis- 
fied. — Wherever  the  hufband  or 
wife  is  a  party,  the  evidence  of 
the  other  is  invariably  excluded 
on  grounds  of  policyy  whatever 
the  tendency  of  the  evidence 
tendered  may  be  on  the  fcoie  of 
intereft,  Yide  Broughton  «. 
Harper,  2  Lord  Raym.  752. 
Rex  «.  Cliveger,  2  T.  R.  263. 
Bentley  V.  Cook,  2  T,  R.  265. 
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ADJOURNED.  SITTINGS  IN  LONDON. 


Wright  v.  Dannah.  Tudday, 

July  4, 

GOODS  bargained  and  fold. — ^Plea,   the  general  a  mcmprandum 
.-  °  °  dr  the  laic  of 

lilUe*  gofids  under  th« 

1 7th  fcdlion  of 
the  ftatute  of 

The  aaion  leas  brought  for  the  value  of  four  facks  f|^"ed'by"onl^f 
of  cloTcr  feed.    The  parties  having  met  on  the  com  ^^'^  contrafting 

*  o  parltet  ai  the 

exchange  in  London,  entered  into  a  negociation  for  auihorited 

the  fale  of  this  feed;  and  after  they  had  agreed  on  other:  the  agent 

the  price,  the  plaintiff  wrote  the  following  memoran-  j^rfjo/*^ 
flum  of  the  contrad. 

**  Robert  Dannah,  Windley  near  Derby* 

4  Sacks  clover  feed,  at  61.  i8s. 
Per  Fly  Boat." 

After  the  plaintiff  had  written  this  -memorandum, 
the  defendant,  who  overlooked  him  while  he  wrote  it> 
defiredhim  to  alter  the  figures  18  to  16, — 6/.  i6s.  be-* 
ing  the  price  agreed  on.  This  the  plaintiff  accordingly 
did.  They  then  parted,  the  memorandum  being  left 
with  the  defendant* 

Vm  Park 


w 


28o9« 


Wright 
v. 

PANKAH. 


CASES  AT  NISI  PRTUS. 

Park  objeQed  that  this  was  not  a  fufficient  memo^ 
randum  within  the  ftatute  of  frauds^  not  being  figned 
by  the  party  ^o  be  charged  by  it,  or  his  authorized 

agent  (tf). 


Garrow  and  Puller^  contra,  fubmitted  that  the  de- 
fendant had  made  the  plaintiff  his  agent  for  the  pur* 
pofe  of  figning  the  memorandum,  by  t)verlooking 
ind  approving  of  what  he  had  written ;  and  they  put 
the  cafe  of  a  man  incapable  from  difeafe  or  ignorance 
€f  writing  for  himfelf. 

Lord  ELLEMSORotf  OH  (aid,  the  agient  muft  be  fome 
third  perfoDf  and  could  not  be  the  oth^t  contra&iog 
party. 

Plaintiff  nonfuited. 

Carrow  and  Pulhr  for  the  pisundff. 

Park  for  the  defendant. 

[Attoniet,  HTM  said  Mafdafe.J 


{a)  1$  Car.  a.  c.  j.  f.  17,  ^n- 

aftsi  **  that  flo  eontfaft  for  tlie 
iaie  «of  any  gooda,  kc,  for  the 
price  of . I  oh  or  upwards,  (hall 
be  good  except,  &c.  or  that 
fome  note  or  memorandum  is^ 


writing  of  the  faid  bargain,  be 
made  and  iigned  by  the  parties 
to  be  charged  by  fuch  contrafi, 
or  their  agents  thereunto  law* 
fully  authorized." 


1% 
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«*o$ 


l*hii  cafe  will  proMbly  be 
•onfidered  as  governiiig  the 
conftniaioikof  ^c  4th  feAion, 
concerning  promifes  by  execu- 
tors, fureties,  &c.  in  which  the 
words  09  to  the  t^cnt  «re  nearly 


tlie  izxmt  as  in  the  »7th.— Thfc 
3dfedioA»  relating  to  ailign- 
ments  and  furrenders  of  leafe^^ 
&c.  requires  that  the  agent 
Ihall   be   authorized  kf  wrk' 


Dannah. 


LU3S  AXD  OTH£JtS  V.  LaKCASHIMC* 


Tuefday, 


^HE  pbdntiSs  declared  as  payees  of  apromiffo^  Uponaninftm- 
-^    note  made  by  the  defendant  for  200I.    The  &ft  "^ll'f^^^ofr 
count  ftated  the  note  as  payable  on  requeft  ^  the  fecond  i,fo«L'flbt^^^^ 
as  payable  fix  months  after  da£e.  ^'gn/d  ""y  i*^^*^' 

^  '^  perrons,  there  ii 

sn  indoffcmcot 

written  st  the 

time  of  figninjf 

ir,  flaring  that 

the  note  is  take« 

St  a  fecurity  fur 

all  baUiicet  Co 

the  amount  •f 


The  inflTamenif  adduced  in  evidence,  was  in  the 
following  form : 


^  We  joindy  and  feveraliy  promife  to  pay  to  Mr.  ihcfjlli'withi 


fpecificd  which 
one  of  the  thre« 
might  happen  to 
owe  to  the  payee; 
rhat  the  note 
fhould  be  in  lorca 
Cix  months  ;  and 
fhit  ao  money 
Ih  juld  be  liable 
to  be  called  for 
fooncr  ii^ny 
cafe.     !n  an  ac* 

-..^.^  A »    ,  •..-  *'*♦"  ag'inft  one 

•f  tiM  farrticfy  the  payee  cannoi  declare  upon  this  inflrumeat  as  a  promtflbry  note,  pnyable  eirhrr 
•n  demand,  or  at  fix  monthi  after  date.  Between  ihefe  partiM»  the  inrtrumcnt  U  aa  aereemtnu  aoi 
mwH  .brAasped  tod  dcobrcd  upon  aa  fucH. 

P  3  On 


Thomas  Leeds  and  Co.  (the  plaintiffs)  or  order,  the 
fum  of  200L  for  value  received  by  us.  As  witnefs 
our  hands  this  Sth  day  of  Sept.  i8o8« 

Jas.  Marriott. 
Jas.  Lancafliire. 
Edward  Ball.'' 


to6  .-.  CASES  AT  NISI  PRIUS. 

^8^9-  On  the  back  of  the  paper  were^thefe  words,  which 

Leeds       ^^^^  proved  to  have  been  written  before  it  was  figned 
and  others     hj  Lancajhire  OT  Ball  : 

Lakcashirx 

"  The  within  note  is  taken  for  fecurity  of  all  fuch 
**  balances  as  James  Marriott  may  happen  to  owe  to 
**  Thomas  Leeds  and  Co.  not  extending  further  thsth 
'*  the.  within  named  fum  ofaool. ;  but  this  note  to 
**  be  in  force  for  fix  months,  and  no  money  liable  to 
*^  be  called  for  fooner  in  any  cafe." 

It  appeared  that  there  were  mercantile  dealings  be- 
tween the  plaintiflFs  and  Marriott,  in  the  courfe  of 
which  he  became  indebted  to  them ;  and  that  they 
refufed  to  deal  with  him  any  longer,  imlefs  he  pro- 
cured a  guarantie  from  fome  refponfibie  perfons. 
Upon  this,  the  above  inflrument  was  made.  It  was 
impreffed  with  a  promiffory-note  ftamp,and  the  makers 
reprefented.it  to  the  plaintiffs  as  a  binding  promiffory 
note. 

Garrow  for  the  defendant  objeQed,  however,  that 
it  was  in  reality  an  agreement ^  and  ought  to  have  been 
ilamped  and  declared  upon  accordingly. 

Park  and  Littledale  contended,  that  this  inflrument 
mud  either  be  confidered  a  promiffory  note  payable  on 
demand,  or  a  promiffory  note  payable  in  fix  months. 
It  was  made  payable  to  the  plaintiffs  or  order j  and 
therefore  was  negotiable.  Might  it  not  then  have  been 
declared  on  as  a  promiffory  note  in  the  hands  of  an  in- 
8  dorfee 
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dorfee  for  value  ?  But  it  muft  be  fo  equally  in  the 
bands  of  the  payees.  The  indorfement  being 
repugnant  to  the  body  of  the  bill,  might  be  re- 
jeded  entirely ;  and  if  it  were  confthied  as  a  defeaz- 
ance,  it  could  not  operate  further  than  to  prevent  the 
bill  from  being  put  in  fuit  till  fix  months  after  its  dare, 
and  to  let  in  evidence  on  the  part  of  the  defendant  that 
no  balance  was  then  due  to  the  plaintiffs  from  James 
MatrioiU  ^ 
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1809. 
V- — .^-— i 

Leeds 
and  others 

LANCASIIIRfi 


Lord  Ellenborough. — As  between  thefe  parties, 
the  inftrument  in  queftion  is  only  an  agreement,  and 
not  a  promijTory  note.  In  the  hands  of  a  bfiua  fde 
holder,  who  received  it  as  a  promiflbry  note,  it  might 
poffibly  be  confidered  as  fuch  ;  but  the  prefent  plain- 
tiffs can  only  treat  it  as  a  guarantie  for  Marriott  to- 
the  amount  of  200U  As  to  them,  the  indorfement 
muft  be  incorporated  with  the  body  of  the  note,  it  is 
clear,  therefore,  that  they  cannot  taaiutain  an  acllon 
upon  it  without  an  agreement  (lamp* 

Plaintiffs  nonfuited.   . 

Park  and  LittJedalc  for  the  plaintiffs. 

Gatrow  for  the  defendant. 


It  was  formerly  thought  a  gency»    Andrc'A'«  «»  Franklin, 

proxniiTary  note  might  in  foaae  Stra*   ^4,     Dawkea  w.  Lord 

ciifcs  \)e  payable  qq  a  coatin-  Ddozaincj  2£L  Rep.  724*  But 

P4  "^ 


ioi                                         CAStrS  AT  NISI  PRIUS. 

1809.  it  is  now  {ully  fettled  that  there  WU  eyents,  the  inftruineiit  muft 

^      X*     1^  18  no  diftin£kion  in  tliis  refpcft  be  treited  as  a  fpedal  ^ree- 

a   ^f^  between  promiflbry  nates  and  xnent.     Carlos  v.  Fancouitj^  ia 

^^  bills  of  exchange,  and  that  if  error,  5  T.  R,  482* 

Lancashire  the  money  is  not  payable  at 


ju[y6r*  Smith  v.  Mullett* 

I 

'   Inana6kionby  •    n     t       •     1      r         riMir  «  * 

thc/cuft.h,agz\tA  A  CTION  againft  the  indorfer  of  a  bill  of  exchange 

of  a^ii^of  «-^'*  drawn  by  one  M/7Zr,  payable  "to  his  own  orcjer^ 

S%\!'which  and  indorfed  by  him  to  the  defendant,  by  the  defend- 

'^'^^"  ^rcd  ^^   ^^  ^^^  Hefgrd,  by  Heford  to  one  JyleU^  by 

that'thc  i)iainiiff  Jyleft  to  the  plaintiff,   and  by  the  plaintiff  to  one 

vc^iwd  no:ice        _ '  * 

ot  ,.    (I  I  {honour     LoWC* 
of  UK  -  !l  from  •   I 

bii  inrlorfee  on 

Ili^n'Candiavc  The  bill  bccame  due  on  Saturday,  May  19th; 
ii«tic«  to  hit  i«-  when  it  was  in  Lowers  hands.     He  and  all  the  parties^ 

mediate  indorfer^  ,  /.i-i  t»  ^^^ir*  « 

by  a  leticr  jAii  to  It  rcfide  ui  the  metTopolis.     On  Monday  the  20th^ 

ny  p^ft  offi^njl"  X-ow^  gave  notice  to  the  plamtiff  that  the  bill  had  been 

aX  bu"fotte  difhonoured.     On  Tuefday  afternoon,  a  few  minuter 

that  it  was  not  paft  fiye,  the  plaintiff's  clerk  put  a  letter  into  the  two- 

delivered  out  *^  n       /r  •    •  •  mm  rw«  .     , 

till  the  roomtos:  penny  pole  otnce,  giving  notice  to  Aylett.  This  letter 
/[.A/*nVtbythii  having  been  put  in  fo  late,  according  to  the  courfe  of 
iJ^^Vdlffi.  *e  two-penny  poft,  was  not  deUvered  put  till  Wed^. 
dJ  fcrs*^aK*  h"  '^^^^^y  nioming.  On  Wednefday  AyleU  gave  notice 
in  the  couue  »f  to  Hefford^  and  Hefford  to  the  defendant.  The  qae& 
ortbe*diihonuu»  tiou  was,  whcthcr  the  defendant  had  received  due  no* 
rthf/^i?!l    ticeofthcdilhonourofthebm. 

doifee  and  to 

the  dcfeadaat4  Park 
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ZOjl 


Park  aad  C^timan  ixudntained  that  the  notice  wm 
fbffideat  on  the  sodicdty  of  Scott  v.  Liffbrd^  1  Cattipb. 
246.  "vrhere  a  bfll  of  exchange  all  the  parties  to  which 
reCded  in  London  or  the  iricinity,  becoming  due  on 
the  4th  of  the  month,  it  yffzs  then  prefented  for  pay- 
ment by  the  payee's  bankers,  who  returned  it  to  him 
difhonoured  on  the  5th,  and  the  court  held  that  alerter 
from  him,  put  into  the  two-penny  poll  on  the  6th  (at 
what  hour  did  not  appear),  was  reafonable  notice  to 
the  drawer  of  the  difhonour  of  the  bill.  The  rule 
therefore  was,  that  every  indorfee  fliould  have  a  day 
to  give  notice  to  his  indorfer  j  and  herr  reckoning 
the  number  of  indorfees,  it  would  be  found  that  the 
defendant  had  received  notice  a  day  fooner  than  he  had 
a  right  to  require  it. 


1809. 


Smith 

MULLETT* 


Lord  Ellenborouoh.— It  is  of  great  importance 
that  there  fhould  be  an  eftabliihed  rule  upon  this  fub- 
jeft,  and  I  think  there  can  be  none  more  convenient 
Aan  that  where  the  parties  refide  in  London,  each 
party  fhould  have  a  day  to  give  notice.  I  have  before 
laid,  the  holder  of  a  bill  of  exchange  is  not,  omi^ 
omnibus  aliis  negotiisy  to  devote  himfelf  to  giving  notice 
of  its  difhonour.  It  is  enough  if  this  be  done  with 
reafonable  expedition.  If  you  lunit  a  man  to  the  frac- 
tional part  of  a  day,  it  will  come  to  a  ^eftio.n  how 
fwiftly  the  notice  can  be  conveyed,— a  man  and  horfe 
mufl  be  employed,  and  you  will  have  a  race  againft 
timo.—  But  here  a  day  has  been  loft.  The  plaintiff  had 
notice  himfelf  on  the  Monday,  and  does  not  give  no- 
tice to  his  indorfer  tiU.  the  Wednclliay*    If  a  party  has 

ai^. 
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J  309. 

Smith 

IfuZXCTT. 


an  entire  day^,  he  muft  fend  off  his  letter  conveying 
the  notice,  within  poft  time  of  that  day.  The  phhitiff 
only  wrote  the  letter  to  Ayleti  on  the  Tuefday.  It 
might  as  well  have  continued  in  his  writing-deik  on  the 
Tuefday  night,  as  lie  at  the  poft  office.  He  has  clearly 
been  guilty  of  laches,  by  which  the  defendant  is  dif« 
charged. 

Plaintiff  nonfuited. 


Park  and  Calfman  for  the  plaintiffs 
Garrbro  and  Comyn  for  the  defendant. 

[Att»rims,  fTaJirtugi  and  Crec^.] 


In  Marfh  t.  Maxwell^  tried 
during  the  fame  fittings.  Lord 
Ellenborougii  ruled, that  up- 
on the  dilhonour  of  a  bill,  it  is 
not  enough  that  the  drawer  or 
indorfer  receives  notice  in  as 
many  days  as  there  are  fubfe- 


quent  indorfees,  unleft  it  is 
(hewn  that  each  indorfee  gave 
notice  within  a  day  after  re- 
ceiving it ;  as  if  any  one  ha& 
been  beyond  the  day,  the  drawer 
and  prior  indprfers  are  dif* 
charged. 
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PiERsoN  V.  Hutchinson.  Friday,, jufy  7, 

•TpHIS  was  an  aftion  by  the  indorfce  againft  the  ac-.  j^^'^^^^"^ 
ceptor  of  a  bill  of  exchanRC.  maintained 

^  °  againrttheac- 

^  ceptor  of  a  bill 

The  Attorney-General  in  opening  the  plaintiff's  cafe  which  wSf  1o«, 
ftated,  that  he-fliould  not  be  able  to  produce  the  bill,  dor^'ilu^k 
as  it  had  beeh  loft :  but  he  Ihould  prove  that  before  » '^•'*.«*  <>[»«• 

'  *  dcimiuty  haa 

the  adion  was  brought,  the  defendant  had  been  regu-  b««n  undtrcd 
larly  called  upon  for  payment,  and  had  been  offered  an  a  u  *  ^ 
unexceptionable  indemnity.     According  to  the  ufage 
of  merchantSjhe  was  thereupon  bdnnd  to  honour  his  ac- 
ceptance in  the  fame  manner  as  if  the  bill  had  dill  re<* 
mained  in  the  plaintiff's  hands,  and  had  been  a£iually 
prefented  to  him  in  the  ufual  form.     It  is  laid  down  by 
Marias  (a)y  that  when  an  accepted  bill  is  loft,  the  party 
to  .whom  it  is  payable  (hould  notify  this  to  the  acceptor; 
^  and  when  the  bill  falls  due,  and  the  time  is  come 
**  for  him  to  go  for  the  money,  the  party  which  had 
*^  accepted  the  bill  is  not  freed  from  prefent  payment  of 
-**  the  money,  becaufe  the  bill  is  loft ;  for  though  the 
<<  accepted  bill  be  loft,  yet  he  that  accepted  it  is  not : 
**  Neither  muft  the  acceptor  think  this  to  be  a  fufficient 
•^  anfwer  for  him  to  fay,  Jhetu  me  my  acceptedybill  and 
**  I  will  pay  you  J  and  fuch  like  flams,  merely  to  make 
**  ufe  of  the  money  a  Jittle  longer  time.    'He  may,  in 
**  cafe  of  obftinacy,  be  fued  at  law  for  the  money  with- 


(a)  Marius  on  Bills  of  Exchange,  p.  19.  fol.  ed, 

*^out 
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"  out  the  accepted  bill,  and  be  forced  to  the  payment 

"  thereofwithcofts  and  damages;  and  therefore  merely 

^^  by  reafon  of  the  bfs  of  the  accepted  btU,  he  can  have 

"  no  juft  caufe  or  plea  to  detain  thi  money  beyond  the 

*'  juft  time  from  the  right  party  who  fliouid  receive  the 

*^  fame."     Marius  then  goes  on  to  fay,  that  for  tKs 

purpofe  the  party  entitled  to  payment  has  only  to  give 

bond  or  other  reafonable  writing  to  the  content  and 

good  liking  of  the  party  that  did  accept  the  bill,  and 

fuch  as  in  reafon  he  cannot  refufe^  engaging  to  fave  him 

harmlefs  from  the  accepted  bill  which  is  loft,  imd  to 

difcharge  him  from  the  fum  therein  mentioned  i^;ainft 

the  drawer  and  all  others  in  due  form. — Therefore,  if 

it  fiiould  appear  in  the  prefent  cafe,  that  the  indemnity 

oflFered  was  fuch  as  in  reafon  the  defendant  could  not 

refufe,  the  production  of  the  bill  would  be  difpenfed 

with^  and  the  acceptance. being  proved  by  fecondary 

evidence,  the  plaintiff  would  be  entitled  to  a  verdid. 

'  Lord  £li.£Kborough. — If  the  bill  were  proved  to 
be  deftroyed,  I  fhould  feel  no  difficulty  in  receiving 
evidence  of  its  contents,  and  directing  the  jury  to  find 
for  the  plaintiff.  Even  on  a  trial  for  forgery,  the  de- 
firudion  of  the  inftmment  chargecl  by  the  mdidment 
to  be -forged,  is  no  bar  to  die  proceedings*  I  remem- 
ber at:afe  before  Mr.  Juftice  Buller,  where  the  pri- 
foner  had  deftroyed  a  bank  note  he  was  "accuied  cff 
having  forged,  by  fwallowing  it.  He  Was  acquitted 
«m  the  merits:  but  the  learned  judge  who  prefided 
held,  that  he  might  have  been  convifted  without  the 
produdion  of  the  bank  note,  and  this  doctrine  was 
approved  of  by  the  whole  profeiSon*  Here,  however^ 

the 
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ihc  inftrument  is  not  deftroyed.  It  is  loft  after  being 
sndorfed  by  the  payee.  It  may  now  be  in  the  hand< 
of  a  bond  fide  indorfee  for  value^  who  miglit  maintam 
an  adJoh  upon  it  againft  the  defendant.  This  brings 
it  to  the  indemnity.  But  whether  an  indemnity  be 
Sufficient  or  infufficient,  H  a  queftion  of  which  a  court 
of  l&w  cannot  judge.  There  are  (Sda  to  be  fure^  that 
upon  the  offer  of  an  indemnity  the  indorfee  of  a  loft 
bill  may  recover  at  law ;  but  thefe  arc  fb  contrary  to 
the  pxjncipl/es  on  which  our  judicial  fyftem  refts,  that 
I  cannot  venture  to  proceed  upon  them*  Sinee  the 
plaintiff  can  neither  produce  the  bill  nor  prove  that  it 
is  deftroyed,  he  muft  rcfort  to  a  court  of  equity  for 
relief. 

The  AttomeyXieneral  faid  they  could  fhew  that  thd 
bill  had  been  difcounted  for  the  defendant's  accommo- 
dation, and  that  the  money  had  come  into  his  hands ; 
but  Lord  EX'LEKBORQUGH  obferved,  diat  would  not 
alter  the  cafe;  for  if  theplamtiff  were  allowed  to  re- 
cover on  the  money  counts,  the  defendant  might  fiill 
be  compelled  to  pay  the  fame  fiim  a  fecond  time  to  ^ 
bona  fide  hoMer  of  the  bill. 

Plaintiff  nonfuited. 

The  Attorney-Gemralj  Holrtydl^  and  Bollaml  tor  the 
plaintiff. 

GatfMo  for  the  defendant* 

[Attoraies>  &mtk  *.wt SkttMM»i,\ 
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In  Hart  v.  King,  12  Mod. 
310,  which  was  an  a6lion  agaiaft 
the  drawer  of  a  bill  of  exchange 
which  had  been  lofl  after  it  was 
proteftedy  Lord  Holt  is  ftated 
to  have  ruled,  that  the  plaintiff 
was  intitled  to  recover,  on  prov- 
ing an  acknowledgment  by  the 
defendant  that  he  had  drawn 
tBe  bilL  But  from  the  report 
it  does  not  appear  in  what  cha- 
rader  the  plaintiff  fued,  and  as 
there  is  no  mention  of  any  in- 
demnity, it  is  probable  that  the 
bill  }iad  never  been  indorfed. 

In  Ex  parte  Greenwayy  6  Vef* 
Jun.  813.  Lord  £li>on,C.  faid, 
«*  When  I  was  Chief  Juftice, 
I  tried  an  a£tion  in  the  Com- 
mon Pleas  upon  a  bill  alleged  to 
be  lody  which  had  been  pre- 
vioufly  indorfed  by  the  payee. 
An  indemnity  was  offered  by 
bond :  but  I  nonfuited  the  plain- 
tiff. The  counfel  objefted 
ftrongly  on  the  offer  of  indemni- 
ty. But  I  never  could  under- 
jland  by  what  authority  courts 
of  law  compelled  parties  to  take 
the  indemnity." 

If  the  bill  when  loft  was  not 
indorfed,  and  confequently  no 
good' title  can  be  made  to  it, 
there  feems  no  reafon  why  an 
a£lion  at  law  may  not  be  main- 
tained upon  it,  as  in^the  cafe 
of  a  loft  deed. — And  it  has 
been  determined  that  if  a  bill 
when  loft  had  only  a  fpecidl  in-  . 


dorfement  upon  r!t,  the  indorCee 
may  recover  at  law  withottt 
producing  the  biH. 

Lon^  and  others  ▼.  SaiSet 
Guildhall,  1 3th  December  i8o5». 
CcMT.  Lord  Ellenborough. 

Adion  againft  the  Defendant 
as  acceptor  of  a  foreign  bill  of 
exchange,  drawn  by  one  Alvez 
payable  to  his  own  order,,  and 
fpecially  indorfed  by  him  to  the 
plaintiffs.— Xrtfraxsclerk  to  filter 
and  Kaye^  proved  that  he  carried 
the  original  bill  to  the  Temple 
to  enable  one  Jonet  to  compare 
it  with  th»  affidavit  to  hold  to 
bail,  and  having  done  fo,  and 
taken  a  corre£k  copy  of  it,  put 
it  into  his  pocket  book,  which^ 
was  ftolen  on  his  return  home. 
Jones  proved  that  the  copy  pro- 
duced was  correfl,  and  that  yf/- 
vexy  the  drawer,  had  indorfed  it 
fpecially  to  the  plaintiffs.  On 
this  evidence  the  plaintiffs  had 
a  verdi^. 

Another  diftin^iion  may  par- 
haps  be  takes,  with  refpe^  to  a 
bill  indorfed  in  blank,  and  loft 
after  it  has  become  due.  As  the 
finder  could  not  in  that  qafe  give 
an  effe£^ual  right  of  adion  even 
to  an  indorfee  for  value  and  with- 
out notice,  it  may  be  thought 
that  the  acceptor  cannot  infift 
upon  an  indeainity,  andlhat  the  , 
interference  of  a  court  of  equity 
would  be  unneoeflaryi  but  at 
the  plaintiff  would  nttke  out  a 
oigbit 
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prima  fatu  cafe  by  proving  tlie 
acceptance  and  indorfementy  it 
might  be  hard  to  expofe  the  ac- 
ceptor,  after  payment  of  the  bill 
without  any  indemnity,  to  the 
hazard  ox  (hewing  by  legal  evi- 
dence,  that  the  bill  had  been  loft 
after  it  became  due. 

It  feems  extraordinary  that  the 
provifioa  of  9  &  10  W.  3.  c,  17. 
^3.  concerning  the  giving  of 
another  bill  of  exchange  in  the 
place  of  one  loft,  (hould  never 
have  been  extended  by  the  legif- 
lature  beyond  the  cafe  of  the 
drawer  of  an  inland  bill^— above 


th^  value  of  5L — payable  at  a 
certain  time  after  date-exprelfcd 
to  be'for  value  received-and  l#ft 
within  the  time  limited  for  pay- 
ment.— The  3*  &  4  Ann.  c.  9. 
having  given  the  like  remedies 
on  notes  as  were  then  in  ufe  on 
inland  bills,  may  be  confidered 
as  having  extended  it  to  the  ma* 
kers  of  promiifory  notes  of  a  like 
defcription. 

As  to  the  mode  of  proceeding 
to  enforce  payment  of  a  loft  bill 
in  equity,  vide  i  Vef.  341.  5 
Vef.  Jun.  338.     6  Vef.  Jua. 

8X2. 


Mines  v.  Sculthoi^pii. 

TNDEBITATUS  affumpfit  for  goods  bargained  and 
fold  i  and  for  goods  fold  to  defendant,  and,  at  his 
requeft^  delivered  to  one  Cecil  Hicks  \  with  the  ufual 
money  counts.    Plea,  the  general  IfTue. 

Hicks  J  a  retail  fliopkeeper,  applied  to  the  plaintiff, 
a  xvholeliale  dealer,  to  be  furniihed  with  a  quantity  of 
cheefe  in  the  way  of  his  trade,  and  referred  him  to 
the  defendant  as  a  perfon  who  would  be  accountable 
for  what  fiiould  be  fent.  The  plaintiff  thereupon 
wrote  a  letter  to  the  de^dant,  requiring  to  know 
whether  he  confented  to  this.  The  defendant  returned 
the  following  anfwer : 


Saturday,  July  8. 

If  B.  by  a  writ* 
ten  guaraniie 
undertake 
to  A.  to  anfufgr 
for  thi  faymtftr 
ef  goods  to  be 
fenl  by  him  to 
C,  j4»  cannot 
mainram  indehtm 
tatus  ajfumjtfit 
again  ft  B,  for 
the  price  of   • 
goods  fent  to  (7. 
accordingly,  but 
mufl  declare 
fpecially  on  the   * 
guarantie.  ^ 


Sir, 


siS 
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Sir, 


SCUL- 
THORPJB- 


^  IN  reply  to  yours  of  yefterday  refpefting  Mr.  I£cks» 
now  inform  you,  I  will  anfwe^  for  the  payment  of 
goods  fent  to  him  to  the  amount  of  <£ioo.  for  fix 
months.  Hope^  after  that,  you  will  not  think  it  ne- 
ceflary  for  me  to  be  longer  accountable,  as  you  will, 
of  courfe,  become  well  acquainted  with  his  manna:  of 
doing  bufinefs,  and  that  that,  aa  well  as  hi^  payments, 
will  be  quite  fatisfaftory,    1  am,  &c/' 

Goods  were  accordingly  fupplied  by  the  plaiotlfr  to 
ISicks,  for  the  ^alue  of  whieh  the  prefect  action  was 
brought* 

Gar  row  and  Larves  for  the  defendsmt  contended, 
that  under  thefe  circumftances  indebitatus  ^tmpjii 
would  not  lie,  and  the  plaintiff  ouj;ht  to  have  de- 
clared fpecially  upon  the  guarantie.  The  goods 
were  not  fold  to  the  defendant ;  but  to  Bkks.  He 
was  the  real  debtor,  and  the  otb«r  was  only  a  ftisety. 
There  was  no  debt  or  duty,  therefore,  on  the  part 
of  the  defendant,  in  coniideration  of  which  the  law 
nyfed  a  promife.  The  declaration  fliould  have  ftated^ 
that  Ui  coniideration  that  the  plaintiff  would  dcBver 
the  goods  to  Hkksy  the  defendant  undertook  (o  gua- 
rantee the  payment  of  them. 

The  Attomey-Gemraly  eontray  argued,  that  as  the 

defendant  had  undertaken  to  anfwerfor  fbepofmenitf 

goods  finty  xtittt  was  a  cohtrad  of  fide  with  him,  and 

the  price  of  the  goods  fo  fent  was  a  dekt  for  whkh  he 

?  vas 
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\)iras  liable,  and  for  the  payment  of  ixrhich  the  law 
raifed  a  promife.  According  to  the  contrafb  betweeti 
the ,  parties,  the  confideration  moving  froip  the 
plaintiff  was  executed,  and  the  breach  of  the  defend- 
ant's undertaking  lay  in  rhe  non-payment  of  money. 
Therefore,  indebitatus  ajfumpfit  was  the  proper 
remedy. 

Lord  Ellenborough.  The  goods  were  certainly 
fold  to  Hicks.  The  defendant's  undertaking  is  coU 
lateral,  and  ought  to  have  been  declared  on  fpeci« 
ally. 

Plaintiff  nonfuited. 


ii7 


The  Attorney  General  and  Marryat  for  the  plain- 


tiff. 


Garr&w  and  Lawet  for  the  defendant. 

lAttoroSciy  fnUri$m  and  LsmgAam.} 


See  all  tlie  cafes  upon  this  ful:^,  coUe£led  and  comtneAted 
upon,  I  WiUiams'i  Saunders,  2x1.  (a. } 


voL.n. 


Q 
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Snook  and  anojhbr  v.  Davidion  and 

ANOTHER. 


A.f  »  merchant^ 
M  different  times 
employ!  C,  an 
in(«rancebrokcr| 
to  eflPedt  policies 
ofinfuiance  for 
bim :   C,  with- 
out jI.'s  concur- 
rence,  employs 
^.y  another  infup> 
ance  broker,  to 
cffcd  thefe  poli- 
cieSy  informing 
hi  mthat  they  were 
for  a  correfpoD- 
dentintheeoun* 
try  :   B.  gets  the 
palicies  cffeAerf 
in  ^.*s  namei 
and  delivers 
them  ally  except 
onci  to  C,  s  C. 
becooact  bank* 
rupt,  without 
having  paid  B, 
any  part  of  the 
premiumi,  and 
j1,  being  indebt- 
ed to  his  eftate 
beyond  the 
amount. — He/Jf 
that  B,  had  not 
a  lieo  on  the  po- 
licy he,  detained 
for  the  general 
balance  due  to 
bim  from  C,f 
and  that  jf. 
could  maiouio 
trover   for  this 
policy  againft 
B,f  after  ten- 
dering him  the 
premiums  and 
commiffioD  due 
inrefpedofit 
alone* 


^ROVER  for  a  policy  of  mfurancc. 

The  queftion  was,  whether  the  defendants  had  a 
lien  upon  this  policy  for  the  general  4)alance  due  to 
them  from  one  John  Carter  ? 

In  December  i8oS  and  January  1809,  the  plaintifis 
gave  inftrudioHs  to  Carter,  an  infurance  broker,  to 
effed  feveral  policies  for  them.  Carter^  inftead  of 
doing  fo  himfelf^  without  their  confent  or  knQwiedge, 
employed  the  defendants,  who  are  likewife  infurance 
brokers,  to  effed  the  policies.  He  told  the  defendants, 
they  were  for  a  correfpondent  in  the  country,  and  it 
appeared  from  the  policies  themfelves^  which  he  de- 
livered to  them,  that  they  were  for  the  plaintifis,  as 
they  were  all  filled  up  in  their  names.  The  defend- 
ants got  the  policies  underwritten,  and  advanced  the 
premiums;  no  part  of  wfaichhasyet  beenrepaid  tothem. 
All  the  policies  were  ddivered  to  Carter^  except  diat 
on  whieh  the  a&ion  was  brought* 

In  January  1809,  Carter  was  declared  a  bankrupt. 
The  plaintifis  were  then  indebted  to  him  in  a  larger 
fum  than  the  balance  due  from  him  to  the  de- 
fendants. / 

Before 
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Before  the  commencement  of  the  a£Uon,  the  plsun* 
tiffs  tendered  the  defendants  17I.  6s.  6d.  the  amount 
of  premiums  and  commiffion  on  the  policy  in  queftion; 
but  the  defendants  refufed  to  deh'ver  it  up,  unlefs 
the  balance  due  to  them  from  Carter  were  completely 
(atisfied. 

Park  for  the  plaintitTs  contended,  on  the  authority 
of  Maanfs  t;.  Henderfon,  1  Eaft,  335,  that  the  defend- 
ants could  have  no  lien  on  the  policy  for  their  general 
balance.  The  principle  laid  down  in  that  cafe  was, 
that  wherever  the  broker  has  notice  that  the  perfoa 
who  employs  him  is  himfelf  an  agent,  the  rights  of  the 
principal  (hall  not  be  affefted  by  the  ftate  of  accounts 
between  the  other  two ;  and  it  was  there  held  that  an 
Englifh  fubje6l,  in  time  of  war,  informing  the  broker 
that  the  property  infured  was  neutral^  was  a  fufficient 
indication  to  the  broker  that  the  party  a£fced  as  agent 
and  not  on  his  own  account.  Here  Carter  cxprefsly 
told  the  defendants  that  ihefe  policies  were  for  a  cor- 
refpondent  in  the  country,  and  the  plaintifis'  names 
aduidly  appeared  upon  the  face  of  them. 

Garrowj  contra,  infifted  that  the  cafe  of  Maanfs  v- 
Henderfm  diflfered  eflentially  from  the  prefent.  Here 
it  appeared  that  the  aflured  had  not  paid  the  premiums 
to  any  one,  and  they  could  fuflfer  no  inconvenience  if 
called  upon,  while  thefe  premiums  were  flill  due  to 
fome  one,  to  pay  them  to  thofe  by  whom  they 
bad  adually  been  difburfed.  Carter  might  be  pre- 
iumcd  to  have  anauthorityto  effe£i;  the  policies  through 
the  medium  of  another  broker,  if  he  could  not  do  the 

Q  3  bufineis 


sty 

1809. 

Snook 
and  another 

Datidsoit 

and  another* 
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iScg.       bufinefs  himfelf.    The  plaintiffs  having  enjoyed  the 

^Snoqk"'    b^efit  of  the  labour  and  money  of  the  defendants^ 

and  another    were  bound  to  pay  them  what  was  due  upon  all  the 

Davison     P^^^^^^^*  ^^^  ^  ^^^Y  P^^  ^^is  to  the  defendants,  it  wat 

and  another,    clear  they  could  not  be  again  liable  to  (he  aflignees  of 

Cariefy  which  was  the  proper  rule  for  deciding  the 

queftion. 

Lord  ELLENBOROUGH.r-There  is  no  privity  be- 
tween you  and  this  party.  A  fub-ageht  employed  as 
the  defendants  were,  cannot  acquire  the  broker*s 
general  lien, 

VerdiO:  for  the  plaintiffs. 

Park  and  Abbott  for  the  plaintiffs. 

Carrow  and  Gafelee  for  the  defendants. 

^  [Attorniej,  JFo^d  and  Atthf/tn.'] 


According  to  the  principle  far  he  can  give  the  infurandc 
of  George  v.  Claggett,  7  T.  R,  broker  a  general  lien,  by  cow- 
359.  if  the  agent  a6ts  under  a  cealing  his  principal ;  but  rea- 
deltrtdere  commiflion,  and  di-  fowng  from  analogy,  it  may  be 
rc£U  policies  to  be  effected  as  concluded,  that  without  fome 
for  himfelf,'  the  broker  would  fpecial  authority,  the  agent  can- 
be  entitled  to  r^ain  the  policy  not  convert  the  policy  into  a 
in  his  hands,  or  any  money  re-  pledge  or  fecurity  for  a  debt 
ceived  from  the  underwriters  due  from  himfelf  to  a  tiuni  per- 
upon  it,  for  the  general  balance  fon.  Vide  Grove  v.  Dubois, 
as  between  him  and  the  agent,  x  T.  R.  1 1 2.  Daubigny  v. 
Where  the  agent  has  not  a  del  Duval,  5  T.R.604.  Mackenzie 
€rtdere  commiffion,  it  does  not  v.  Scott,  6  Bro.  P.  C.  380. 
feem  ^xp^fslydetermined,  how 

Parkin 
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Parkin  v.  Dick. 


July  II. 


•T^HIS  was  an  aCHon  on  a  policy  of  infurance  at  and 
from  London  to  the  (hip*s  port  or  jiorts  of  dif- 
charge  in  the  Brazils.  By  a  memorandum  at  the 
bottom  of  the  policy^  the  infurance  was  declared  to 
be  on  goods  by  the  Little  Jean,  as  fhouid  thereafter  be 
declared,  each  package  to  pay  average  the  fame  as  if  it 
wcrefeparately  injured. 

In  the  fpecification  of  intereft  on  the  back  of  the 
policy  were  the  following  articles;  9  anchors,  22 
frapnells^  7  cables,  20  coils  of  cordage. 

The  (hip  was  captured  on  her  outward  voyage  by  a* 
fquadron  of  French  frigates. 

Tlie  Attorney  General  for  the  defendant  contended, 
that  the  infurance  was  illegal  and  void.  By  33  G.  3. 
c.  2.  his  Majefty  was  authorized  to  prohibit  the  expor- 
tation of  all  naval  ftores  without  a  licence ;  and  by- 
an  Order  in  Council,  dated  22  December  ifiqy,  fuch 
exportation  was  prohibited  for  a  period  comprehending 
the  voyage  in  queftion.  Therefore  as  it  could  hardly 
be  contended  that  anchors  and  cables  were  npt  naval 
fiores,  uidefs  the  plaintiff  could  produce  the  king's 
licence  for  exporting  them,  he  mud  be  nonfuited.  . 


Poiiqr  Iroiw 
Londoi  \o  a  fo. 
icign  poi»,  **  uA 
gcHKis  as  (hoald 
thereafter  bn  tk- 
cUicd,  caah 
p.ickage  to  pay 
«vcrag?,  tl« 
fame  as  if  ir 
were  feparatrly 
inrured."     K 
fmall  quantity 
of  ntfoal Jiortt 
wa«  aftervrardfl 
nicniioned  in  th* 
fpecificalion  of 
intcrcA,  and  cx« 
polled  in  the 
vtflcl  with  the 
other. gauds  i.i- 
furcd,  wi  huut  a 
licence,  contrary 
to  a  prucl&mation 
auihorized  by 

Held,  thar  the 
policy  was  cn« 
lirely  vitiated, 
and  that  the  af^ 
furrd  could  not 
recover  f^^r  th^i 
partuf  lhegrjod» 
the  exportation 
»»f  which  was 
legal. 


S3 


Carrovjj 
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'^09^  ^  G  arrow  J  ^ontra^  infifted  that  even  fuppofing  the  aft 
of  parliament  to  have  been  violated,  however  the  ex- 
porter of  thefe  articles  might  be  liable  to  a  penalty, 
the  policy  was  not  avoided,  as  the  ad  contained  no 
claufe  ( fuch  as  was  inferted  in  the  convoy  and  flave* 
trade  a£ts)to  prohibit  or  annul  infurances  on  voyages 
undert^en  contrary  to  its  ena&meiits. — ^At  any  rate, 
this  could  only  be  a  queftion  of  qtssntum.  The  articles 
which  came  under  the  denomiqation  pf  naval  Jlores 
formed  but  a  very  trifling  part  of  the  ciirgo ;  and  it 
was  exprefsly  provided  by  the  policy,  that  each  package 
(hould  pay  average,  the  fame  as  if  it  were  feparately 
infured.  The  infurance,  therefore,  was  clearly  good 
for  all  but  the  prohibited  articles.  In  the  late  cafe  pf 
Law  V.  Hodgfon  (a)  upon  the  fale  of  bricks,  Mr.  Juf* 
tice  Le  Blanc  afked  if  all  the  bricks  wei^e  under  the 
ftatute  meafure ;  thereby  clearly  fignifying,  that  forfo 
many  as  were  n6t^  the  plaintiff  might  have  recovered. 
If  there  were  different  fhippers  of  goods  on  board  a 
general  fhip  who  proteded  their  refpcftive  intercfts  by 
ieveral  policies,  all  thefe  policies  could  not  be  rendered 
void  by  one  of  them  being  upon  naval  ftores.  So  here 
it  mufl  be  taken  as  if  there  were  feparate  policies  upon 
each  package;  and,  with  the  exception  of  a  few  articles, 
the  afiured  were  entitled  to  their  flipulated  indequiity 
from  the  underwriters. 

Lord  Elz^enborough.— The  obje£tion  is  fatal*    I 
have  got  a  claufe ,  declaring  policies  on  prohibite4 

(41)  Ante  147, 

▼oyagfi, 
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?oyag€S)introdoced  into  ads  of  parliament,  for  the  pur  ^  ^09* 
pde  of  warning  the  pnblic.  But  it  is  clearly  unnece& 
iarjr.  The  illegality  of  fuch  policies  is  a  confequence 
of  law*  Nor  can  I  feparate  one  part  of  the  fubjed 
mattei!  iofured  from  the  refidue.  It  may  be  a  hard 
cafe  if  only  a  fmdl  quantity  of  naval  ftores  be  included 
in  a  cargo  which  is  infured  ;  but  the  fmalleft  quantity 
renders  the  adventure  illegal,  and  I  have  no  fcales  to 
weigh  degrees  of  iUegalky.  This  contrad  is  entire, 
and  is  wholly  vend. 

Plaintiff  nonfuited* 


In  the  enfuing  term,  Taddj  moved  for  a  rule  to 
ihew  caufe  why  the  nonfuit  fliould  not  ^e  fet  a(ide$ 
^guing,that  the  infurance  was  valid  as  to  all  thcrgopds, 
occept  the  naval  ftores^  which  conftituted  but  a  very, 
ftqall  part  of  the  cargo ;  that  the  cafe  was  like  that  of 
a  bond  conditioned  for  the  performance  of  fome  cove* 
nants  that  were  legal  and  fome  that  were  illegal,  where 
the  obligee  may  ftill  fue  for  the  penalty,  ^iipon  the 
breach  of. any  of  the  legal  covenants  ;  that  the  legifla- 
ture,  by  enabling  that  the  fliipper  fliould  forfeit  treble 
the  value  of  the  naval^ores  exported,  affixed  a  fpecific 
penalty  to  a  vi^W  of  the  a&,  but  did  not  avoid  all 
policies  upon  the  voyage ;  that  if  a  policy  upon  a 
large  cargo  of  lawful  goods  were  to  be  vitiated  becaufe 
a  fmall  quanti^  of  naval ,  ftores  was  put  on  board,  a 
penalty  might  be  inflided  infinitely  greater  than  the 
legiflature  intended ;  and  that  in  the  pref^it  cafe  the 
defendant  was  eftopped  from  taking  the  obje£Mon,  as 

Q  4  the 
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y_!}°?Lf    ^^  policy  informed  hi^i.of  the  nature  of  the  goods* 
Parkin       But— 

Dick.  The  Court  faid,  it  bring  rendered  illegal  by  the 

aS:  to  fail  with  any  quantity  of  naval  (lores  on  boards 
without  a  licence,  all  collateral  contrads  were  impli- 
edly forbidden,  and  vacated  if  entered  into ;  that  the 
policy  could  not  be  applied  to  the  other  goods,  the  * 
voyage  being  unlawful  and  the  contraft  entire ;    that 
the  hardfhip  was  not  a  greater  than  in  the  cafe  of  finug* 
gling  \  that  the  underwriters  did  not  know  what  the 
goods  were  when  they  underwrote  the  policy,  and  if 
they  did,  might  have  prefumed  that  the  plaintiff  had  6b* 
tained  a  licence ;  that  the  fhip  was  liable  to  be  (lopped 
on  account  of  the  naval  (lores  on  board,  whereby  the 
ri(k  was  greatly  enhanced ;  that  the  aflured  had  brokea 
an  implied  warranty,  not  to  put  any  thing  on  board 
tlie  (hip  which  (hould  render  her  liable  to  be  fcized 
or  detained;   and  that  to  allow  the  quedion  to  be 
further  difcuffed  might  Occa|ion  doubts  upon  pointy 
of  law  which  it  was  of  importance  that  the  public 
fliould  cQnfider  as  finally  fettle^. 

Rule  refufed^ 
J  GarroWf  Topfmgy  and  Tacbfy  for  the  plaintiff. 

*  The  Attorney  Gpurai^  Garr^w^  and  Marryat  Pqx 

the  defendant, 

r 

(a\  Vide  Johnfop  v,  Hu^fon^  ii  Eaft,  iSo.  Grcxoare  ▼,  Valooj 

>nt»  iij4. 
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STiRLmOy  Bart.  v.  Vauohak.  '  i^^j  i> 


^X*HIS  was   an  zBdon  on  a  poliCT  of  infuranc?  Theciptoitof 
eSeded  by  the  plaindflF,  *^  for  himfelf  and  others  .  mjuna  eip». 
concerned  or  as  agent,  on    the  prize  No.  3, ,  Cthe  na^Md  Irmy, 
Princeffa)  at  and  from  Monte  Video  to  a  port  or  ^Sf uJ?*^* 
ports  of  difcharge  in  the  United  Kingdom,  valued  ^'"*^*,^^'i 
at  6000I.  as  per  W.  B/s  letter  of  the  loth  Sep-  infuraWeinttftt 
tember."    The  firft  count  ftated  the  interefl:  to  be  tti«ft. 
in  the  Kino,  and  that  the  infurance  was  made  for  his 
ufe  and  benefit    The  fecond  coimt  laid  the  intereft 
to  be  in    ^^  the  flag  and  general  officers  and  com- 
B^anders,  and  other  officers,    feamen,  marines,  and 
foldiers,  ading  on  a  conjunf):  expedition  of  the  navy 
and  army,  (amongft  others)  againft  a  certain  fortrefs 
upon  the  land,  to  vrit,  the  fortrefs  of  Monte  Video** 
A  third  c^unt  alleged  that  the  Princejfa  was  notajhip 
belonging  to  bis  Majefty^  or  any  of  his  fubjeSls.     The 
lofe  was  averred  in  all  to  have  happened  by  the  perils 
of  the  fea. 

The  Princiffa  was  a  prize  captured  at  Monte  Video^ 
when  that  place  was  taken  by  the  expedition  under 
General  Sir  Samuel  Aucbmuty  and  Rear  Admiral  5//r< 
Ung.  The  infurance  was  effeded  in  confequence  of  a 
letter  received  by  the  plaintiff  from  William  Blacker ^ 
and  (igned  by  him  for  himfelf  and  the  other  prize 
(igents  appoiiited  by  the  commanders  of  the  expedi* 
tion  to  a^  on  behalf  of  all  int^efted  in  the  capture. 

0» 
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Vaoohah. 


On  the  loth  of  Sq>t.  1807,  the  Princefa^  having 
^TiRLiNo^    "^^^^  ^^^^  up  as  a  tranfport^  failed  from  the  nvetPlate^ 
V.  with  thefleetforJSii^i/^^fj^un4^.  die  ecpunapd  of  Admi- 

ral Murray.  She  experienced  ftormy  weather,  and 
on  the  23d  of  the  month  ihefwas  obliged  to  make 
fignal$  of  diftfefs*  Admiral  Murray  fent  perfons^  on 
l^oard  to  examine  her  condition,  and  upon  their  report 
he  withdrew  the  troops  fhe  carried,  together  with  her 
crew,  to  other  vefleis,  and  abandoned  her  and  her 
csrgo  upon  the  ocean.  She  was  never  feen  or  heard 
of  afterwards. 

Park  infifted  that  the  plaintiff  <^uld  not  recoirer,  as 
the  infurance  had  not  been  effeded  by  order  of  any 
one  who  had  an  infurable  intereft  in  the  prize;  Ac-  * 
cording  to  Lucena  r.  Crawford  {a\  there  was  fiich  an 
intereft  in  the  crown ;  but  ftiU  it  was  neceffary  that 
the  infurance  (hould  be  effeded  by  fome  one  autho- 
thorized  by  his  Majefty.  In  that  cafe,  Mr.Ro/e  had 
proved  that  the  Dutch  prizes  were  infured  by  an  order 
from  the  Treafury.  Perhaps  it  wbuld  be  enough  if 
the  infurance  were  recognized  and  adopted  by  his  Ma- 
jefty's  government ;  but  here  there  was  no  evidence 
of  that  fort  j  Blacker  tvas  merely  the  agent  of  the 
captors,  and  the  aftion  was  evidently  brought  for  their 
benefit.  The  queftion,  therefore,  was  reduced  to  this, 
whether  they  had  an  mfurable  intereft  at  the  time 
when  the  policy  was  eflfeded  ?  and  it  was  dear  that 


{a)  3  Bof.  &  Pol.  75.  2  New  Rep.  369. 

they- 


V. 
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they  had  not  before  condenuution,  which  did  not 
take  place  till  long  after.  Previous  to  that  they  had 
only  a  reittoie  hope  of  advaoitagey  which  might  eafily 
have  been  defeated.  Vaooh^h. 

Lord  £jLL£NBoiL0uoH««^By  45  Geo.  3.  c.  ^a.  it 
h  enaded,  that  in  conjunft  expeditions  of  the  navy 
and  army  againft  any  fortrefe  upon  the  land,  property 
taken  thereat  fhall  be  divided  among  the  flag  and 
general  officers,  other  officers,  feamen,  and  foldiers 
employed,  in  fuch  proportions  as  hisMajefty  fliall  fix,, 
or  the  commanders  fhall  agree  upon.  The  captors  of 
the  property  taken  at  Mvnte  Videoy  therefore,  had  an 
mfurable  Intereft  in  it  from  the  moment  of  the  capture. 
Antecedently  to  the  paffing  of  that  flatute,  the  navy  had 
aninfurable  interefl  in  prizes  taken  atfeabefore  condem- 
nation {a)i  and  the  navy  and  army  afting-in  a  joint  ex- 
pedition againft  a  land  fortrefs^  are- now  placed  on  the 
fame  footing.  The  plaintiff  might  poffibly  recover 
on  the  count  which  lays  the  intereft  in  his  Majefty* 
It  is  the  duty  of  every  fubjeft  to  proteft  the  property 
of  the  crown ;  and  an  infurance  effe£ted  by  order  of 
the  agent  appointed  by  the  commanders  of  his  Majefty's 
forces,  may  perhaps  be  prefumed  to  be  authorized 
by  the  crown.  But  on  the  fecond  count  there  can  be 
no  doubt.  A  reafonable  expe^tion  of  profit  has  been 
held  to  be  an  infurable  intereft  ;  and  here  the  right  of 
the  captor^  could  only  be  defeated  by  the  crown  re- 

(«)  Le  Craa  t.  Hughes>  Park,  358>  6th  edition,  Marihalli  108. 
^pehsn  ▼.  Bell^  8  T.  R.  154. 

%  ftortng 
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1809. 

Stirling 

Vaughan. 


Tbt  ftntence  of 
the  Couit  of 
Admiraliy  eon- 
dtmaingceitaia 
goods  at  capttir* 
<d  from  the  cnc- 
mjf  it  condU- 
five  evidence 
that  iliey  were 
lb  captured. 


ftoring  the  property  taken  to  the  enemy.  The  captors 
had  the  poiTeffioh  of  the  fubjed  matter  infured,  and  a 
well  founded  expe&ation  of  the  whole  bemg  diftributed 
among  them.  Therefore,  a  policy  to  protect  thdr  in* 
tereft  in  it,  is  not  a  mere  wager^but  mmt  be  coniidered 
a  fair  and  valid  contrad  of  indemnity. 

Verdid;  for  the  pkintiE 

The  cafe  afterwards  came  before  the  Courts  on  a  rule 
to  (hew  caufe  why  there  iliould  not  be  a  new  trial ; 
when  the  Judges,  without  giving  any  opinion  on  the 
queftion,  how  £ar  the  infurance  could  be  confidered  as 
eflfe&ed  on  account  of  his  Majefly,  all  agreed  that  the 
captors  had  an  infurable  interefl:  before  condemnation, 
and  that  the  verdid  ought  clearly  to  (bind  on  the  fecond 
count  (a). 

Another  aftion  was  tried  on  a  policy  on  goods  on 
board  the  fame  (hip.    The  cargo  coafifted  chiefly  of 


{a)  But  where  a  (hip  is  taken 
by  an  Englifh  cruizer,  after  a 
proclamation  by  the  king  to  de- 
tain and  bring  into  port  all  vef- 
fels  of  the  nation  to  which  (he 
belongs^  and  ^ore  a  declara^ 
turn  of  ho/iilititx  againll  that 
nation,  the  captors  have  not 
upon  the  commencement  of  hof. 
tilities  an  infurable  interefl  in 
the  prize,  as  they  cannot  claim 
it  of  right,  and  if  the  crown 
ppake  a  gnuit  in  their  favour  of 


the  whole  or  any  part  of  it,  this 
would  be  altogether  ex  gratia. 
Routh  ▼.  Thompfon,  iz  EaSL 
428.-  If  it  be  fta^  in  a  cafe 
referred  that  the  infurance  was 
on  account  of  the  captors,  this 
precludes  the  coniideration  whe- 
ther a  count  in  the  declafatlon 
can  be  fuftained,  averring  the 
intereft  to  be  in  the  crown,  and 
the  infurance  to  be  made  on  ac» 
count  of  his  Majefty.    Id.  IL 

Jfuit'f 
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Jefmt*s  barky  which  in  reality  had  not  been  captured        1809. 
at  Monte  Video  from  the  Spaxuards,  but  exchanged  *'T'">^^"*^ 
with  them  for  articles  which  were.  However,  by  a  de-  ^. 

cree  of  the  Admjplty  Court,  the  whole  cargo  was    Vaughak. 
condemned  as  prize  taken  at  Monte  Video,  and  Lord  ^ 

£i.L£KB0R0UGH  held  this  conclufire  evidence  that  it 
was  fo,  in  fupport  of  a  count  laying  the  intereft  in  the 
captors. 

The  plaintiff  recovered. 

The  Attorney  General^  Garrow  and  Taddy  for  the 
plaintiff. 

Parij  Marryaty  snd  Carr  for  the  defendant. 

[Attormci,  Gngg  V  C«f/W</,  aad  Kaji  Ssf  FrifltfielH^I 


Rfix  V.  Frederick  Pollman,  John  Keylock,         pniky. 
Sarah  Harvey,  and  John  Watson.  j      i"*3^  '4- 

i^^HlSwasan  indidlment  agamft  the  defendants,whichr  ^j^^J2l7if 
charired  that  they  **  unlawfully  and  corruptly  did  procuring  from 

the  L>ordi  of  th« 

meet,  combine,  confpire,  confult,  confent,  and  agree  Tnafury  the  ap. 
among  themfelves,  and  together  with  divers  other,  Prf<Jr^"inof- 
evil  difpofed  perfons  to  the  jurors  unknown,  unlaw*  ^^^l^l^^^ 
fully  and  corruptly  to  procure  and  obtain,  receive,  •'emeanortt 

•  conifBon  lav. 

have. 
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have,  and  take,  t^  mt^  to  the  ufe  of  them  tbefaid  f.  P.^ 
J.  AT.,  and  S.  jK,  and  of  certain  other  per/ons  to  the 
jurors  likewife  unknown^  a  certain  large  fum  of  money, 
to  vit,  the  fum  of  2^oool.  as  a  compenfation  and  re^ 
ward  for  an  appointment  to  be  made  by  the  Lords 
Commiflioners  of  the  Treafury  of  our  Lord  the  King, 
of  fome  perfon  to  a  certain  ofBce  touching  and  con- 
cerning his  Majefty's  cuftoms ;  to  wit,  the  office  of  a 
coaft  waiter  in  the  Port  of  London,  through  the  cor- 
rupt means  and  procurement  of  them  the  faid  F.  P., 
J«  JT.,  and  5.  if.,  and  certain  other  perfons  to  the 
jurors  unknown  j  the  faid  office  then  and  there  being 
an  office  of  public  truft,  touching  the  landing  and 
fbipping  coaftwife  of  divers  goods,  liable  to  certain 
duties  of  cuftoms/'    The  indi£hnent then  wem  onto 
ftate  various  overt  afits  in  furtherance  of  the  confphracy. 
There  were  feveral  other  counte,  which  all  laid  the 
oonfpiracy  in  the  fame  way. 

Efpinajfe  for  the  defendant  Pollman^  propded  to 
argue,  that  the  indidment  was  bad  on  the  face  of  it, 
as  it  was  not  a  mifdemeanor  at  common  law  to  fell 
or  to  purchafe  an  office  like  that  of  coaft  waiter  j  and 
that  however  reprehenfible  fuch  a  pra&ice  might  be, 
it  could' only  be  made  an  indidlable  offence  by  aft  of 
parliament/ 

*  Lord  Ellenborouoh.— If  that  be  a  queftton,  it 
muft  be  debated  on  a  motion  in  arreft  of  judgment, 
or  on  a  writ  of  error.  But  after  reading  the  cafe  oiRix 

v.  Vaugban 
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'  ▼«  Vatigban  in  Burrow  (a)^  it  will  be  very  difficult  to 

;  aigue  that  fh«u>ffence  charged  in  theindidment  is  not 

a  mifdemeanor. 

• 
Gross,  J.  in  pailing  fentence,  Gkewife  obferved 

that  there  could  be  no  doubt  that  the  indiflment 

was  fufficient,  and  that  the  offence  charged  was  clearly 

a  mifdemfiuior  at  common  law  {b). 


'Au  iodiAmenr 
againft  A.,  B., 

'    It  appeared  that  the  defendants  Pollmany  Keylock,  fhii^ed,  ^at 
and  Harvey  had  entered  into  a  negociation  with  one  |**7tJ52'to  Lb* 
Weffcy  to  prckrure  him  the  office  mentioned  in  the  in*  ^^*  '*  ^ib.  iq 
di<5lment  for  the  fum  of  2,oooL  which  they  had  agreed  the  VJa.,^^ 
to  ftarc  amongft  themfelves  in  certain  ftipulated  pro-  u"o  oiher"l^r 
•portions  j  but  although  this  money  was  lodged  at  the  ^^^t^^^ 
banking  houfe  of  Sykei,  Snaitby  &  Co.  iu  which  the  ^"(n  o^  money 
defendant  Watftm  was  a  partner,  and  he  knew  it  was  appobtmenf  *". 
lo  be  paid  to  Follman  and  Keylock  upon  //^'s  ap-  u'lJ^STdTb"'; 
|x)]ntment,  there  was  no  evidence  to  frew  that  heknew  Soney**^^  ^ 
4liat  Scarab  Harvey  was  to  have  any  part  of  it,  or  that  ^i^^  »"  Wi 
Ae  was  at  all  impucated  m  the  tranfaoion*  to  a.  and  a 

wfacR  the  ap. 
_  poiotmcnt  was 

procured|did 
not  know  tbK 

(11)4  Burr.  2494.  in  which  a  (i)  Vid.  jlnft-H?.  iHawk.  ^.y^^'^^olror 

criminal  infonnatioQ was  granted  P.C.c.67.   Stockwell  r.  Norths  waa  atalUmpii! 

fcr  offeriog  the  Duke  of  Graf-  Noy,  loa.   Moor,  78 !•   S.  C,  "****  *"  *^ 

ton,  then  firft  Lord  of  theTrea-  Rex  T.Beale,iEaft,  183-  Rex  v.  He£ fh^^h, 

finy,  the  fum  of  joo«L  aaa  Southerton,  6  Eaft^  ia6.   Rex  ■verment  con- 

knbe  to  procure  the  reverfion  t.  Phillip.,  « Eaft,  4^4,        .     pSn'tf  Z 
of  the  ofice  of  Clerk  of  theSu-  noarf  was  mi- 

pr«ne  Court  of  the  Ifland  •£  ''^f:!:^.. 

JanaiClt  wrie.  and  that 

Lord  ■•^^•*»»«<^«»^ 

MVAi*    rpirac/  was  not 

dailaU. 
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i^i?f?l    /       Lord  Ellenborouoh  threw  out  a  doubt  nrfiether 
Rsx        as  to  Waifm  the  indidment  was  fupported  by  the 


If  othen. 


The  Attorney  General  contended,  that  the  words  in 
itaUchs^  coming  under  a  videlicet,  might  be  entirely 
rejed'ed.  The  fenfe  would  be  complete  without  them. 
The  indidment  would  then  run,  that  the  defendants 
tonfpired  together  to  obtam  a  large  fum  of  money  as 
a  confideration  and  reward  for  an  appointment  to  be 
made  by  the  Lords  Commiflioners  of  the  Treafury. 
This  was  the  corpus  deliili.  The  ufe  to  which  the 
money  might  be  S4>plied  was  wholly  immatexial.  The 
offence  of  confpxring  together  would  be  complete, 
however  the  money  might  be  difpofed  of.  There  was 
no  occafion  to  ftate  this,  and  the  averment  might  be 
treated  as  furplufage.  Suppofe  the  manner  in  which 
the  money  was  to  be  difpofed  of  had  been  unknown, 
would  it  have  been  impoflible  to  convift  ihofe  engaged 
in  the  confpiracy  ?  JBut  without  reje£dng  the  words, 
the  variance  was  immaterial.  The  chsu-ge  in  the  in* 
di£tment  had  been  fubftantblly  made  out  as  laid. 

Dallas  and  fValton^  of  counfei  for  Watfon^  denied 
that  the  words  could  be  r^jefted  though  laid  under  a 
videlicet^  as  they  were  material^  and  they  were  not 
repugnant  to  any  thing  that  went  before.  The  api^ 
cation  of  the  money  might  be  of  the  very  eflence  of 
the  offence.  Suppofe  it  had  been  obtained  for  the 
ufe  of  the  Lords  of  the  Treafury,  who  were  to  make 
I  the 
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the  appointment :  Would  not  this  be  a  much  greater        1809: 
crime  than  if  the  money  had  been  obtained  for  the    '^  ^^  ~^' 
benefit  of  a  public  charity  ?— *But  if  the  words  were  v. 

rejeded,  then  the  variance  was  more  palpable.  In  ^^^^^t^ 
that  cafe,  there  being  no  mention  of  any  perfons  to 
whofe  ufe  the  nioney  was  obtained,  the  ncceffary  pre-  . 
fumption  was,  that  it  was  obtained  to  the  ufe  of  the  de- 
fendants themfelves.  The  evidence  (hewed,  however, 
that  Waifon  was  to  have  no  part  of  it,  and  that  he  was 
utterly  ignorant  of  the  manner  in  which  it  was  to  be 
dilbributed. 

Lord  ELLBNBOR0UGH.-<-There  can  be  no  doubt  tfabankfrper, 

-  ,,,  •11  »•  ri  roitfa  fumof 

that  the  indictment  might  have  been  10  drawn  as  to  money  to  bt 
include  fVatfon  in  the  confpiracy.     Even  if  the  man-  wc/iVn!  paid 
ner  in  which  the-  money  was  to  be  applied  was  un-  ?^"  ^^'  cormpt- 

'  *  *  ly  procurins  aa 

known,  this  might  have  been  ftated  on  th«  face  of  appoincmmt 
the indidtment,  and  then  no  evidence  of  its  applica-  Cn^t^hrmaybe 
tion  would  have  been  required.     The  queftion  is,  "'^S'^^'^^^z 
whether  the  confpiracy,  as  aftually  laid,  be  proved  by  ^jlto^^^'^^Je^th* 
the  evidence.     I  think,  that  as  to  Waifon^  it  is  not.  appoimmcnt  and 
He  IS  charged  with  confpirmg  to  procure  this  appoint-  money. 
ment  through  the  mediun;i  of  Mrs.  Harvey ^  of  whofe 
exiftence^  for  aught  that  appears*  he  was  utterly  igno- 
rant.    When  a  confpiracy   is  charged^  it  muft  be 
charged  truly* 

Garrmv  fubmitted  that  it  was  unneceffary  to  prove  / 

that  each  of  the  defendants  knew  how  the  money  was 
to  be  difpofed  of,  and  that  it  was  enough  to  ihew  that 
the  deftinationpf  the  money  was  as  ftated  in  the  indi6l- 
ment— a  fad  of  which  all  thofc  engaged  in  the  ^on- 

Vol.  11.  R  fpiracy 
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ffaracy  muft  b^  taken  to  be  cognizant    Watjmf  by 

digaging  with  the  other  confpirators  to  gain  the  &ma 

V.         end,  had  adopted  th«  means  by  which  the  end  was  tp 

PoLLMAv     be  accompliihed. 
and  others. 

Lord  Ellenbosloug^h. — ^Tou  mnft  prove  that  all 
the  defendants  were  cognizant  of  the  objed  of  the 
confpiracy,  and  the  mode  ftated  in  the  indidment  by 
which  it  was  to  be  carried  into  effedk.  A  contrary 
dofbine  would  be  extremely  dangerGfin."MThe  de» 
fendant  Wat/on  muft  be  acquitted. 

The  other  three  defendants  were  found  guilty. 

The  Atiorney-Generaly  GarroWf  and  Ricbard/m, 
for  the  profecution. 

Dallas  J  Walton^  The  Common  Serjeant^  Lowes  j  EffU 
najjiy  and  Gafelee^  for  the  defendants, 

[Attomiet,  Litchfield  and  ^hrrj.1 


Now,  by  flat.  49  G. 3.  CIS 6«  profits  thereof,  or  for  anyap< 

§  3.  it  is  declared  and  enadtedf  pointment  or  nomination  there* 

that  if  any  perfon  or  p^fons  to,  or  refignation  thereof,  or 

ihall  fell,  or  bargain  for  the  (ale  for  the  confent  or  voice  of  any, 

of,  or  receive,  have,  or  take,  perfon  to  any  fuch  appointment, 

<ny  money,  fee,  &c«  direAly  or  nomination,  or  refignation  \  then 

indire£tly,  or  any  promife,  &c»  and  in  every  fuch  cafe,  every 

for  any  office,  commiifion,  place,  fuch  perfon,  and  alfo  every  per* 

bt  employment  in  the  gift  of  fon  who  (hall  wilfully  and  know* 

the  crown,  or  for  any  deputa-  ingly  aid,  abet,   or  afHil  fuch 

lion  thereto,  or  for  any  part^  perfon  therein,  (hall  be  deemed 

parcel,  or  participation  of  the  and, adjudged  guiltyof a  mifde* 


Trinity  term,  49  geohoe  tii. 


i$S 


tuaaat.  By  ^  4  &  5  it  is  made 
ft  mifdemeaifbr  to  receive  or 
take,  or  to  pay  or  give  any 
money  or  promife  for  the  foHcit- 
ing or  obtaining  of  offices;  or 
to  open  or  keep  any  houfe  for 
tranfading  bufinefs  relating 
thereto ;  and  §  6.  impofes  a  pe^ 
faalty  of  50 1.  upon  any  pcrfon 
i»ho  (Lall  publiHi,  or  procure  o^ 
permit  to  be  publiAied,  any  ad^- 
tertifement  or  propofal  for  the 
above  purpofes.  And  by  49 
Geo.  3.  c.  1 18.  any  perfon  pay- 
ing or  promiiing  any  money  or 
reward  to  procure  himfelf  to  be 
returned  to  ferve  in  parliament 
ihall,  if  not  returned,  forfeit 
1,000  L;  if  returned,  vacate  his 
feat,  and  oe  incapacitated  to 
(one  during  that  parliament  for 


the  fiune  place ;  and  the  perfon 
receiving  fuch  money  or  promife 
(hall  forfeit  the  amount,  toge- 
ther with  500 1.:  andifanypcT'^ 
fon  give  or  promife  any  officb 
upon  any  exprefs  cotUraS  or 
agreement  to  procure  the  return 
of  any  perfon  to  ferve  in  parlia- 
ment, the  perfon  returned  (hall 
vacate  his  feat,  and  be  incapa'* 
citated  as  bfclbre;  the  perfoft 
receiving  the  office  (hall  forfeit 
it,  be  difabled  to  hold  it,  and  in- 
cur a  penalty  of  506 1.}  and  any 
peribn  holding  toy  ^^fice  under 
His  Miqefty,  who  (haQ  give  aa 
office,  appointment,  or  place# 
upon  any  fuch  expreji  contraB 
or  agreement,  (hall  forfeit  the 
fumof  1,000  K 


Parmeter  n).  CousiKs. 

'THIS  was  an  action  on  a  policy  of  infurance  on  (hip 
and  Weighty  yalued  at  jfi^itoo,  at  and  from  St. 
'Michaerif  or  all  or  any  of  the  Wcftcm  Iflands^  to 
England* 

The  fliip  met  with  very  tempeftuoui  xreather  on  her 
outward  voyage ;  and  when  fhe  arrived  at  ^J/.M/r A j^/^j 
ihe  vas  Sp  lea^y  that  the  cfew  were  obliged  to  work 
at  the  pumps^f //  and /pell.    She  was  then  quite  in 


R2 


an 


Saturday, 
July  15, 

Policy  «/  anJ 
from  tht  ijigad 
of  St.  MUk^Ps, 
The  (hip  anived 
there  in  a  very 
difabled  Aate, 
hnd  after  lylof 
at  anchor  above 
•4  hoars  in  great 
danger  from  a 
ftorip.ywai  blown 
out  to  fca  and 
wrectedr-Held 
that  thcpolicy 
on  tbe,boa»- 
ward  voyago 
»evtr  attadMdi 
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an  unfit  (late  to  take  in  a  cargo,  and  ther^  being  no 
harbour  in  the  ifland,  fhe  was  in  great  danger  from 
the  ft«rm,  which  (till  continued.  In  fa£l,  after  lying 
at  anchor  above  24  bours^  ihe  was  blown  out  to  fea 
and  was  wrecked* 


Park  for  the  plsutttiff  contended,  that  the  under- 
writers were  clearly  anfwerable  for  a  lofs  fo  happening* 
The  policy  being  at  as  well  2s  from j  attached  the  mo- 
ment the  fhip  caft  anchor  at  St.  MicbaeFs ;  and  at  any 
rate  fhe  t^id  lain  there  24  hours,  fo  that  the  outward 
rifk  bad  completely  expired.  The  objeftion  of  want 
of  fea-worthinefs  when  properly  confidered  was  with* 
out  any  foundation.  The  fhip^  on  her  arrival  at  St. 
Micbacrsj  was  unfit  to  commence  the  homeward  voy- 
age ;  but  this  was  unncceffary.  It  was  enough  if  fhe 
was  fit  for  the  voyage,  when  the  voyage  commenced. 
One  flate  of  fea-worthinefs  was  required  while  fhe 
remained  atj  and  another  when  fhe  failed  froniy  the 
place.  This  diflin£tion  had  been  fettled  by  Lord 
Kenyon  {a),  and  recognized  by  Lord  Ellenborough(i). 
If  it  were  not  allowed,  the  policies  on  the  homeward 
voyage  would  in  almofl  every  inftance  be  vitiated  j  as 
it  feldom  happens  that  a  fhip  on  her  arrival  at  the 
outward  port  wants  no  rep^rs,  but  is  in  a  condi- 
tion immediately  to  take  in  the  homeward  cargo*  If, 
in  this  cafe,  the  policy  on  the  outward  voyage  had  ex- 
pired, and  the  policy  on  the  homeward  voyage  had 


{a)  Forbes  v.  Wilfon,  Park, 
299  n.  Marfh,   155.     Smith  ;^v.  ■      afier  M.  T.  1 8c8. 
Stfrridgei  4  Efp.  25.  S.  P.   ^ 


(l)  Hihhert  v.  Martin^  Situ 


not 


TRINITY  term;  49  GEORGE  III. 

Bot  attached,  how  was  jth^  fliip-owner  to  fecure  hltai-    p    ^^^ 
ielf  an  indemnity  during  the  whole  courfe  of  the  ad«  v. 

Tenttire?  Cousins. 

Lord  Ellenbo ROUGH. — ^What  we  have  to  confider 
here  is,  whether  the  underwriters  on  this,  (hip,  at  and 
from  St.  MkbaeVs  to  England^  be  liable  for  a  lo&hap-r 
peniag  in  the  manner  that  has  been  defcribed  ?  And  I 
am  clearly  of  opinion,  that  they  are  not.  To  be  furc, 
labile  the  (hip  remains  at  the  place,  a  ftate  of  repair 
and  equipment  may  be  fufficient,  which  would  confti* 
tute  uafeaworthinefis  after  the  commencement  of  the 
voyage.  Bat  while  in  pott,  fhe  mad  be  in  fuch  a  con« 
dirion  as  to  enable  her  to  lie  in  reafon^le  fecurity  till 
(he  is  properly  repaired  and  equipped  for  the  voyage. 
She  mull  have  once  been  at  the*  place  in  good  iafety. 
If  file  arrives  at  the  outward  portjo  Ihatcered  as  to  be 
^  mere  wreck,  a  policy  on  the  homeward  voyage  never 
attaches.  Such  i^  the  prefent  cafe.  I  do  not  remem* 
ber  any  one  like  it  {  but  the  principles  on  which  it 
ix^ufl  be  decided  are  perfectly  well  eflabUfbed^ 

Pla'mtiff  nonfuited. 

Park  and  Rkhard/on  for  the  plaintiff. 

ine  Atiomey-Generaty  Garrow,  Scarlett^  Barrow^ 
amd  F^  Pollock^  for  the  defendant. 

[Atlornicty  Sk§nv-d  aad  Aii*/«tv.] 


> 


lo  MotUaux  T.  The  Ltmdon       Chancellor.  Hardwickb  fays,. 
/Jfurance  Co.  i  Atk.  548,  Lord       that  a  cafe  came  before  1^ 

R  3  wheji 
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PARMETJtR 

Cousins. 


^en  Chief  Juftice  at  Guildhajl, 
in  which  it  was  debated,  ^  whft* 
ther  at  and  from  Bengal  to  Eng* 
Jandf  meant  the  Mi.  arrival  of 
the.fhip  at  Bengal  ?  And  it  was 
agreed  the  words  fiji  arrival 
were  implied  and  always  under* 
ftood  in  pabdea.*'  I  do  not 
find  any  thing  mgre  in  th^ 
books  concerning  the  time  at 
which  the  policy  onfhip,  at  and 
frbtn  a  fbreignport,  atUches; 
sbid  there  feems  no  doubt  that 
d)e  role  laid  down  by  *Lord 
Hardmcke,  qualified  by  t\^ 
cafe  of  Parmeter  v.  Coufin^f  U  to 
be  confidered  as  eftablifhed  law 
upon  the'fubjcd,     put  perhaps 


it  might  hsTe  been  better  to 
haye  heldj  that  the  policy  on  th« 
homeward  voyage  commences 
at  the  time  when  that  on  the 
outward  voyage  expires.  Sup* 
pofe  a  (hip  to  arrive  fafe  at  the 
otttward  port,  and  to  be  wrecked 
or  captured  before  (he  has  beei| 
moored  24  hours  in  good  (afety. 
the  aijured  b^ing  more  than  cr- 
Jlnarily  froteSeJ  during  thi^ 
period,  may  make  their  ele^on 
between  the  underwriters  on  the 
outward  or  on  the  homeward 
voyage,  and  (booe  confuiion,  if 
not  injuftice,  may  arifc  in  Snally 
adjufting  the  lols.  » 


July  19.' 

Art  ad  ion  of 
tkjfympfit  canoot 
be  mjiii'.ained 
on  a  rur* 
ning  acc.unt 
beWcen  h  mer* 
chanr  and  a 
broker — be  pro- 
per nmcdy  «ir 
lawbeing^an 
adion  Qi 


fec6TT  V,  M^IKTOSH,     . 

A  SSUMPSIT  for  commiffion  on  the  fak  of  goods, 

for  money  paid,  for  money  had  and  received,  Jtn4 
on  an  account  ftated.    Flea,  th?  gen^rsd  iflue. 

This  aftion  was  brought  to  recover  the  balance  of 
an  accovint  which  had  been  naming  between  the  fj^-, 
ties  for  feveral  years,  and  which  confifted  pf  fevcral 
thoufand  items.  The  plaintiff's  cafe  being  opened  by 
the  JUorney-Ceneraif 

Lord  Ellekborough  {aid,  this  being  ftridly  a 
matter  of  account,  ^if  it  was  to  be  inveftigated  in  ^ 
cpurt  of  law,  the  a^ion  of  ?iccpupt  vas  the  proper 

Twncdy, 
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remedy.    I  ihopid  be  fully  warranted  in  ftopimig  th$ 
Cria}  and  requiring  the  plaintiff  to  inftitute  a-  differem       ^^^ 
mode  of  proceeding.  Thofe  who  fo  wifely  framed  our  v. 

.Jurifdidions  did  not  contemplate  a  long  account  be-  M*lNToi«, 
tween  merchants  being  referred  to  a  jury.  Tins  tri- 
bunal is  quite  unfit  for  fiich  an  inveftigation ;  and  we 
have  not  the  neceflary  time  to  beftow  upon  it.  Let 
the  plaintiff  bring  his  a^on  of  account,  and  auditors 
"will  be  appointed,  who  will  do  jufUce  between  the  par*  ' 
ties,  withcmt  producing  any  inconvenience  to  the 
public. 

The  Attornej^General  allowed  that  the  aftion  of  ac- 
count^was  the  proper  mode  of  proceeding ;  but  faid 
affumpfit  had  been  brought,  in  the  confidence  that  the 
matters  in  difference  would  have  been  referred  to  an 
arbitrator,  who  would  have  peribrmed  the  office  of 
the  auditors. 

The  defend^it  would  not  agree  to  a  re&rence,  and 
the  plaintiff  fidsmitted  to  be  nonfuited. 

The  Attorney-General^  Carrowy  and  Taddy  for  the 
plamtiff.  /' 

Bejl^  Serjeant^  Marryaty  and  Lawes^  for  the  de- 
fendant. 

[  Attoroktt  K^  tf  Tfijhfi^ld  and  mUti  V  Anmfl^^ 


^  On  MtKuUns  no  evidence      '^  current^  becaufe  fuch  exami- 
^  ^ap  ^  given  of  an  account      «  nation  would  be  too  tedioua 

R  4  •*  upoi| 
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**  upon  iflues ;  and  therefore 
•*  upon  this  cafe,  an  zBxow  pf 
**  aecourU  is  provided,  wherein 
'*  there  is  judgment  iju^d  compu- 
*•  tet  before  a  mailer  or  auditor 
•*  irbere  the  whole  matters  ©n 


<'  both  (ides  are  examined,  dated, 
«  and  balanced.'*  Gilb.  Law 
Ev.  192. — Videetiam,  Lincoh 
V.  Parr,  2  K*.  781.  Tri.  p«r 
Pais,  401. 


July  19. 

Goodi  fold  re- 
main at  ihc  riik 
of  thr  feller  while 


Zagury  v.  Furnell  and  another. 


CPECIAL  affumpfit  for  not  accepting  bills  of  ex* 

change  for  the  price  of  certain  goat  fldns  fdld  by 

Sone*lofhem  by  ^^^  plaintiff  to  the  defendants,  to  be  paid  for  in  this 

manner ;  together  with  counts  for  goods  bargained 

and  fold,  and  goods  fold  and  delivered. 


liiiD  to  afcertain 
the  amount  of  the 
price.    There- 
fore where  289 
ImIcs  0f  flciits 
(filled  in  the 
co'^rraA  to  con- 
tain 5  dozen  ia 
each  kalt)  were 
foid  at  57a.  6d. 
a  daz^n ;  and  it 
was  the  duty  of 
the  feller  fo  count 
ever  the  fliins  to 
fee  how  many 
«achb«k  »£i dal- 
ly contained  (but 
before  any  enu- 
yneration  "^ook 
place,  the  whole 
were  confumcd 
by  fire; — iield, 
that  an  aAioa 
eould  nor  be 
maintained 
againft  tht  p«fchifcr  for  the  value  tf  the  ikini,  tod  that  the  lofi  H\  entirely  uj)en  the  feller^ 


The  bought  note  was  in  the  following  form  \ 

"  Bought  of  Mr,  S.  Zagury  of  Great  Prefcott 
Street,  289  bales  of  goat  fkins  from  Mogadore,  per 
"  Commerce,  Capt.  John  Horfwell,    containing  five 
"  dozen  in  each  bale  at  the  rate  of  571.  6  rf.  per  do- 
zen, to  be  taken  as  they  now  lay  with  all  faults^ 
paid  for    by  good    bills  at   5  months. 

**  London,  27th  April  iSdg. 

14  days  prompt.*' 


cc 


iC 


C( 


€C 


It 


TRINITY  TERM,  49  GEORGE  IlT:  9^ 

♦  It  appeared  that  by  the  ufage  of  trade  it  is  the  duty  ^  iSo^ 
of  the  feller  of  goat  (kins  by  bales  in  this  manner,  to 
count  tTiem  oyer,  that  it  may  be  feen  whether  each 
bale  contains  the  number  fpecified  in  the  contrad, 
and  that  on  the  14th  of  May,  before  any  of  the  fkins 
in  queftion  had  been  counted  oyer,  the  whole  wer^ 
deftroyed  by  fire  at  the  wharf  where  they  lay  at  tho 
time  of  the  fale. 

The  Attorney-General  for  the  defendant  contended, 
on  the  authority  of  Hanfon  v.  Meyer ^  6  Eaft,  614.  and  • 
Bxnde  v.  Whiiehmfe^  7  Eaft,  558.  that  the  aftion  could 
not  be  maintained.  Something  remained  to  be  done 
by  the  vendor  to  afcertain  the  amount  of  the  price* 
Till  tl^e  enumeration  took  place,  it  wa3  impoflible  to 
fay  for  what  fum  the  bills  fhould  be  drawn.  The 
plaintiff  had  not  fhewn,  and  could  not  fhew,  that  he 
had  a  right  to  driw  the  bills  which  the  defendant 
refufed  to  accept.  Till  the  Ikins  were  counted,  there- 
fore, they  remained  at  the  rilk  of  the  feller,  and  he 
muft  fubmit  tp  the  lofs. 

Garrow^  contra^  argued  that  the  lofs  muft  fell  upon 
the  perfon  whofe  property  the  goods  were ;  and  there 
could  be  no  doubt  that  from  the  moment  the  contraft 
was  figned,  the  property  of  the  goods  vefted  in  the  pur- 
chafer.  As  p  the  number  of  the  fkins,  probable  evi- 
dence muft  be  fufEcient  in  tliis  as  in  other  cafes.  It 
would  be  for  the  jury  tq  fay,  whether  they  believed 
that  there  were  five  dozen,  or  what  fmaller  number^ 

in  cacji  b»ic. 

Lprd 
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Zagury 

ifurnxi^l 
9pd  apotber. 


Lord  Ellenboxouoh  was  of  opinion,  that  as  the 
enumeration  of  the  (kins  was  neceflary  to  afcertain  the 
price,  this  was  an  ad  for  the  benefit  of  the  feller ;  and 
as  this  aiS:  remained  to  be  done  by  him  when  the  fire 
happened,  there  was  not  a  complete  transfer  to  the 
purchafer^  and  the  fkins  continued  at  the  feller's  ri(k» 
The  number  of  ikins  actually  contained  in  the  289 
bales  being*  uncertain,  the  plaintiff  had  failed  to  fhew 
that  he  was  authorifed  by  the  terms  pf  the  contrad  to 
draw  the  bills  which  the  defendants  had  refiifed  to 
ac/cept. 


Plaintiff  nonfuited, 

Garrtw^  Taddj^  and  Smithy  for  the  plaintiff* 

The  Atiorney-Gemral,  M^nyaf^  and  fiarnfiwaflfor 
the  defendants. 


The  plaintiff  a{terward$ 
brought  an  ajfiioQ  on  the  fame 
contrad  in  the  court  of  C  P, 
which  ynA  tried  at  the  fitting!) 
after  laft  Hilary  term,  Sir  J. 
Mansfield,  CJ.  Ukewifedi. 
re^ed  a  nonfuit,  being  of  opi- 
nion that  it  was  neceffary  to 
ffew  the  auaiber  of  the  Ikins  \ 


and  that,  witj^out  thi^  evidence^ 
the  plaiqtiff  could  not  recoTer 
on  the  general  counts  for  goods 
bargained  and  fold,  any  more 
than  on  the  fpepial  ^ovnts  ibr 
not  accepting  the  biDs  of  t%» 
change.  Vide  Rugg  ▼.  Minett, 
II  £aft»  2IO.  Fhillimore  T* 
Barryi  1  Campb.jij. 


Hahmah 
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Harmait  and  others,  Affignccs  of  Dudley,  a  Bank-      ThurWay, 
rapt,  v:  Akperson  and  others,  ^^  **** 


Trover  for  6co  caJks  of  butter. 


Wheo  the  par* 
cti.fer  ofgoodi 
h4f  lodged  im 
ordrr  ro  deliver 
thcrn  with  ilie 


The  bankrupt,  an  Irifli  provifion  merchant,  in  De- 
cember 1807  bought  the  goods  in  queftion,  which  J^h*jJjlSr«jV. 
were  then  lying  in  the  warehoufcs  of  the  defendants,  '«»ey  'i^.  andti» 
who  are  wharfingers  m  the  Borough,     Along  with  Amd  them  is 
the  invoice  the  bankrupt  received  from  the  fellers  an  thinMmJ^tX^ 
order  to  deliver  the  goods,  which  he  lodged  with  the  ^i;?c^7;i^^ 
defendants,    Ihe  defendants  thereupon  transferred  f^^rjJJ'"'* 
the  goo4s  in  their  books  to  his  name,  and  aftually  f»^  <b«^  wharf. 
debited  him  with  warehoufe  rent.     Immediately  after  to  hold  then  at 
the  goods  had  been  fo  transferred,  he  became  infoivent,  p^r^h^^f^^ 
;md  the  fellers  gave  the  defendants  notice  to  hold  the  i^^^^^^^ 
goods  on  their  account,     A  commiffion  of  bankrupt  -^^. "  p"^- 
bdng  fued  out  agamft  Dudley^  the  plainti^  as  his  vcr/.note  bcins 
^ffignees  demanded  the  goods  of  the  defendants,  but  whtfin^^, ' 
they  delivered  the  whol?  of  them  back  to  the  fellers.  ^"trJubS^ 

The  Attomey-Gfneral  for  the  defendants  argued, 
that  they  were  juftified  in  doing  fo,  on  the  ground 
that  the  fellers'  right  to  (lop  in  tranfitu  fubfifled  at  the 
tan^  of  Dudley's  inlblvency.  The  goo^s  remaining 
with  the  whai^qgers  could  not  be  confidered  as  deli- 
vered tp  him^  and  he  had  never  exerdfcd  any  ad  of 
p)iim$rflup  pYcr  Uicmf    Tbp  nfharfingers  were  not  his 


'♦♦ 


Harman' 
fOid  others 

Anderson 
gnfl  others. 
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agents,  but  the  agents  of  the  fellers.  No  fuch  tffeA 
as  determining  the  right  to  ftop  in  tranfitu  could  be 
afcribed  to  the  transfer  in  the  wharfingers  books,  witb-^ 
out  entirely  altering  the  law  upon  this  fubjed ;  as  it 
almofk  invariably  happens  that  goods  fent  by  a  car* 
riet  are  booHed  in  the  name  of  the  confignee,  and 
goods  are  made  deliverable  to  the  piirchafer  in  almoft 
CY^ry  bill  of  lading, 

Be/ly  Serjeant,  relied  upon  the  cafe  of  Hurry  y^ 
Mangles,  1  Campb.  45  2,  in  which  it  was  held^  that 
if  goods  when  fold  remain  in  the  warehoufejpf  the  ven-^ 
dor,  and  he  receives  warehoufe  rent  for  them,  liii$ 
amounts  to  a  delivery  of  the  goods  to  the  purchafer, 
fo  as  to  put  an  end  to  the  vendor's  right  of  flopping 
them  in  tranfitu.  Here,  rent  had  been  charged  b^ 
the  defendants  to  Dudley  from  the  time  they  tran£» 
ferred  the  goods  into  his  name.  There  is  a  clear  dif« 
ference  between  the  cafe  of  a  carrier,  and  that  of  a 
warehou&man  or  wharfinger  like  the  defendants. 
While  the  goods  are  in  the  hands  of  the  carrier,  they 
are  ftill  in  tranfitu ;  but  when  they  come  to  the  waK« 
houfeman  or  wharfinger  who  ^naliy  holds  them  for 
the  real  owner,  they  have  reached  their  dcflination^ 
and  the  tranfit  is  at  an  end« 


Lord  Ell^nbor^ough, — The  goods  having  bcea 
transferred  into  the  name  of  the  put  chafer,  it  would 
ihake  the  bed  eftablifhed  principles,  ftill  to  allow  a 
ftoppage  in  tranfitu.    From  that  moment  th$  defends 

ants 
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acts  became  tniftees  for  the  purchaTer,  and  there  was 
an  executed  delirery  as  much  as  if  the  goods  had  been 
delivered  into  his  own  hands.  The  payment  of  rent 
in  thefe  cafes  is  a  drcuinflance  to  fliew  on  whofe  ac- 
count the  goods  are  held ;  but  it  is  immaterial  here, 
the  transfer  in  the  books  being  of  itfelf  decifive.  I  am 
clearly  of  opinion  that  the  affignees  are  entitled  to 
recover. 


iSo9« 

Harman 
and  otiiert 

«-^ 
Andsrsok 
and  others. 


Verdid  for  the  plamtiffs. 


In  the  enfinng  tenuj  xhc  Attorney  General  exprefled 
his  acquiefcence  in  the  diredion  of  the  Judge  aF  Niii 
Prius ;  but  moved  to  reduce  the  damages,  on  an  affi- 
davit, fiating,  that  as  to  one  parcel  of  the  butters,  no 
transfer  had  been  made  in  the  defendants*  books  to 
the  bankrupt  before  the  bankruptcy.     In  refped  to 
this  parcel,  the  fads  were,  that  Dudley  having  received 
the  delivery  note  from  the  vendor,  fent  it  to  the  de- . 
fendants,  in  whofe  warehoilfe  the  goods  were  lying  ; 
and  that  they  neither  made  any  transfer  in  their  books 
to  his  name,  ^nor  did  any  thing  to  teftify  that  they 
accepted  the  delivery  note  or  held  thefe  goods  on  hrs^^ 
account.     There  had  been  no  delivery  therefore  of ' 
this  parcel,  and  the  right  of  flopping  in  tranfitu  fUll 
iabfifted  when  the  vendor  interfered* 


Lord  Ellenborough. — After  the  note  was  deli. 
vcred  to  the  wharfingers,  they  were  bound  to  hold  the 
goods  on  account  of  the  purchafer.    The  delivery 

note 
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g^og^  port  where  her  loading  was  completed  to  join  coft- 
'^^^Q^x  ^^y  ^^  ^^^  ^^"^  place  of  rendezvous,  with  the  inten- 
ts, tion  of  proceeding,  according  to  the  eftabliflied 
Bmvmtsu  ^ourfe  of  navigation,  to  Ker  port  of  final  deftination. 
This  Was  decided  In  Bond  v.  Nuify  Covrp.  601. 
where  a  fhip  being  warranted  to  fail  from  Jamaica  on 
or  before  the  ift  of  Auguil,  it  was  held  fufEcient  that 
file  failed  before  that  day  to  BlUefields  to  join  convoy, 
although  this  place  was  tiot  in  the  direft  line  of  the 
voyage  mfured.  So  in  Thelluffhn  v.  Ferguffon^  Doug* 
346.  a  fhip  warranted  to  fail  from  Guadaloupe  before 
the  3 1  ft  of  December,  failed  on  the  a4th  of  O6lobcr 
to  Bajfeietre  to  join  convoy  and  receive  the  orders  of 
government,  where  fhe  was  detained  till  the  10th  of 
January,  yet  the  failing  to  Bajfeterre  was  held  a  com- 
pliance with  the  warranty.  The  circumftancc  in  this 
cafe,  that  the  infurance  was  from  Surinam  or  all  or 
any  of  the  Weft  India  iflands,  could  make  no  difference, 
as  that  latitude  was  evidently  introduced  for  the  bene- 
fit of  the  affured,  and  when  the  iliip  failed  from  the 
port  of  lading  on  the  homeward  voyage,  it  wjas  the 
fame  as  if  that  were  the  only  place  at  and  from  men- 
tioned in  the  policy. 
ft 

The  Attorney  General^  conirh^  maintained  that  it 
was  requilite  that  the  fhip  fhould  have  failed  from  the 
Weji  Indies  on  or  before  the  1  ft  of  Auguft.  Had  the 
infurance  been  barely  from  Surinam  to  England,  the 
cafes  cited  would  have  been  couclufive ;  but  by  the 

terms 
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tttrms  of  the  policy,  any  oiF  the  Weft  India  illand^, 

except  Jamaica^  might  become  a  Urminu^  a  quo,  and  if 

the  fhip  touched  at  any  of  them,  (he  was  bound  to  fail  «. 

from  it  for  London  by  the  given  day-     Tortola  had  in     Shiffnm. 

faft  been  made  the  port  from  which  the  homeward 

voyage  commenced ;  and  as  fhe  did  not  fail  from 

thence  till  the  8th  of  Anoruft,  the  warranty  was  falfi- 

fied.     The  i>hjcf^:  ol   the  underwrite^  was,  that  the 

(hip  fhould  have  cleared  the  Wed  India  Seas  by  the 

lit  of  Auguft ;  and  if  (he  had  done  fo,  (he  would  have 

arrived  fafe  in  England. 

Lord  Ellenborough  held,  that  as  the  vetfel 
came  to  Tortola^  not  -to  take  in  goods  or  ftores,  but 
merely  to  join  convoy,  the  homeward  voyage  muft  be 
confidered  as  having  commenced  on  the  19th  of  July, 
when  fhe  failed  from  Surinam.  Surinam  becoming 
the  only  loading  port,  the  remaining  defcription 
of  the  rifle  might  be  confidered  as  flruck  out 
of  the  policy.  The  warranty  therefore  had  been 
complied  with,  according  to  the  principle  of  former 
decifions. 

Mr.  Taylor^  a  fpecial  juryman,  faid,  that  this  was 
the  conftruftion  univerfally  put  upon  thcfe  policies  in 
the  city  of  London. 

The  plaintiff  had  a  vcrdift ;  which,  on  a  motion 
for  a  new  trial,  the  Court  afterwards  affirmed,  ob« 
ferving,  that  it  was  enough  if  there  was  an  inception  of 

Vol.  II.  S  tht 
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1809.        the  homeward  voyage  before  the  ift  of  Augoft ;  that 

^ITbiott     ^^  failing  to  Tortoia  to  join  convoy  wai  in  the  courfe 

V.  of  the  voyage  home ;  an4  that  Surinam  being  the 

Shifvmb.    final  port  of  loadbg,  the  cafe  was  the  &me  as  if  that 

place  only  had  been  menticned  in  the  policy  as  the 

terminus  a  quo. 

Marryai  and  Bofanquet  for  the  plaintiffs. 

The  Attorney  General  and  Carr  for  the  defendant. 

f  Attomieii  AtrlUJit  and  Gregg^^ 


COUHT 


TRINITY  TERM,  49  GEORGE  III.  aji 


COURT  OF  COMMON  PLEAS. 


S999BSSSSSSSBSaB 

SITTINGS  AT  WESTMINSTER. 


After  Trinity  Term^ 
49  Geokg£  III. 

1809. 
Earl  of  Liicester  v.  Walter*  Thurfd.y, 

June  29* 

^T*HIS  was  an  aftion  for  a  libel  in  a  newfpaper called  i"."  »^««"  f>^ 

The  Morning  Herald^  which  dated  that  the  plain-  fewi»nt,  under 

tiff  was  charged  by  his  Lady  with  the  fame  offence  for  may  pmwc,  in 

which  Lord  Audley  had  been  executed  in  the  *eign  S!m'g«7« bit 

of  Charles  L     The  declaration  began  and  concluded  t\^^°"„Vo^^^^^^ 

with  the  common  averments,  that  the  plaindff  nerer  S,"J'{|bV^'Jh^^ 

had  been  guilty,  nor  till  the  publifhing  of  the  libel  ''["J^^J 'J^J, 

been  fufpe&ed  to  have  been  guilty,  of  any  fuch  oflFence,  ?«?•<'  «o  be 

and  that  by  reafon  of  the  publifhing  of  this  libel,  his  cnme  thereby 

neighbours   and  other  good  and  worthy  fubjefts  of  <ndthatonac/ 

our  Lord  the  King  had  refufed  to  affociate  with  him  ftt"p"ij;il,*hu 

as  they  were  ufed  to  do  and  would  otherwife  have  I^*^y^lJ[-/„"^ 

done.  hadceafedto 

a€bcuit  with 

f\^  not  guilty.  '"°-       * 

S2  The 
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Earl  of 
Leick&ter 

V. 

Walter, 


The  plaintiff  having  launched  his  cafe. 

The  defendant's  counfel  propofed  to  call  witnefles 
to  provcj  in  mitigation  of  damages,  that  before  and 
at  the  lime  of  the  publication  of  the  libel,  there  was 
a  general  fufpicion  of  the  plaintifl's  charader  and 
habits  ;  that  it  was  generally  rumoured  that'  fuch  a 
charge  had  been  brought  againft  him ;  and  that  his 
relations  and  former  acquaintance  had^  on  this  ground, 
ceafed  to  vifit  him. 

Befi^  Serjeant,  for  the  plaintiff  objefted  to  the  ad- 
miflibility  of  this  evidence.  It  would  be  vain  to  baring 
an  aftion  of  flander  if  fuch  a  courfe  of  proceeding 
were  permitted.  How  could  the  plaintiff  come  pre* 
pared  to  defend  every  acl  of  his  life  which  might  be 
malicloafly  mifreprefented  ?  The  defendant  pleaded 
only  the  general  iffue  not  guilty.  The  plaintiff,  therc-% 
fore,  had  uo  reafon  to  fuppofe  that  any  thing  was  dif- 
puted  but  the  publication  of  the  libel,  and  the  innuen- 
does in  the  declaration.  There  was  nothing  on  the 
record  to  put  the  chariicler  of  ihe  plaintiff  in  iffue  ; 
and  to  admit  fuch  evidence  would  only  be  giving 
the  defendant  an  opportunity  of  couiinuiny  and  aggra- 
vating tlie  original  libel. 

Shepherd^  Serjeant,  and  Jbbotty  conira.^^The  fdCts 
to  be  proved  do  hot  amount  to  a  complete  j unifica- 
tion, llierefore,  they  may  be  given  in  evidence  under 
the  general  iffue  for  the  purpofe  of  mitigating  the 
damages.    ITiefe  fails  are  mod  material  to  the  merits 

of 
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of  the  caufe,  and  jufticc  cannot  be  done  if  they  are  1809. 
(hut  out  from  the  confideration  of  the  jury.  Al-  e^rl  of 
though  the  plaintiff  may  be  entitled  to  the  verdift,  a  Leicester 
mod  important  queftion  remains  as  to  the  amount  of  Wj^^Ver 
the  damages.  How  can  this  be  afcertained  without 
enquiring^  what  opinion  was  previoufly  entertained  of 
the  plamtiff  by  thofe  who  knew  him,  and  in  what 
manner  they  behaved  to  him  ?  He  fays  the  libel 
has  driven  him  iirom  fociety,  and  ruined  his  cha« 
rafter.  If  fo,  he  is  entitled  to  the  highefl  meafure  of 
compenfation  ever  given  upon  fuch  an  occafion  ;  but 
ought  he  to  receive  more  than  nominal  damages,  if 
before  the  publication  of  the  libel  he  was  an  out-ca(t 
from  foci^ty  and  he  had  no  charafter  to  lofe  ?  In  a£Uons 
for  fedui^on  and  criminal  converfation,  it  is  the  con- 
itant  practice  to  give  evidence  of  the  chara&er  of  the 
daughter  or  wife.  The  value  of  the  thmg  loft  or  in- 
jured muft  invariably  be  inquired  into.-rThis  principle 
has  been  exprefsly  applied  to  actions  of  flander. 
In  Knobell  v.  Fuller  (tf),  Evre,  C.  J.  held,  that 
although  where  the  defendant  contends  th|it  the  libel 
or  words  arc  true,  he  muft  juftify  on  the  record,  yet 
he  may,  on  the  general  iffue,  prove,  in  mitigation  of 
damages,  fuch  fa^s  and  circumftances  as  ihew  a  ground 
of  fufpicion,  ^ot  amounting  to  a£lual  proof  of  the 
plaintiff's  guilt.  So  in  Sir  John  Earner  v.  Merle  be- 
fore Lord  Ellenborough,  which  was  an  a£Hon  for 
words  of  infolvency,  the  defendant  was  permitted  to 


(a)  ftdk.  Law^Ev.  Appendix  xcii.  Ed.  3, 
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1809.       prove  that  at  the  time  there  were  rumours  in  circuia* 

^ARL  oF^    ^^^  ^^  *®  plaintiff's  acceptances  were  diflionoured. 

Leicestkr    And  in  a  cafe  before  Le  Bianc,  J.  at  Worcejier^ 

Waltbr.     *^*  learned  judge  received  evidence  under  the  general 

iflue,  that  the  plaintiff  had  been  guilty  of  attempts  to 

commit  the  crime  which  the  defendant  had  imputed  to 

him. 

Beftj  Serjeant,  obferved  in  reply,  that  the  cafes  of 
fedu£lion  and  criminal  converfation  were  not  in  point; 
as  there,  the  whole  of  the  defence,  of  whatever  nature, 
might  be  given  in  evidence  under  the  general  iffue;  but 
that  if  this  was  the  law  in  flander,  no  plainfiff  ought 
to  come  into  court,  fince  a  malicious  and  artful  de- 
fendant might  invariably  ruin  his  charader,  by  fliaping 
the  defence  a  little  (hort  of  a  juftification. 

Sir  James  Mansfield,  C.  J.  —  In  point  of 
reafoning,  I  never  could  anfwer  to  my  own  fatisfadion 
the  arguments  urged  by  my  brother  Beji.  At  the 
fame  time^  as  it  feems  to  have  been  decided  in  feveral 
cafes,  that  if  you  do  not  juftify,  you  may  give  in  evi* 
dence  any  thing  to  mitigate  the  damages,  though  not 
to  prove  the  crime  which  is  charged  in  the  Kbel,  I  do 
not  know  how  to  reje£t  thefe  witneffes.  Befides,  the 
plaintiff's  declaration  fays,  that  he  had  always  pre* 
ierved  a  good  charader  in  fociety,  from  which  he  had 
been  driven  by  the  infinuations  m  the  libel.  Now  the 
queftion  for  the  jury  is,  whether  the  plaintiff  adually 
fuffered  this  gravamen  or  not.    Evidence  to  prove 

that 
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that  his  charader  was  in  as  bad  a  fituation  before  as 
after  the  libel,  muft  therefore  be  admitted. 

The  witnefles  were  accordingly  examined ;  and  the 
Chixf  Justice,  in  his  fumming  up  faid,  1  he  jury 
would  confider,  in  aflefling  the  damages,  whether  the 
reports  which  had  been  proved  were  fufficient  to  (heW 
that  he  could  receive  little  injury ;  and  in  this  point 
of  view^  it  did  not  matter  whether  the  reports 
were  well  or  ill  founded^  provided  they  got  into  many 
men's  mouths^ 

Tlie  jury,  neverthelefs,  awarded  the  plaintiff  i,oooI. 


Sb^pberd^  Serjeant,  and  Abbtnt  for  the  plaintiff* 
Befty  Serjeant,  for  the  defendant. 


1809. 

Earl  or 

LaiCE^TBR 

Waltie. 


The  defendant  afterwardt 
SKnred  for  a  aew  irialf  on  ac* ' 
count  of  ezceffive  damageSf  and 
b  arrtjl  of  judgmuUt  on  the 
pomid  that  fome  of  the  counts 
did  not  £et  out  any  aftionaUe 
Ebds  httt  the  Court  wait  fiir 


the  decifion  of  the  cafe  of  Kaye 
T.  Bmlijt  depending  in  the  Ex- 
chequer Chamber)  in  which  the 
queftion  isi  whether  an  a^on 
will  lie  for  words  in  writing 
which  would  not  be  adionabk 
if  aerelr  fpoken. 
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CHELMSFORD. 


Coram  Sir  A.  McDonald,  C.  B, 

Thurfday,  DoE  eX  d.  HiNDE  ^.  VlNCE. 

July  17- 

If  a  tenant  from   17  JECTMENT  by  landlord  againft  tenant  from  year 

year  to  year  hold    m2j    .^  ..^^^ 

homcUMiciaiL         to  year. 

wfaSf  a  settee  to 

quit  <*  af  Mr-  ^^^         i    zw  r      i  i    •      •/»•'        f     *  • 

tksiimas''  grnc-       Thc  leflor  ^f  thc  plaintiff  relied  upon  a  notice 

ly,  u  ^oo  .     jgj.yg J  ^p^j^  ^jjg  defendant  at  Lady-day  1808;  whereby 

he  was  required  to  quit  and  deliver  up  pofleilion  of  the 

premifes  on  Michaelmas  day  then  next.    It  appeared 

fhat  the  defendant  entered  at  Michaelmas  oldjfiylc. 

Garrow  for  the  defendant  hififted,  that  the  notice 
to  quit  was  infufficient,  as  it  did  not  fpecify  that  pe» 
nod  of  the  year  when  the  tenancy  commenced.  By 
Michaelmas^  mentioned  in  the  notice,  mud  be  under- 
ftood  Michaelmas  as  fixed  by  aft  of  parliament^ 
fLamely,  new  Michaelmas,  or  the  29th  day  of  Sept^ 

B« 
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But  the  holding  was  proved  to  have  been  from  eld  1809. 

Michaelmas  J  or  the  nth  day  of  Odobcr,     Therefore,  ^^^~   7^^ 

as  the  notice  did  not  require  the  defendant  tp  quit  on  Hinos 

the  latter  day,  but  twelve  days  before  the  current  year  ^  *• 
of  his  tenancy  expired,  it  was  clearly  bad. 

Sir  A.  McDonald,  C.  B.  —  A  notice  to  quit  af 

Michaelmas  gcn^rzWy,  prima  facie  means  new  Michael- 

nuis.     But  befides  xh^Jiatute  Michaelmas^  there  may  be 

a  conventional  Michaelmas  ;  and  evidence  is  receivable 

to  ftiew  in  what  fenfe  the  word  is  ufed  between  the 

parties.     In  this  cafe,  the  meaning  of  the  notice  is  af- 

certained  by  the  commencement  of  the  tenancy.     The 

holding  being  from  old  Michaelmas^  it  muft  be  taken 

that  in  :^11  tranfadions  concerning  the  premifes,  where 

Michaelmas  W  mentioned,  ^/J  Michaelmas  is  meant* 

This  notice  to  quit,  therefore,  muft  be  imderftood  to 

fpecify  old  Michaelmas  day^  and  I  think  it  was  fuffici- 

?nt  to  determme  the  tenancy  which  commenced  at 

that  feafon  of  the  yean 

* 
The  leflbr  of  the  plaintiff  recovered. 

Shepherd,  Serjeant,  and  Gurney  for  the  leflbr  of 
the  plaintiff* 

Qarrow  and  La%^es  for  the  defendant. 

(Attornies,  Hall  and  Sutton,^  .  • 

^  ■■'   ■  »      ■"    ■  '    '■'■■■■        I  I   I       1 1      .1 . 

S-  p.  ruled  by  Lord  Ellen-  Where  it  was  uncertain  whe- 

HOROUGH  in  Doe  t.  Brookes  at       ther  the  year  expired  at  nsiv  or 
)itrtfo9d,faine  affixes,  ut  awBvi.      old  LaJj-daj^  a  notice  to  quit . 

••  oa 


*5* 


HOBCE  aRcurr. 


**  cm  the  25th  of  Mardi,  or  the 
Sth  of  AprO*'^  ffw  hdd  fttfli- 
cieot.  Doe  dem.  Mathewfoo  t. 
Wrightman,  4  Efp.  N.  P,  Caf. 
6.  But  where  there  is  any 
doubt  upon  this  fobjed,  the 
moft  eligible  notice  feemt  to  be 
^  to  quit  at  the  expiration  of 
the  currttit  year  of  the  tenancy, 
which  (hall  expire  next  after 
the  end  of  one  half  year  from 
the  ferrice  of  the     notice." 


Doe  dem.  FUllipt  v.  Bvtkrt 
%  Efp.  N.  P.  Ca£589.  Tidd's 
Appendix  66a  Nor  will  the 
landlord  in  this  vray  lofe  the 
advantage  he  was  at  oae  time 
fuppofed  to  have,  of  throwing 
the  burthen  of  proof  upon  the 
the  tenant;  for  the  do&ine 
that  a  notioe  to  quit  at  a  parti- 
cular ^j^itprimd  facie  evidence 
of  a  holding  from  that  day* 
ieems  now  exploded. 


Thurfdayi 
July  ay. 


Carrington  v.  Taylor. 


It  10  aa'tooaUe 
to  difeharge  a 
gUD  fo  near  an 
aiicicnt  decojr  at 
to  frig btcn  tba 
wild  fowl  from 
it,  avta  without 
firing  at  th«  wild 
fowl  io  the  de* 


npHIS  was  an  afiion  on  the  cafe  for  difturbing  the 
plaintiflTs  ancient  decoy^  fituate  at  BeaumofU'Cum^ 
More  in  the  county  of  Eflez. 

It  appeared  that  the  defendant^  who  earned  hisfub- 
fiflence  by  ihootmg  wild  fowl,  fired  his  gun  from  a 
boat  in  a  fait  water  creek,  at  the  diftance  of  two  or 
three  hundred  yards  from  the  decoy,  without  ap- 
proaching nearer  it,  or  trying  to  kill  any  of  the  birds 
which  had  entered  itj  but  that  the  report  caufed 
them  to  leave  it  in  great  numbers^  and  to  fly  off  to  « 
diHant  part  of  the  coaft. 


Garr9w 


Taylor. 
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Garroiv  contended,  that  the  adion  could  not  be        J*o9' 
maintained  without  evidence  th^t  the  defendant  had  Carringtok 
Ihot  at  the  wld  fowl  in  the  decoy,  or  had  fired  his      ^  v. 
piece  with  the  malicious  intent  of  frightening  them 
away.    But  his  only  obje£t  was  to  earn  a  fubdftence 
by  the  bufinefs  which  he  followed ;  and  although  the 
vdld  fowl  at  which  he  took  aim,  might  by  poilibility 
have  gone  tu  the  pkiintiff's  decoy,  and '  been  caught 
there,  yet  they  were  at  the  time  of  common  right ^  as 
much  9s  if  they  had  been  met  with  many  leagues  out 
at  fea.     The  plaintiff  was  equally  entitled  to  kill  them 
on  the  wing,  as  the  plaintiff  after  they  were  enfhared 
in  the  decoy^  Some  of  the  ducks  already  in  the  decoy 
might  be  frightened  by  the  report ;  but  it  would  be 
too  much  to  fay,  that  every  noife  that  could  be  heard 
there,  from  whatever  diftance,  was  ill^al  and  a£don- 
able ;   otherwife,  the  operations  of  hufbandry  and  the 
bufinefk  of  life  mud  be  (topped  ^r  miles  round  the 
fpot  where  one  of  thefe  decoys  is  unfortunately  fituated. 
It  was  neceffary,  therefore,  to  look  to  the  intent ;  and 
where  that  was  innocent,  the  foundation  of  the  action 
fiuled. 

M'DoNALi),  C.  B.--If  the  plaintiff  has  been  in- 
jvired  and  aggrieved  by  what  the  defendant  has  done, 
the  law  infers  that  the  defendant  malidoufly  mtended 
to  injore  and  aggrieve  him.  And  there  feems  no 
doubt  that  the  decoy  was  rendered  lefs  valuable  by 
the  wild  fowl  being  frightened  from  it,  and  deterred 
from  returning.  This  being  an  ancient  decoy,  it  is 
privileged  in  law,  and  whatever  feriouily  difturbs  it  is 

a:£tionable. 


s§o  HOME  CIRCUIT. 

x8o^        a£Honable.    From  long  uninterrupted  enjoyment^  a 

Q^^^^y  grant  mufl  be  prefuraed  from  the  owners  of  the  fur- 

V.  rounding  lands^  for  which  an  adequate  confideration 

Taylob.     juj^y  |j^  fuppofed  to  have  been  originally  given;  and  an 

ancient  decoy  will  be  proteded  by  the  law,  as  well  as 

ancient  lights,  or  the  enjoyment  of  a  watercourfe. 

The  pisuntiff  had  a  verdidb. 

In  the  enfuing  term  Garrow  moved  for  a  rule  to 
ihew  caufe  why  this  verdift  fhould  not  be  fet  afide ; 
and  in  addition  to  his  former  arguments  contended, 
that  there  was  no  difUndion  between  a  decoy  and  a 
preferve  for  game,  but  that  clearly  noafUon  could  be 
maintained  for  frightening  game  from  a  preferve  while 
a  man  (hot  upon  his  own  land. 

The  Court,  however,  faid,  a  difference  was  efta- 
bliflied  by  the  old  cafes  between  a  preferve  axkl  a  de- 
coy; and  thinking  that  a  fafEcient  difturbance  had  been 
proved,  refufed  a  rule  to  fliew  caufe. 

Shefherdj  Serjeant,  and  Pooley  for  the  plaintiff. 

Garrow  and  Marryat  for  the  defendant. 


Vide  Kecble  v.  Hichcringill,   xi  Mod.  74,   igo.  3  Salt  > 
Bui.  K  P.  79. 


BOULCOTT 
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BOUJLCOTT   V,   WmMILL.  FriXvT 

'^RESPASS  for  breaking  and  entering  the  plaintiff's  There  may  be  a 
clofe  in  the  parifh  of  Weftham,  in  the  county  of  >  manor  witbim 
Effex,  and  cutting  down  and  proftrating  the  pales  and  lmi!mf«rdaIL 
fences  ftanding  therein.  ^X'f-t 

lord,  wfih  the 

Jufitficaiion  under  a  right  of  common  of  pafttire  homage  to 
over  the  ^r«x/«y«(^.  KwKi^f 

held  in  fevcralty 
hy  copy  of  coimc 

Replicaticn^  that  the  locus  in  quo  is.  and  from  time  ^"■"^"^^'^'•Mf, 

'  -111'  •!•  J  iri  ineidufionof 

unmemorial  has  been  withm,  and  parcel  of,  the  manor  |Krfi.ns  having 
of  Weftham  ;  and  that  there  is,  and  from  time  imme-  I2>«1*  ''^^ 
moriai  hath  been,  '^  a  certain  ancient  and  laudable 
cuftom  there  ufed  and  approved  of  (that  is  to  fay) 
that  at  the  general  courts  baron  or  cuftomary  courts 
fromv  time  to  time  holden  in  and  for  the  faid  manor, 
the  lord  or  lords  thereof  for  the  time  being  hath  and 
have  granted,  and  been  ufed,  &c.  and  ftill,  &c.  by  the 
hands  of  the  fteward  of  the  faid  manor  for  the  time 
ibeing,  with  the  afient  of  the  homage,  by  the  rod,  ac« 
cording  to  the  cuftom  of  the  faid  manor,  any  pieces 
or  parcels  of  land  within  the  faid  manor,  being  part 
of  the  wafte  thereof,  to  any  perfon  or  perfons  willing 
to  take  the  fame,  to  be  holden  of  the  lord  or  lords  of 
the  faid  manor  by  copy  of  court  roll  thereof,  at  the 
will  of  the  lord,  &c.  and  that  fuch  perfon  or  perfons 
to  whom  fuch  grants  have  been  and  may  be  made, 
hatband  h^ve  inclofed,  fenced  off,  held,  and  enjoyed, 
10  and 


WxiTMirL. 
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1809.        and  been  ufed,  &c.  and  fUlI,  &c.  fuch  pieces  or  parcefi 
"^BocicoTT     ^^  ^^^  ^^  granted  as  aforelaid,  in  feveralty  after  fuch 
V.  grants,  and  during  the  continuance  thereof  to  his 

and  their  own  ufe,  againft  all  perfons  having  rights 
of  common  therein,  to  the  exdufion  and  abolition  of 
fuch  rights  of  common ;''  and  that  the  Uau  in  quo 
bemg  granted  to  the  plaintiff  according  to  this  cuftom, 
ke  entered  and  inclcfed  it,  and  kept  it  fo  inclofisd  til) 
the  defendant,  of  his  own  wrong,  committed  the  tref- 
paffes  attempted  to  be  juftified. 

Rejmnder  traverflng  the  cuftom ;  and,  iffue  there* 
upon. 

Various  inftances  were  proved  from  the  year  163s 
down  to  the  prefent  time>  in  which  different  parcels  of 
the  waftes  of  the  manor  had  been  granted  and  inclofed 
in  tlie  manner  ftated  in  the  rq>lication. 

It  further  appeared  that  the  manor  of  Weftham 
lies  partly  within  the  ancient  foreft  of  Waltham,  which 
has  immemorially  belonged  to  the  crown,  and  that 
the  locus  in  quo  is  in  that  part  of  the  manor  which  is, 
within  the  Ihnits  of  the  foreft,  and  is  fubjeft  to  the 
jurifdiAion  of  the  foreft  courts.  There  was  nesrly  an 
equal  number  of  grants  in  the  part  of  die  manor 
within,  as  in  the  part  of  the  manor  without,  the  ibreft. 

Sbepbtrdj  Seijeant,  for  the  defencbnt  contended, 
that  in  point  of  law  the  jury  were  bound  to  find  againft 

the 
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the  cuftom.     Within  a  royal  foreft  no  inclofures  are 

to  be  permitted.     The  deer  muft  have  full  range  over   ^boulco^ 

its  whole  extent.    This  cuftom  of  inclofing  is  quite  v. 

inconfiftent  with  the  foreft  rights  which  have  been     ^^^^^^* 

vefted  in  the  crown  from  time  immemorial.    If  one 

part  of  the  foreft  might  be  inclofed,  fo  by  poffilnliry 

might  the  whole,  and  the  foreft  might  thus  be  entirely 

eitinguiihed.    The  cuftom  fet  up  was  tantamount  to 

a  right  to  difaffbreft  at  the  will  of  the  lord  and  the 

homage,  which  clearly  could  notfubfift  in  law.    The 

fweft  rights,  as  regulated  by  the  charter  of  the  foreft 

and  other  ftatutes^  were  as  much  recognized  and  pro- 

teded  by  law  as  any  other  prerogative  of  the  cn>wn. 

The  verderors  of  Waltham  foreft  were  in  the  con- 

ftant  habit  of  throwing  down  fences  and  inclofures 

ereded  within  its  limits.    The  pradice   of  granting 

pieces  of  the  wafte  of  Weftham  manor  within  the 

foreft  for  the  purpofe  of  being  inclofed,  might  have 

prevailed  for  a  confiderable  length  of  time  ;  but  be- 

ing  entirely  incompatible  with  the    rights    of   the 

crown,  it  could  not  be  confidered  a  legal   and  fub- 

lifting  cuftom. 

Sir  A.  McDonald,  C.  B.  was  of  opinion  that  the 
cuftom  was  clearly  made  out  in  point  of  fad,  and 
wiihed  that  the  queftion  as  to  its  compatibility  with 
dier%hts  of  the  crown  might  bedifcufled  elfev^here. 

Accordingly  the  plsuntiff  had  a  vdrdid,  and 

fit  the  etiftting  termSA^i^fit^Serjeint,  applied  to  the 

court  of  K.Bf  for  arule  toihewcaufe  why  the  verdid 

1  fliould^ 


HOME  ClRCUm 

0iould  not  be  fet  afide,  and  a  new  trial  had.  He 
took  the  fame  ground  as  at  Nifi  Prius,  and  contended, 
that  no  fuch  cuftom  could  legally  fubfift  withm  the 
limits  of  a  royal  foreft. 

Lord  Ellenborough. — I  fee  no  r^on  why  the 
wafte  may  not  legally  be  granted  out  in  the  manner 
ftated  in  the  replication,  although  part  of  the  manor  be 
within  the  royal  foreft  of  Waltham.  The  crown  may 
ftill  exercife  the  fame  rights  of  foreft  over  it  as  before. 
Whether  the  deer  be  excluded,  muft  depend  upon  the 
nature  of  the  inclofures.  If  the  fences  ereded  are  higher 
than  are  permitted  by  the  laws  of  the  foreft,  the 
foreft  officers  may  flill  interfere,  and  break  them  down, 
ilccording  to  the  cuftom,  the  grant  is  only  to  the  ex- 
clufion  and  abolition  of  rights  of  common,  not  of  the 
rights  of  foreft*  1  know  inftances  in  Windfor  foreft 
in  which  the  crown  has  madp  grants  in  feveralty,  rc- 
ferving  the  rights  of  foreft,  with  an  advanced  rent 
while  thefe  rights  ftiall  not  be.  exercifed.  I  ihink  the 
iffue  has  been  properly  found  for  the  plaintiflf. 

The  other  Judges  concurring,  a  rule  nifi  was  re- 
fufed.  .      ., 

Garrow  and  Mart^at  for  the  plaintiff. 

Shepherd^  Bejl,  Serjeants,  Gurney  2sA  Cufwood 

for  the  defendant. 


It  was  formeirly  dOttbtedhov  ^h^  ^fieot '  of  ihe  lK>mag?,  wai 
farjacuftom  fof  the  lord  to;.  , good,  where  a'Tnificiency  of 
«Ake  grants  of  the  wafte  witli      common  i«  not  left ;  but  it  ii 

DOW 
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now  fettled  that  the  praAice 
of  making  fuch  grants  is  evi- 
dence of  a  riglit  to  do  fo  re- 
ferred by  the  lord  whea  ke 
,  granted  a  right  of  coxnmon 
over  the  wafte,  and  that  there- 
fore the  former  right  is  para- 
mount to  the  latter.  Folkard 
V.  Henunettj  5  T.  R.  417  n. 
So  the  lord  may  dig  clay  pits 
in  the  wafte,  or  authorize  others 
to  do  fo»  mthout  learing  fuifiw 
dent  herbage  for  die  com- 
moaert,  if  fuch  right  can  be 
profed  to  have  been  always 
tierci<ed  by  the  lord*  Batefon 
T*  Gitin,  5  T.  R.  41 1.    And 


where  there  is  a  tuftom  to 
grant  parcels  of  the  wafte,  as 
in  this  cafe,  the  parcels  fo 
granted  are  to  be  confidered  ilk 
iJl  re^pe^s  copyhold  tenements 
as  if  they  had  been  fo  from 
timeimmemorialii  Lord  North* 
wick  ▼.  Stanway,  3  Bof.  k  iSiU 
346.  So  that  where  land  hat 
been  demfeahU  by  copy  of  court 
roll,  a  new  copyhold  may  be 
created  at  this  day.— Vide 
Duberley  v.  Pfcge,  aT .R.  391* 
ClarkfottT.Woodhoufe,  5T» 
R.  412.0.  Shakefpeare  T.  Pcp« 
pu,tiTh  R*74i» 


WiMMlLL. 


vo^.n. 


MAIDSTONE. 


iGS- 
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MAIDSTONE; 


Tuefday, 
Auguli  I. 


In  ao  a^ioB  on 
i>i  P.  AM. 
for  d'iving  a 
(lift'-cft  ou  of 
the  hundred,  if 
the  hundred  in 
which  the  cactk 
wfrr  dittrained 
i*c  in  one  county 
and  the  hundred 
into  which  they 
were  driven  be 
in  another^  the 
venue  mull  be 
laid  in  the  Utter 
county. 


CoRAi^  Lord  £ll£KborougH|  C.  J. 


Pope  q.  t.  v.  Da  vies. 


TTHIS  was  an  a^aion  on  i  &  a  Phil.  &  Mary  c.  iJ# 
f.i.  {a)  for  driving  a  diftrefs  out  of  the  hundred* 

The  cattle  were  diftrained  in  the  hundred  of  — 
in  the  county  of  Kent^  "and  were  driven  into  the  hun- 
dred of  Eaji  Brixton  in  the  county  of  Surrey^  where 
they  were  impounded. 

It  was  objeded  on  the  part  of  the  defendant,  that 
the  a&ion  was  brought  in  the  wrong  county.  No- 
thing contrary  to  the  ftatute  had  been  done  in  Kent^ 


{a)  It  is  thereby  eDa£led» 
that  **  no  diftrefs  of  cattle  (hall 
**  be  driTen  out  of  the  hundred, 
^  rape,  wapentake^  or  kthe 
«•  where  fuch  difbrefs  is  or  fhall 
<•  beuken»  except  that  it  be  to 
**z  pound  overt   within  the 


^  fame  (hire,  not  above  three 
**  miles  diftant.  from  the  phce 
<<  where  the  bid  diftrefs  is 
*'  taken,''-— upon  pain  of  for* 
feiting  for  eirerjr  fuch  offenoet 
an  hundred  fiiillings,  andtseUe 
dsnasts* 
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No  offence  had  been  committed  in  that  county.    Thf 
cattle  were  not  out  of  the  hundred  of  ■  till 

thev  were  in  Surrey  ;  and  there  the  venue  ought  to 
have  been  laid,  this  being  a  penal  aftion  (b). 

On  the  other  fide,  it  «ras  qonteiided,  that  driving 
the  cattle  out  of  the  hundred  was  one  z&, ;  that  this 
had  bean  begun  in  Kent^  though  it  was  perfeded  in 
Surrey,  and  that  the  plaintiiF  had  his  option  to  fue  iu 
cither  county. 

Lord  Ellenborough  ruled,  that  the  venue  was 
improperly  laid;  and  the  plaintiff  was  nooluited  {e). 

Garrow  and  Lawes  for  the  plaintiff. 

JSe/ly  Setjeant,  for  the  defendant. 

[Altonieij  ^t/d  md  MagnalLJ 


{h)  31  Jac.  I.  c.  4.  f.  I. 
cnadb  tkat  a£lionB  foi^  offences 
againft  penal  ftatutes  (hall  be 
brtnight  in  the  county,  city, 
Are.  '*  whetein  fuch  ofFencei 
fliall  be  committed." 

{c)  So  an  a^lion  on  3  Geo.  2. 
Cm  26,  for  felling  coals  as  and 
fer  a  fort  of  coals  which  they 
ftaily  sne  not,  muft  be  brought 
in  the  county  in  which  the  coals 
Jure  deHwreJ,  Vkd  fiot  where 
they  were  contraded  tor.  But* 
tecfidd  ^.  c  V.  Windk,  j^Bi&, 


385. — ^The  moft  famous  cafe  in 
the  books  rerpe6):ing  the  mo- 
ment when  an  offence  (hall  be 
taken  to  hare  been  committed^ 
is  Jlidet  V.  Peiity  Plowd.  ^53, 
where  it  became  necefTary  to 
determine  whether  a  man  could 
be  guilty  of  fuicide  in  his  owi| 
life  time.  Sir  Janus  Hde$  and 
his  lady  being  joint  tenants  of 
a  term  for  years,  he  drowned 
himfelf,  and  it  was  b«ld  thstt 
the  term  did  not  funrive  to  her^ 
but  wat  fi^rfeited to  the  crovms 
%  ^ 


' '.  i 


%6% 
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the  reafonmg  of  BaowNy  J.  be- 
ing confidered  irrefragable :  for 
he  (aid,  **  Sir  Jatius  Halts  was 
"  dead,  and  how  came  he  to  his 
**  death  >  It  may  be  anfwered, 
**  hy  drownsi^ ;  and  who  drown- 
**ed  him?    Sir  Jams  Hala. 


**  And  when  did  he  drown  him? 
**  In  his  Bfe  time.  So  that  Sir 
**  James  Hales,  being  alive, 
**  caufed  Sir  James  Hales  to  die; 
^  and  the  aft  of  the  liTing  man 
**  was  the  death  of  \he  deid 
"  man." 


WcdserdaTf 
Aufuft  ». 

If  aa  overfeer  of 
the  poor  receive 
Irom  the  puta- 
tive father  of  a 
Uftahl  child 
born  within  the 
paiiiby  a  fom of 
Boney  at  a  eom- 
pofit*on  with  the 
panOi  for  the 
maintenance  of 
the  child,  he  is 
JiaMe  to  an 
indlAment  for 
fr4udulentt]r 
omitting  to  g\\t 
credit  fur  this 
lum  in  bis 
accounts  with 
the  paiilh. 


Rex  v.  Martin. 

^HIS  was  an  indlflment  againft  an  overfeer  of  the 
poor  for  rendering  falfe  accounts. 

Amongft  other  inflances  of  fra\id^  he  was  charged 
with  having  received  20 1.  to  the  ufe  of  the  parifh, 
which  he  had  not  brought  to  account.  One  Morgan 
being  taken  up  as  putative  father  of  a  baftard  child 
bom  within  the  parifh,  had  paid  the  defendant  the  fum 
in  queftion  by  way  of  compofition  with  the  parifh  for 
the  maintenance  of  the  child,  and  the  defendant  bad 
given  him  a  written  receipt  for  it  in  thefe  terms.  The 
defendant  made  no  mention  of  this  money  in  his  ac« 
counts ;  but  took  credit  for  the  expences  of  a  journey 
in  purfuit  of  Morgan. 


Bejl^  Serjeant,   contended,    on  the  authority  of 
Townfon  s.Wilfon(a)y  that  the  defendant  was  not 


{a)  I  Campb.  ^96. 


bound 
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bound  to  bring  this  fum  to  account.  The  contraQ:  'jog* 
being  illegal,  the  whole  might  have  been  recovered 
back,  and  the  defendant  himfelf  would  have  been  per- 
fonally  anfwerable  for  it  to  Morgan^  even  after  paying 
it  over  ^d  going  out  of  oiEce.  The  money,  tbere^ 
fore,  was  not  the  money  of  the  parilh,  and  the  pariih 
was  neither  defrauded  nor  damnified  by  its  being  omit- 
ted in  the  overfeers  accounts. 

Lord  £x.L£KBOROUGH. — The  putative  father  could 
only  have  recovered  back  fo  much  of  the  money  as 
was  not  expended  upon  the  maintenance  of  the  child 
and  the  lying-in  of  the  mother.  The  pariih  bearing 
thefe  expences,  and  being  deprived  of  a  fund  Regally 
applicable  to  them,  was  defrauded  and  damnified. 
Although  the  defendant  would  have  been  liable  to 
Morgan^  I  am  of  opinion,  that  having  taken  the 
money  as  overfeer  for  the  benefit  of  the  parifh,  he 
was  bound  to  bring  it  to  account,  and  that  he  is  guilty 
of  an  indidable  offence  by  thus  attempting  to  put  it 
into  his  own  pocket. 

The  defendant  was  found  guilty. 

Garraxuy  Gumey,  and  Bolland  for  the  profecutQr. 

Befly    Serjeant,    Marryaty   and  Pitcaim  for  the. 
defendant, 

tACtornies;  Crow  ind  DuMsw.} 

T  3  SCAKDOVfiR 


tjo 


HOME  CIRCUIT- 


Augu'k  10* 

In  an  adioiy>ii 
»  bull  bond 
■gainfl  one  of 
the  furctien,  tre 
decUratioo  aver- 
red, that  by  a 
writofUtitarrbe 
Ihcriff  Wrfi  Ci'm- 
mandcd  to  tnke 
•*onc  Framc/s 
J.  bv  tUt  name 
of  JoAn  J. "^ 
Held,  (liac 
this  averment 
was  not  fup- 
ported  by  evi- 
dence «•{  a  lati- 
tat ill  ihecom- 
fn>>n  f^ra,  com- 
ma  1. ding  tl  e 
fh  riff  ta  rake 
^oA/i  J.;aItho' 
the  bail  bond 
w^s  (igned 
by  the  principal^ 
"  Fr'i  cit  J. 
arrcftf  d  by  the 
oamcof  JohnJ." 
and  the  plaiiuiffi 
offered  to  pruve 
that  this  perfoo 
was  their 
debtor,  whom 
they  meant  to 
lioid  to  bJuL 


ScAKDovER  and  others  v.  Warnz. 

^HIS  was  an  aAion  on  a  bail  bond.  The  declara* 
tion  dated  that  the  plaintiffs  (ued  out  a  writ  of 
latitat,  direfted  to  the  fheriff  of  Surry,  **  by  which 
^'  faid  writ  the  laid  fheriff  was  commanded  to  take  one 
•*  Francis  Jones  by  the  name  of  Join  Jones,  if  he 
"  ihould  be  found  in  his  bailiwick,"  &c.  that  the  (he* 
riff  arrefted  the  faid  Francis  Jones  by  the  name  of 
John  Jones,  and  that  thereupon  the  defendant  bee  aire 
bound  for  the  appearance  of  Francis  Jone<  L^rrcfted 
by  the  name  of  John  Jones  at  the  return  of  the  writ. 


rer 


Pleas ;  |.  ^/7  debet f  to  which  there  was  a  demur. 
2.  That  the  fheriff  was  not  commanded  by  the 


faid  writ  of  latitat^  in  the  faid  declaration  mentioned, 
to  take  the  faid  Francis  Jone^  modo  tsf  format  Sffr.} 
and  3.  That  no  fuch  writ  of  latitat,  as  in  the  faid  decla* 
ratipn  mentioned,  ever  iffued  out  of  the  court  of  our 
faid  lord  the  king  before  the  king  himfelf,  againft  the 
faid  Francis  Jones,  mpdp  ^  forma,  &f^«  on  which 
iffues  were  joined* 

An  examined  copy  of  a  latitat  was  put  in,  com^ 
manding  the  fheriff  to  take  John  Jones }  and  the  plain- 
tiff's counfel  drew  the  Judge's  attention  to  the  bait 
bond,   which  was   thus  -  figned    by    the  principal, 
JJ  Francis  Jone9  arrefted  by  the  name  of  John  Jones/^ 


Laxvcs 
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rix 


Lowes  for  the  defendant  maintsuAed,  that  both  iffiies 
muft  be  found  for  hioit  as  no  evidence  had  been  given 
of  any  command  to  arreft  Francis  Jones,  or  of  any 
writ  againft  this  perfon  having  ever  liTued. 

Marryat^  cgntra^  infifted,  that  it  was  enough  if 
Francis  Jone$  whs  the  perfon  really  meant  in  the  writ, 
and  that  this  fuffidently  appeared  from  the  bail  bond  ; 
and  he  offered  to  prove  that  the  perfon  who  (igned  it 
as  principal  was  the  real  debtor  to  the  plaintiffs^  and 
the  perfon  they  meant  to  hold  to  bail. 


1809. 

SCANIKIVBI^ 

andothen 
Wajuis. 


Lord  Ellekborough.— *l'he  writ  muft  fpeak  for 
itfelf.  I  cannot  hear  that  inftead  of  A.  B.  mehtioned 
m  a  writ,  it  was  meant  that  the  flieriff*  (houid  arrefl: 
X.  T.  It  w^s  lately  decided  that  a  juftification  in  an 
adion  for  fiaife  imprifonment  under  a  writ  ilTued 
againft  the  plaintiff*  by  a  wrong  xiame^  could  not  be 
fupported  (tf).  The  acknowledgement  in  the  bail 
b<Mid  might  be  evidence  againft  Jmts  himf^lf ;  but  it 
is  uufhaterial  to  the  iffues  joined  on  this  record* 

Plaintif  nonfuited. 

Marryat  and  Heath  for  the  plamtiffl^ 

Lowes  for  the  defendant. 


(tf)  SKadgett  v.  Clipfon, 
8  Eaft|  398.  So  an  officer  can- 
pot  juftify  taking  the  goods  of 
A-  S«  uoder  a  cU^ringas  againft 


C.  B.  aTerring  that  A.B.  and 
C.  B^  are  the  iame  perl'on.  Coki 
V.  HindfoDi  6  T*  R.  234. 


T4 


CASES 

AUGUBO  AND  DECIDBH  AT 

IN  K.  B. 
^t  the  Sittings  after  Micbaehnas  Term, 
,109.  SoGsoroeUI. 

FIRST  SITTINGS  AFTER  TERM  AT  WESTMINSTER, 
weAHMty,  Lam»brt  «.  Martha  Atkins  and  another. 


N 


m. 


I    \ci      .    F\EBT  on  bond,    dated   i9th.Novcml)cr  »8oR, 

i\:i  an  a^ion  of       \M  h  "^  -. 

«tbip„bon<i,     -*^  Plea,  nmefifaSumy  generally. 

};^-d  defence 

S'ofMl"^'        Garrtw  undertook  to  prove  that  at  the  executioa 
/-3W.  ^f  j|jg  jjQjjj^  Martha  Atkins  was  a  feme  covert,  which 

faa,  he  contended,  ^rould  entitle'bim  to  a  verdi^  for 

both  the  defendants. 

The  Aiiorney-General  for  the  plaintiff  infilled,  that 
^overture  could  not  be  given  in  evidaice  under  the 
general  plea  of  non  efi  faQum.  like  durefs  anU/^ 
^i^asy  it  muft  be  pleaded  fpccially,  the  plea  con- 

•eluding 
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eluding  etjic  nan  efifa£lum.    In  Cam.  Dig.  *•  Pleader/*        1809. 

9  W.  18.  it  is  laid  down,  **  if  the  obligor  was  a  monk,     j^^    ^ 

^fme  covert^  &c.  he  may  plead  a  fpedal  non.eft  «. 

«« fkaunu"  '  Martha 

Atjuvs 

and  anotlier. 

Lord  Ei.L£KBORouGH. — It  is  there  faid,  that  the 
defendant  may^  plead  coverture  fpecially,  not  that  it 
moil  be  fo  pleaded.  If  a  deed  is  executed  by  a  mar- 
ried ^^oman,  it  is  abJblutely  void ab initio i  and  Ihave 
always  underftood  the  rule  to  be,  that  what  ihews  the 
deed  to  be  void  is  good  evidence  under  the  plea  of 
non  eftfaffumj  and  that  a  fpedal  plea  is  only  neceflary 
where  the  deed  is  voidable.  I  have  no  hefitatioD  in 
this  cafe  in  receiving  evidence  of  the  coverture. 

It  was  then  proved  that  in  the  year  1790  Martha 
Atkins  was  married  to  a  man  of  the  name  of  Meredith^ 
who  fliortly  after  went  abroad ;  but  there  being  no 
iatisfa&wy  evidence  of  his  bein^  alive  within  feven 
yearm  the  i^aintiff  had  i^  verdid* 

The  jtUnrnff  Qi^ieraJ  and  Ct^ruwd  for  the  plains 
tifft 

Garrow  for  the  defendant. 

[iytttmietf  ftejl  and  S^wtr,} 


jltm.^2  Mod.  609*  aec.  So  ratu  v.  B^en,  Str0. 1 104 ;  or 
ViBAn  non  ^ /aamn  tht  diStt^'  that  be  was  made  to  execute  the 
^  may  give  lunacjf  in  eridencti      bond  when  druni,  Col$  v.  Rob- 

hm$9 


«7«t 


CASES  AT  NISI  PKIU8. 


Km,  Bill.  J\r.  P.  173  ;  or  that  it 

wa*   delivered    as   an    efcrow, 

Stoytet  V.  Pear/on,  t^Efp.  «55  \ 

Martha      «''  ge«f^r»  «y  t^ng  which 

Atkivs       proves  the  deed  to  be  void  ai 

|a)d  another*    common  law  at  the  time  of  pleads 

ing,   pilot's  cafe^  ii  Co.  2^0. 

But  although  a  bond  be  abfo-> 

lutely  vott/  byjiaiute^  as  if  made 

contrary  to  23  H.  6.  c.  10.  or  up* 

on  an  ufurious  confideration,  the 

obligor  cannot  take  advantage 

pf  tUt  under  the  general  plea 


of  won  efifaatm',  but  mnft  plead 
the  fpecial  matter,  WhepdoUt 
cafe^  $  re/.  ^  Co.  119  a,  And 
if  one  of  two  joint  obligors,  or 
two  of  three  joint  and  feyeral 
obligors  be  lucd,  the  omifiion 
of  the  other  is  oaly  matter  in 
abatement,  and  no  ground  of 
nonfuit  under  the  plea  a£nonef 
faffumn  tVatti  v.  Goodman,  Ld, 
Haym^  1460.  Stead  v.  Moo^^ 
Cro.  Jac.  152.  Gaubon  v.  Clud* 


WedneFday^ 
Nov.  29. 

The  paiiflietof 
A.  and  of  D. 
being  united  by 
jiA  of  parlu-  * 
ment  far  the 
roiinienancc  of 
their  pool,  but 
for  no  other  pur- 
pofe  J— it  is  a 
fatal  mi^defciip- 
tion  in  ejed- 
ment,  to  ftate 
premifei  which 
are  aduaily 
within  the  pa- 
riOi  of  A.  at 
fituate  in  /ki 
unittJ  P0trifie»  •/ 


GooDTiTX^E  ex  d.  PiNsiNT  V.  Lammimah, 

•gJECTMENT  for  certain  premifcs  dcfcribcd  in  th« 
declaration  as  fituate  in  ibe  umied  parijbes  rf  SU 
Giles  in  ibe  Fields  and  St.  Ge^rge^  Bloomjburyt 

It  appeared  that  thefe  two  pariflies  are  united  toge« 
ther  by  a£l  of  parliament  for  the  maintaining  of  their 
poor,  but  for  no  other  purpofe ;  and  thgt  the  premifes 
in  queftion  ftand  in  the  parifh  of  St.  G^orge^  Blwmfm 
bury. 

TVigley  for  the  leflbr  of  the  plaintifF  contended,  that 
a  houfe  (landing  in  either  of  the  two  might  well  be 
defcribed  in  pleading  to  be  in  the  united  parijbes  ^ 
St.  Giles  and  St.  George^  as  they  were  united  at  leaft 
for  one  very  important  purpofe ;  and  that  the  decla« 
ration  mi^ht  be  confidered  as  itating  a  demife  of  dif- 
ferent 
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tfJ 


ferent  premifes,  partly  in  the  one  parifli  and  partly  ia  <*p9\  ^ 
t^e  other,  in  which  cafe  it  would  be  enough  to  (hew  Gwwtim 
that  the  premifes  fought  to  be  recovered  were  in  exd.FiiicsHT 
dthcr.^Bat.  Laki!!^ 

Lord  Ellekborouok  held,  that  the  variance  wa« 
fatal ;  the  declaration  profeiTed  to  give  a  local  defcrip** 
tion  of  the  premifes,  and  i^ated  them  to  be  '*  in  the 
united  pariihes  of  St.  Giles  in  the  Fields  and  St.George^ 
Bloomfbury,*'  as  if  thefe  were  completely  blended  to. 
gether  and  formed  only  one  parilh ;  but  in  truth,  they 
rem^^ined  entirely  diftind,  except  as  to  the  mainte* 
nance  of  the  poor. 

PIdntiff  nonfuited. 

Wigley  for  the  leffor  of  the  plaintiff, 

Qarrow  and  Efpinaffe  for  the  defender* 

[Attornieti  Tu4l99  and  PkiWj>finJl 


FiNCHETT,  Gent,  one,  &c.  v.  How  and  Jarratt. 

A  CTION  for  bufinefs  done  as  folicitor  to  a  commif- 
fion  of  bankrupt  againfl:  one  John  Howj  fued 
out  by  the  defendant  Jarratt^  and  under  which  both 
defendants  were  chofen  aflignees.  There  were  items 
in  the  plaintiff's  bill  for  other  bufinefs  done  for  the 
defendants  on  their  joint  retamer* 

The 


Wednefday^ 
Nov.  «9. 
An  a  A  ion  for 
the  eipences  o| 
futng  out  aad 
profecuting  a 
comniiflion  of 
bankrupt  till  tbe 
choice  of  atiigQ. 
rei,  cannot  ht 
ntMintainrd 
againft  the  peti- 
tioning ceditor 
and  anocbcf 
pcifun. 


>76 


1809^ 


FiNCHBTT 

How  and 


CASES  AT  NISI  PRIUS. 

The  firft  queilion  that  arofe  was,  whether  the  plain- 
tiff  could  recoYcr  in  this  afidon  for  the  expences  which 
had  been  incurred  in  fuing  out  and  profecudng  the 
commiffion  previous  to  the  choice  of  affignees,  it  being 
cnafted  by  ftat.  5  Geo,  t.  c.  30.  §  25.  that  the  credi- 
tor who  (hall  petition  for  and  obtain  any  commiffion 
of  bankrupt,  fhallbe  obliged,  at  his  awn  cojis  and 
expences,  to  fue  forth  and  profecute  the  fame  until 
an  affignee  or  aflignees  ihall  be  chofen  of  fuch  bank- 
rupt's eftate  and  efiefts ;  when  the  commiffioners  are 
to  afcertain  the  faid  cods  and  to  dire£fc  the  amount  to 
be  paid  to  the  petitioning  creditor  out  of  the  firft  effeds 
of  the  bankrupt  to  be  received  under  the  commiffion. 


Jervis  for  the  plaintiff  contended,  that  both  the 
defendants  might,  notwithflanding  the  ftatute,  be  liable 
for  thefe  expcnces  in  the  prefent  inftance,  if  both  had 
retained  the  plaintiff  to  fue  out  and  profecute  the  com- 
miffion, and  that  the  objed  of  the  claufe  was  to  fave 
the  creditors  from  incurring  any  liability  by  proving 
their  debts  if  no  effe&s  fhould  ever  be  received. 


But  Lord  Ellsnborough  faid,  the  words  were 
exprefs  that  the  petitioning  creditor  fhould  fue  out  and 
profecute  the  commiflion  till  the  choice  of  affignees  at 
bit  own  c^fis  and  expences^  and  that  thefe  cods  and 
expencesy  therefore,  could  not  be  recovered  in  a  johit 
aflipn  againft  him  and  another  perfon.  It  might  be 
an  objeft  mth  the  legiflature  to  confine  the  folidtor 
entirely  to  the  credit  of  the  perfon  who  came  forward 
oftenfibly  as  petiticming  creditor,  and  to  prevent  com- 
miiHons  from  being  fuied .  out  except  in  cafes  where 
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effeds  were  likely  to  be  recovered  to  defray  the        2809. 

«»P»c^-  Fhich.t/ 

^— — "^  -      How  and 

Jarbatt. 

The  next  queftion  was,  whether  a  copy  of  the  bill  wbera  two  p«w 
had  been  deUvered  purfuant  to  flat.  2  Geo.  2.  c.  23.  T^,^^t'^ 

C  2*1^  biifinefc  done o« 

^     •'*  their  joint  !«• 

tatncr,  it  if  luf- 

It  appeared  that  the  defendants  were  not  co-part*  to  deliver  a  copf 

ners ;  but  that  in  all  the  bufinefs  included  iii  the  bill  ruance  oftOa* 

H$w  had  taken  the  prmcipal  dire&ion,  and  that  a  Th^iX^  '^ 

copy  of  the  bill,  figned  by  the  plaintiff,  had  been  «wJ3^'^. 

delivered  to  him  more  than  a  month  before  the  com-  iV*^'*?*  ■"***• 

vnooi  the  ma* 

mencement  of  the  aftion.  j«geme«t  oith« 

bufinefs  was  left 
by  the  other.— 

Pari  maintained  that  the  plaintiff  muft  be  nonfuited,  ve/yVti^t  m« 

as  a  copy  of  the  bill  had  not  been  delivered  to  each  of  tw«e1idi?f  fUT 

the  defendants,  the  words  of  the  ftatute  being,  that  ^IT^^ 

an  afUon  Ihall  not  be  commenced  until  the  expiration  J'*«''"«.««f|w"ty 

r  to  tcceive  it  for 

of  one  month  after  the  attorney  fhall  have  delivered  j>v'»>.«»r»»he 

^  likely  to  know 

"  to  the  party  or  parties  to  be  charged  therewith,  or  what  foundauoii 

"left  for  him,  her,  or  iheniy  zi  his,  her,  or  their  ehargMin'the* 

**  dwelling-houfe,*'  a  bill  of  bis  fees  and  difburfe-  ^^ 
ments. 

Lord  Ellenborouoh. — The  a£b  does  not  require 
perfonal  lervice,  and  a  delivery  of  the  bill  to  an  agent 
or  joint  contraftor  may  be  a  delivery  to  the  party  or 
parties  to  be  charged.  If  the  perfon  to  whom  the 
bill  was  delivered  had  not  meddled  with  the  bufinefs,  ' 

tiieugh  joiatly  liable   with    others  who    took  the 

entire 


tjS 


CAS£S  AT  NISI  PRIUS* 


V. 

How  and 
Jaelrjltt, 


entire  diredion  of  it,  I  (hould  held  that  this  was  no 
delivery  as  to  them.  But  the  cafe  is  diSereni  where 
the  bill  is  delivered  to  the  perfon  authorized  by  the 
other  parlies  to  aft  for  them.  One  may  reafona^ly 
iuppofe  that  he  has  authority  t6  receive  it,  and  that 
when  received^  he  will  communicate  it  to  ihe  otntrs, 
and  take  the  neceflary  meafures  for  having  it  taxed* 
In  the  prefent  inftance,  I  am  inclbed  to  think  that  a 
delivery  of  the  bill  to  How  alone  was  a  fulEcient  com- 
pliance with  the  flatute  {a). 


attorufy  can 
maintain  sm  3C« 
Ci>n  for  buCi  tcff 
tfo'ie  und  r 
a  •omrYihrion  of 
bank  itpc  agiinft 
thenlIiuncc9^one 
jnonih  aftfr  he 
ki9  deliveitd  a 
copy  of  his  bilf, 
^t  before  it  riAg 
h^en  tjiecl  by  a 
^;iAcr  in 
Chancery  ? 


Laftly,  it  was  debated  whether  the  plaintiff  could 
recover  for  the  bufinefs  done  under  the  conuntiSon 
sfter  the  choice  of  afHgnees,  as  his  bill  had  not  been 
taxed  by  a  mailer  in  chancery  purfuant  to  flaU 
5  Geo.  2.  C.30.  §  45.  (b) 


{a)  Vide  Oowder  ▼•  Shee, 
1  Campb.  437. 

[h)  Which  is  in  thefe  words^ 
«*  And  to  the  end  that  commif- 
**  iions  of  bankrupt  may  be  car- 
«'  ried  on  and  profecuted  with 
<<  as  little  txpence  at  reafbnably 
•*  may  be,  be  it  ena&ed  by  the 
<«  authority  aforefaid.  That  all 
^  bills  of  fees  or  di(burfements 
^  claimed  or  demanded  by  any 
<»{olicitor|  derkf  or  attorney 


*'  employed  under  any  conmif- 
**  iion  of  bankrupt*  (hall  be  fet* 
**  tled>  adjufted,  and  certified 
**  by  one  of  the  mailers  of  the 
**  court  of  Chancery ;  and  fo 
^  much  as  the  mafter  Hiall  cer« 
'<  tify  to  be  due  to  fucfa  derk. 
**  foHcitor,  or  attorney^  aad  no 
'*  more»  ihali  be  paid  by  the 
*<  affignee  under  tmh  comnS- 
«  fion.'» 


Pari 
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J^ark  infifted  that  it  was  imperative  upon  the  attoN 
ney  to  have  his  bill  taxed  before  he  made  any  claim  or 
demand  upon  the  af&gnees,  who  are  directed  to  pay 
him  fo  much  as  the  mafter  in  chancery  ihall  certify  to 
be  dde,  and  no  more. 

Jervis  fubmitted  that  the  claufe  bdng  in  favour  of 
die  affignees,  they  were  bound  to  take  advantage  of  it, 
if  they  wifhed  to  do  fo^  by  having  the  bill  taxed  upon 
tfanr  owA  application^  which  in  this  cafe  they  had  had 
a  ^uU  opportunity  of  doing,  a  copy  of  the  bill  having 
been  delivered  to  them  above  a  month  before  the 
commencement  of  the  fuit. 

Lord  Ellenborough  fsud,  perhaps  the  meaning 
of  the  claufe  might  be,  that  the  edate  fhould  not  be 
charged  beyond  the  funi  allowed  by  a  Mailer  in  Chan- 
cery on  taxing  the  folicitor's  bill.  Still,  the  afTignees 
might  have  rendered  themfelves  perfonally  liable  be- 
yond that  amount.  They  might  be  compellable  to 
pay  more;  but  they  were  not  to  pay  more  as  ajjigneeu 
The  obje£t  of  the  legiflature  might  be  only  to  protefl: 
the  interefts  of  the  creditors  at  large,  leaving  thofe 
who  retain  the  folicitor  to  the  common  law  liability 
arifing  from  any  contract  they  form  with  him,  or  ^ny 
proceedings  they  may  inftrud  him  to  inflitute. 

The  amuountof  the  bill  was  then  referred* 

JervU  and  Reader  for  the  plaintiff. 

Park  and  Lowes  for  the  defendant.  ^ 

r  AttWAief ,  Timhtt  \wi  Chifptndale.\ 
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FIRST  SITTINGS  AFTER  TERM  IN  LONDON. 


Thurfdaf^ 

Hov.  30th. 

When  there  art 
Icvcral  counfel 
•o  the  Oiine  fide^ 
and  a  junior  has 
Wguntoexa- 
mkne  a  wirnefs^ 
the  kadcr  may 
MfterpoCei  uke 
Ike  wicnefs  into 
hit  own  handsy 
and  fioifli  tha 
tsamination. 
But  afier  one 
cuundl  has> 
bruiifhch'is  ex- 
aaainatiort  to  a 
clofry  a  que.') ion 
cannot  regularly 
be  put  to  the 
witacff  by  an- 
acbercaun  felon 
4ba  (amc  fide. 


Doe  v.  Roe. 

tN  (his  cafe  a  queftkm  arofe  of  confiderable  a»fe- 
quence  to  the  bar. 

There  were  two  counfel  for  the  plaintiff.  The 
junior  having  called  a  witnefs  who  feemed  difpofed  to 
(huffle  and  prevaricate,  the  leader  interpofed,  and  was 
proceeding  to  exaniine  him. 

The  counfel  on  the  oppofite  fide  contended  that  this 
was  irregular,  and  that  although  where  there  were 
feveral  counfel  on  the  fkme  fide^  they  might  arrange 
among  themfelves  by  whom  the  wimefles  fhould  be 
examined  y  yet  that  when  the  examination  of  a  witnds 
was  begun  by  one  gentleman^  the  others  had  no  right 
to  put  a  queftion  ;  they  might  privately  fuggeft  quieC> 
tions  proper  to  be  put ;  but  could  not  addrefs  aiif 
direftly  to  the  witnefs :  if  this  rule  were  not  adhered 
to,  a  witnefs  might  be  fubjed  to  the  examination  or 
crofs-examination  of  as  many  barrifters  as  were  retained 
for  the  plaintiff  or  defendant,  much  time  would  be 
wafted,  and  great  confiifion  would  be  introduced  into 
proceedings  at  Nifi  Frius. 


10 


Lord 
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Lord  Ellenborough. — Convenience  cettamly  ,^^^' 
requires  that  the  examination  of  a  witnefs  fhould 
be  carried  on  entirely  by  the  gentleman  who  begins 
it }  and  feveral  coonfel  clearly  cannot  be  permitted 
to  put  queftions  to  the  fame  witnefs,  one  after  another^ 
in  the  manner  apprehended.  But  I  think  the  lead* 
ing  counfel  has  a  right,  in  his  difcretion,  to  inter* 
pofe,  and  to  take  the  exanunation  into  his  own 
hands.  Very  unpleafant  confeqoences  might  follow 
if  this  were  not  allowed.  If  a  gentleman,  it  being 
bis  firfl  appearance  in  a  court  of  juftice,  fhould  be 
much  embarraffed  in  the  courfe  of  examining  a 
iritne&,  it  would  be  hard  if  it  were  in  the  power  of 
die  oppofite  party  to  prevent  his  leader  from  ftepping 
in  to  his  relief.  And  other  occafions  may  be  ima^^ 
gined  when  it  may  be  very  important  that  the  gentle* 
man  who  conduds  the  caufe  fliould  have  the  privilege 
of  puttmg  queftions  to  a  witnefs  originally  called  by  a 
co-adjutor.  In  the  prefent  fltate  of  the  bar,  there  is 
no  danger  of  this  privilege  being  abufed. 


It  would  be  curious  to  trace  gradually  eftabliflied.  If  we  look 

die  fteps  by  which  the  prefent  back  200  years,  we  find  all  the 

mode  of  conducing  trials  at  counfei  on  both  fides  addreffing 

Mifi  Priui,  fo  well  calculated  the  jury  in  turn,  and  the  mlea 

for  regularity,  expedition,  and  of  e^dence  entirely  difregarded 

the  elncidationof  truth, hat  been  or  unknown. 


Vol.  lit  U  Wardm* 
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ThurfdAyi 
Nov.  30. 


Wardell  v.  Fermor. 


Inanaflionon   T^EBT  OH  a  poft-obu  boild.— Plca,  11011  cft  faduHl. 

apoft-ubitbondy  '^^^ 

Ve^ltiMn^^  '  The  execution  of  the  bond  was  witnefled  by  William 
ilJiorncy'^who"  Wrangbanty  an  attorney »  who  had  an  office  in  Seething 
formerly  had  an  Lane^  and  rcfidcd  with  his  family  at  Sydenham. 

office  in  Londoa  ^  *  ^ 

and  refidcd  at  ' 
Sydenham.— 
Held  fha:  it  wai 
DOC  enough, to 
let  in  evidence 
0^  his  hand- 
writing to  prove 
the  cxrcuTiun  of 
the  deed,  that 
he  had  difap- 
peared  from  his 
office  in  Londuo 
iot  a  twelve- 
■nomh  beftire 
the  trial,  and 
had  nut  been 
heard  of  dur- 
ing that  period 
by  perfons  who 
kn£w  him, 
without  (hew- 
ing lliat  fearch 
had  been  made 


K  Williams  and  Fatey  for  the  plaintiflf  faid,  they 
were  not  able  to  produce  the  attefting  witnels,  nor 
could  they  give  direfl:  evidence  of  his  being  out  of 
the  kingdom ;  but  they  undertook  to  fliew  that  he 
had  difappeared,  and  that  diligent  fearch  had  been 
made  for  him  wjthout  effed  ;  which  they  contended 
would  be  fufficient  to  let  in  evidence  of  his  hand- 
writing.  In  Cunliffe  v.  Sefton,  2  Eafl^  183.  which 
was  an  aflion  of  debt  on  bond  by  an  adminiftratrix, 
evidence  being  offered  that  diligent  inquiry  had  been 
made  after  one  of  the  fubfcribing  witneffes,  and  that 
na  account  could  be  obtained  of  fuch  a  perfon^  proof 
after  him  at  the  was  admitted  of  the  hand- writing  of  rthe  plaintiff,  who 
puVat  sydc!ll  was"  the  other  attefting  witnefs.  '  The  fubfequcnt  cafe 
BuT'evidenceof  s^i  Crojby  v.  Petcy,  I  Taunt.  ^64.  i  C^;?//*.  303.  went 
his  hand-writ-     {w\\  farther.    There,  evidence  of  the  hand-writine  of 

ing  was  admit-  •         r  t^  m  ri<* 

tcd,onproofthat  au  attefting  Witnefs  to  the  amgnment  of  a  leafe  was 

a  twelvemonth  i«i  rr**i*  'i  t 

?g'>,  a  commif.  admitted,  on  proof  of  inquiry  having  once  been  made 
at  his.ufual  place  of  abode,  when  the  perfon  inquir* 
ing  was  told,  that  he  had  abfconded  to  avoid  his  cre- 
ditors. Mansfield,  C.  J-  faid  the  balance  of  conve- 
ttience  was  in  favour  of  extending  the  rule,  and  tfiat 

nore 


lion  of  hunk- 
rup t  had  been 
fued  om  againft 
him,  to  which 
he  had  never  ap- 
fcatcd. 
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more  inconvenience  would  refult  from  excluding  the    ^J^^^iLj  * 

fecondary  evidence  than  from  admitting  it.    Nor  was     Waude  .l 

this  doftrine,  as  had  been  ufually  fuppofed,  a  modem  ^• 

innovation.      In  an  Anonymous  Ca/e,  12  Mod.  607. 

which  had  been  overlooked  in  the  recent  difcuflions 

upon  this  fubjeQ:,  Lord  Holt  lays  it  down,  that  "  in 

debt  on  bond,  upon  iffue  of  non  eji  fa6lum^  if  the 

plaintiflF  prove  the  witnefles  dead,  beyond  fea,  or  that         \ 

he  has  niadejirid  inquiry  after  them^  and  cannot  hear 

of  tbem^  he  (hall  be  let  in  to  prove  their  hands." 

Lord  Ellenborough. — Upon  thefe  authorities  I 
will  admit  the  fecondary  evidence,  if  you  (hew  that 
you  could  not  by  any  means  find  out  the  attefting 
witnefs.  But  I  will  watch  very  narrowly  your  proof 
of  fearch.  This  extenfion  of  the  rule  may  lead  to 
dangerous  confequences.  If  the  attefting  witnefs 
knows  too  much  of  the  tranfaflion,  and  his  examina- 
tion would  hazard  the  validity  of  the  deed,  he  may 
be  fent  out  of  the  way,  and  we  may  be  amufed  at  the 
trial  with  an  account  of  his  having  abfconded. 

A  perfon  who  had  been  clerk  to  Mr.  Wrangham 
was  then  called,  who  ftated  that  he  had  disappeared 
about  a  year  ago,  and  had  not  fmce  been  heard  of. 
Another  witnefs  fvvore  that  he  had  repeatedly  called  ■ 
at  Mr*  fFrangbam's  late  office  in  Seething  Lane^  with- 
out being  able  to  learn  any  tidings  of  him.  But  no 
evidence  was  given  of  an  inquiry  having  been  made  , 
at  the  houfe  he  had  occupied  at  Sydenham* 

U  a  Lord 
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i^p9-  Lord  Eti-ENBORouGH  faid,  it  was  poflibic  he  migkc 

^^^^^    have  been  Ihut  up  there  all  the  time,  and  that  his  at« 

V.  tendance  might  have  been  enforced  by  a  fubpioena. 

Fbrmor. 

Theplaintiflfs  counfel  then  pi'pved  that  a  commi£« 
fioh  of  bankrupt  was  taken  out  againfl:  Wrangbam 
as  a  money  fcrivener,  to  which  be  never  appeared. 

fVigley  for  the  defendant  ftiU  infifted  that  this  was 
infufficient.  In  Cunliffe  v.  Sefton^  proof  of  the  ad« 
miniftratrix's  hand-writing  was  admitted  upon  the  fup- 
pofltion  that  the  other  attefting  witnefs  was  a  fiditious 
perfon.  And  in  Crojby  v.  Percy^  Sir  James  Mans- 
field proceeded  very  much  upon  the  particular  cir* 
cumftances  of  that  cafe,  faying  that  the  proof  of  the 
affignment  was  mere  matter  of  form.  But  the  rule 
could  not  receive  thef  fame  extenfion  in  an  action  on 
a  poll  obit  bond,  an  inftrument  of  a  very  fufpicious 
nature,  and  requiring  to  be  authenticated  by  fomc 
one  prefent  at  its  execution.  Nor  could  the  proceed- 
ings under  the  commif&on  make  any  difference,  as 
Wrangham  might  have  been  daily,  walking  about  the 
ftrects  of  the  metropolis,  although  he  did  not  furren- 
der  himfelf  to  the  commiiHoners, 

Lord  Ellenborouch. —  I  ani  difpoled  to  treat 
whatever  falls  from  the  learned  Chief  Juftice  of  the 
Common  Pleas  with  the  greateft  refpect ;  but  I  do 
not  fee  how  fecondary  evidence  is  to  be  admitted  or 
rejedled  according  to  the  nature  of  the  deed  to  be 
proved.  It  muft  depend  upon  the  poffibility  of  pro- 
curing  the  attendance  of  the  attefting  wjtnefs,  not 
upon  the  teftimony  he  is  likdy  to  give.    In  this  cafe» 


Farmor. 
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I  think  the  plaintiff  has  now  Isdd  a  fufHcient  foundation 

for  letting  in  evidence  of  the  hand- writing.  As  Wrang-     waudejuiT 

bam  did  not  appear  to  his  commiflion^  I  muft  prefume     ^  v. 

that  he  was  out  of  the  kingdom.     Had  he  been  at 

Sydenham  at  the  time  fixed  for  his  furrender,  I  mud 

fuppofe  that  he  would  have  furrendered  to  fave  himfelf 

from  a  capital  felony. 

The  execution  of  the  bond  was  then  proved  by  evi- 
dence of  fVrangham^s  hand- writings  and  the  plaintiff 
bad  a  verdi^. 

F.  Williams  and  Palej  for  the  plaintiff. 
Wigley  for  the  dcfendantt 

[Attomlet,  Vizard  and  Millul 


J\r.  There  was  a  fuggeftion  in   this  cafe  under  8  Sc  9  W,  3. 
c«  X  I.  but  it  was  canfidered  c^uitc  fuperfluous* 


U  3  ADJOURNED 
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ADJOURNED  SITTINGS  AT  WESTMINSTER. 


1809. 

Dec  x!  Poole  v.  Bentley. 

If  an  inftrument  ^T^HIS  WHS  ail  aftioii  for  ufc  and  occupation. 

profeiTing  iw  be        J^ 
an  agreement 

ukeVrfJogT.*'*"  The  plaintiflf  oflfered  in  evidence  as  an  agreement 
ther,  -ppeart      j^  inftrument,  which  had  an  agreement  ftamp,   and 

intended  to  r      f  -   1      i_       r  n        •         • 

transfer  poffcf-    of  which  the  followmg  IS  a  copy  : 

fion  and  a  pre- 
fent  in'ereft  in 

the  prcinife*  to        ct  Memorandum  of  agreement  this  1 2th  day  of  June 

ti.e  tenant,  it  o  J 

will  be  ueated  1 8o6,  bctwecn  John  Poole, Efq.  of  Highbury  Terrace, 
tho*og"H  con-  in  the  parifli  of  St.  Mary,  Iflington,  and  Peter  Bentley 
ttinfo^fubfe-     of  Pancras  Lane  innhe  city  of  London,  Mafon,  viz. 

qucntly  execut- 
ing a  leafe  under 

fc*i.  ,   ^'  The  faid  John  Poole  hereby  agrees  to  let  unto  the 

faid  Peter  Bentley,  and  the  faid  Peter  Bentley  agrees 
to  take  of  the  faid  John  Poole,  all  that  piece  or  parcel 
of  land  and  premifes  thereon  fituate,  &c.  for  the  term 
of  fixly-one  years  from  Lady-day  next,  at  the  yearly 
rent  of  one  hundred   and  twenty  pounds,  free  and 
clear  of  all  taxes,  parliamentary  or  parochial,  except 
landlord's  property  tax,  the  prefent  land  tax  being 
redeemed,  the  faid  rent  to  be  paid  quarterly,  the  firit 
quarter's  rent  within  fifteen  days  after  Michaejmas 
1S07;  and  that  for  and  in  confideration  of  a  leafe  to 
be  granted  by  the  faid  John  Poole  for  the  faid  term 
of  years,  the  laid  Peter  Bentley  agrees  within  the 

fpace 
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(pace  of  four  years  from  the  date  hereof  to  expend 
and  lay  out  in  five  or  more  houfes,  of  a  third  rate 
or  clafs  of  building,  the  fum  of  2,009!.  and  the  faid 
John  Poole  agrees  to  grant  a  ledfe  or  leafes  of  the 
laid  land  and  premifes  as  foon  as  the  laid  five  houfes 
are  covered  in  ;  and  the  faid  Peter  Bentley  agrees  to 
take  fuch  leafe  or  leafes,  and  to  execute  a  counter- 
part or  counter-parts  thereof,  the  faid  John  Poole  to 
take  away  all  the  glafs  of  the  green-houfe,  &c.  This 
agreement  to  be  confidered  binding,  till  one  fully  pre- 
pared can  be  produced. 

John  Poole,      ^ 
Peter  Bentley, 


»f 


,  Park  for  the  defendant  ob]e3ed,that  this  i^ftrument 
operated  as  a  prefent  demife^  and  ought  to  hare  been 
.ftamped  as  a  leafe. 

Garrtna,  contra,  contended  that  the  whole  tenor  of 
the  inftrument  fcewed  it  to  be  only  an  agreement  for 
a  leafe — ^which  appeared  decifively  from  the ftipulation 
on  the  part  of  the  plaintiff,  to  grant  a  leafe  or  leafes 
of  the  premift^,  and  on  the  part  of  the  defendant,  to 
execute  a  counter-part  or  counter  parts  thereof.  He 
relied  upon  Goodtitle  d.  Eftwick  v.  Way,  1  T.  R. 
735.  as  exprefsly  in  point. 

Lord  Ellenborough. — 1  am  of  opinion  that  this 
paper  paffes  a  prefent  intereft  in  the  tand,and  operates 
as  a  demife.  The  leafe  or  leafes  afterwards  to  be  granted 
are  only  by  way  of  further  fecurity.  Prefent  poffeflion 
is  given,  houfes  are  to  be  built,  and  the  agreement  is 
to  be  binding  till  another  is  executed.    1  therefore 

U  4  cannot 
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cannot  receive  the  paper  in  evidence^  unlets  ftamped 
as  a  leafe. 

Plaintiff  nonf uited. 

The  cafe  afterwards,  came  before  the  Court  of 
K.  B.,  and  the  Judges  bemg  all  of  opinion  that  the  in- 
firument^ad  a  leafe,  a  rule  nifi  that  had  been  granted 
to  fet  aiide  the  nonfuit^  was  difcharged« 

Garrow  and  St$rks  for  the  plaintiff. 
Park  and  Reader  for  the  defendant. 


Fide  Roe  v.  Afhbumsr,  5  T.  R.  163.  and  Bany  ▼«  Nogent^ 
there  cited. 


Saturday, 
Dec.  a. 


A  liceored  haw- 
ker wbo  gives 
hit  licence  r*  be 
mied  by  his  fer- 
vant  employed 
to  Tell  goods  on 
his  accouotyis 
not  liable  on    ' 
29  0. 3.  r.  %6m 
■9  for  /ettin^  10 
ktre  or  /ending 
Ibe  licence. 


Hodgson  y,  A  v.  Flower, 

Tr\EBT  on  29  G.  3.  Ct26,  f.13,  (a)  to  recover  a 
penalty  of  40I. 


{a)  The ftatutecnafts" that, 
in  cade  any  perfon  fliall  kt  .out 
to  hire  or  lend  any  licence  to  him 
or  her  granted  as  aforefaid^  or 
(hall  trade  with»  or  under  co- 
lour of  any  licence  granted 
unto  any  other  perfon  whatfo- 
€?er|  or  of  any  licence  in  wUdi 


his  or  her  own  real  name  (hall 
not  be  inferted  as  the  nanae  of 
the  perfon  to  whom  the  famo 
is  granted^  the  perfon  letting 
out  to  hire  or  lending  any  fuch 
licence,  and  the  perfon  fo  trad- 
ing with  or  under  colour  of  any 
licence  granted  to  any  otbo^ 
j>erfoi% 
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*% 


The  firft  coant  of  the  declaration  dated  that  the  de- 
fendant, being  ahawktr  and  pedlar  and  petty  chapman, 
and  having  a  licence  fubfcribed  by  two  of  the  -commif- 
fionersfor  the  time  beingfor  licenfing  hawkerd^dealers, 
and  petty  chapmen,  granted  to  him  to  travel  and  trade 
vnth  two  horfes  from  town  to  town,  &c.  did  unlaw- 
fully  Jet  out  to  hire  and  lend  the  faid  licence  fo  to  him 
granted,  to  wit,  to  one  Benjamin  Worby^  the  term  for 
which  the  £ame  was  granted  not  being  expired  ;  con* 
trary,  &c.  The  fecond  count  alleged  that  the  defen^ 
dant  did  unlawfully  lend  the  licence* 

It  appeared  that  the  defendant  is  a  coal  merchant  !i| 
St.  Catherine's  near  the  Tower,  and  that  he  was  in 
the  habit  of  employing  Worby  as  his  fervant  to  fell  coals 
about  the  (Ireets  from  a  waggon  having  his  (defend*^ 
ant's)  n^me  painted  upon  it,  and  drawn  by  his  horfes; 
Worby  received  3  commiflion  of  4s.  6d»  a  chaldron 
upon  the  coala  he  fold ;  and  fuch  as  he  could  not  di& 
pofe  of,  he  brought  back  to  the  defendant*  If  he  gave 
credit  to  any  purchafer,  it  was  at  his  own  rl(k,  as  he 
was  always  obliged  to  pay,  upon  his  return  home, 
fcr  all  that  were  fold.  Upon  thefe  occafions  Woiby 
carried  about  with  hini  a  licence,  which  his  mafter  had 
taken  out  in  his  6wn  name,  <(nd  had  delivered  to  him 
for  the  purppfe  of  protedUng  hjm. 


T809. 


perfoni  or  any  licence  in  which 
\m  or  her  own  real  name  (hall 
pot  be  inierted  as  the  name  of 
tbe  |)erfon  tp^  irhom  ih«  (am 


is  granted,  (hall  each  of  them 
forieit  the  Aim  of  40L  to  be  re« 

covered,**  &g# 
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The  Auomey  General  infifted  that  the  defendant 
had  incurred  the  penalty^  by  thus  handing  over  his 
licence  to  Worby.    The  objed  of  the  ftatutc  was,  to 
prevent  any  perfon  from. having  the  opportunities  of 
comnntting  robbery  and  fraud  enjoyed  by  hawkers 
and  pedlars  whofe  charaSer  had  not  been  inveftigated 
and  vouched  for.    This  appeared  clearly  from  the 
fixth  fedtion,  which  enafts,  that  before  any  perfon 
(hall  be  entitled  to  receive  any  licence  to  trade  or 
travel  as  a  hawker  or  pedlar,  he  fhall  produce  to  the 
commiflioners  a  certificate  (igned^by  fome  one  clergy- 
nan  officiating  within  the  parifh  or  place  within  which 
he  has  his  ufual  place  of  refidence,  and  alfo  by  twQ 
reputable  inhabitants  of  the  faid  pariih  or  place,  at« 
lefting  that  he  is  of  good  character  and  reputation, 
and  is  a  fit  perfon  to  be  licenfed  to  exercife  the  trade 
of  a  hawker,  pedlar^  and  petty  chapman.    But  this 
claufe  would  be  rendered  entirely  nugatory  if  a  man, 
under  colour  of  licences  granted  in  his  own  name, 
could  fend  out  his  fervants,  who  might  be  men  of  the 
moil  infamous  charadler.    The  licence  was  perfonal, 
and  could  only  be  ufed  by  the  perfon  to  whom  it  was 
granted. 

Carrcrw^  contra^  maintained  that  the  a£k  wait  no 
farther  than  to  forbid  the  lending  or  letting  to  hire  of 
a  licence,  to  be  ufed  by  another  as  a  feparate  trader, 
and  for  his  own  advantage.  Worbj  here  reprefented 
the  defendant,  and  the  licence  might  be  confidered  as 
having  been  all  the  while  in  the  defendant's  pofleflion. 
If  the  perfon  to  whom  a  licence  was  granted  fhould 
be  taken  ill,  could  it  be  coitfended  that  be  might  not 

fend 
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fend  out  his  fervant  with  his  cart  and  horfes  to  fell  hit 
goods  until  his  recovery  ?  The  meaning  of  the  legi- 
flature  could  not  be  that  the  hawker  fhould  be  chained 
like  the  drag-ftaflf  to  his  cart.  There  was  a  fufEcient 
fecurity  for  the  fervants  in  the  charafter  of  the  mafter, 
and  he  was  refponfible  for  their  ads. 

Lord  Ellenborough. — The  declaration  ftatea 
that  the  defendant  let  the  licence  to  hire,  and  that  he 
lent  it.  We  muft,  therefore,  confider  whether  he  did 
either  the  one  or  the  other ;  not  whether  what  he  ac-i 
tually  has  done  ought  or  ought  not  to  have  been  pro- 
hibited by  the  legiflature.  #  It  appears  to  me,  that  in 
fending  out  his  fervant  to  fell  coals  with  the  licence^ 
he  neither  let  it  to  hire  nor  lent  it.  He  cannot  be 
faid  to  have  let  it  to  hire,  havmg  received  no  hire  or 
reward  for  parting  with  it.  Worby,  inftead  of  hiring, 
was  himfelf  hire4*  Nor  can  this  be  confidered  alend- 
ing.  Lending  may  be  defined  a  gratuitous  bailment 
'of  a  chattel  to  be  ufed  for  the  benefit  of  th^  perfon  to 
>whom  it  is  delivered.  Here,  the  fuppofed  borrower 
does  not  derive  the  benefit  arifing  from  the  ufe  of 
the  licence,  ,  The  coals  were  fold  on  the  defendant's 
account,  and  he  received  the  profits  of  the  falcr 
Worbfs  commiffion  can  only  be  confidered  as  the 
wages  of  his  labour.  Perhaps  the  licence  was  no 
proteftion  to  him,  afxd  in  that  cafe  he  might  have  been 
himfelf  profecuted  for  trading  as  a  hawker, without,  or 
under  colour  of,  a  licence :  but  I  clearly  think  that  no 
forfeiture  has  been  incurredby  the  defendant.The  certifi- 
cate certainly  lobks  as  if  the  legiflature  had  meant  that 

the 
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the  licence  fliould  be  perfonal ;  but  this  conjedure 
cannot  extend  a   penal  ftatute  beyond  the   limits 
pointed  out  by  the  ena£Hng  claufe,  or  render  a  de* 
livery  of  the  licence  to  be  ufed  for  the  benefit  of  the 
owner,  a  lending  or  letting  to  hire.    From  a  com« 
munication  I  have  had  with  the  Chief  Baron  of  the 
Exchequer,  I  find  that  a  cafe  like  the  prefent  occurred 
a  few  years  ago  in  that  Court  (a).    It  having  been 
ruled  at  Nifi  Prius  that  the  a£tion  could  not  be  main« 
tained  for  fending  out  a  fervant  with  the  licence,  Zi 
new  trial  was  moved  for ;  but  the  Barons  were  all 
of  opinion  that  the  cafe  did  not  come  within  the  aA 
of  parliament.    I  (hould  hold  myfelf  bound  here  by 
that  authority ;  and  it  perfedly  conefponds  with  my 
ifwn  opinion* 

Plaintiff  nonfuitedt 

The  Attorney-General  and  Gumey  for  the  plaintiff, 

Carreiv  and  Lowes  for  the  defendant, 

[Attenktf  LeJwt'ck  umI  f^ejl.} 


(a)  Chambedain  <j,  t.  t.  Hffl,  H.  T.  44  G.  3. 


0 
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Evans  q.  t.  v.  Hunter.  '         J^'^^t 

^  December  4. 

|EBT  on  5  EBz.  to  recover  30 1,  which  the  decla«  '» »?  >««>  <■ 
ration  alleged  the  defendant  had  forfeited  by  em-  to  work  > /our"' 
ploying  in  the  bufinefs  of  a  carpenter  for  15  months  HoJ^edwlj! 
from  the  iSthdayof  May  1808,  one  J.  H.  who  had  p«?«ifi<fc»Pf  *C 

'         •      ^  ,  plaintiff  caoaoc 

not  ferved  an  apprenticemip  to  the  faid  trade.    Plea,  recover  any  pe- 
nil  debet,  ^^  inc'imtd  « 

year  before  \\m 
commence  mcnt 

It  appeared  that  the  defendant  had  employed  J.H.  of  rti«f««t, 

•       ^  11  ir  «  A«^r««^M^  although  the  dr« 

m  the  maimer  alleged,  from  the  i8th  of  May  1808  to  fcodanr  conti. 
the  15th  of  September  1809.    The  declaration  was  rfa«e7i2?^ 
entitled  generally  of  Michaehnas  Term,  50  Geo.  Ill,  "b^y^/*^ 
and  the  writ  was  not  given  in  evidence. 

Jervis  for  the  defendant  contended,  that  his  client 
could  not  be  liable  in  this  adion  for  employing  the 
journeyman  before  the  6th  of  November  1808.  The 
fiatute  iropofed  a  penalty  of  40  /•  a  month  for  fetting 
to  work  a  perfon  who  had  not  ferved  an  apprentice- 
Ihip.  Therefore  each  month  that  this  was  done  con« 
ftituted  a  diitind  oflfence,  and  by  31  EUz.  c.  5.  §  5* 
all  a^ons  brought  for  any  forfeiture  upon  a  penal 
flatute,  the  benefit  whereof  is  limited  to  the  king  and 
the  prolisctttor,  muft  be  brought  within  one  year  after  . 
the  offence  is  committed. 

It  was  fuggefted  on  the  other  fide,  that  the  employ- 
mmt  of  this  perfon  from  June  i8of  to  September 
1809,  was  a  continued  ad,  and  that  the  ftatute  there- 
fore 
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fore  did  Hot  begin  to  run  tilfthc  15th  of  September 
1809. — But 
V. 
IiiJNTBB*  Lqj.j  Ellenborough  faid  the  ftatute  was  a  bar  to 
all  the  penalties  that  bad  accrued  before  6th  Novem- 
ber 1 8989  and  the  plaintiff  had  a  verdift  for  tfaofe  that 
accrued  fubfequently. 

Garrow  and  Lowes  for  the  plaintiff. 

Jervis  for  the  defendant. 

[Attomies^  Chifftndalt  and  Fieldir^l 


It  isy  perhaps,  fortunate  that 
there  is  not  much  inducement 
from  pecimiary  coniiderations 
to  bring  an  adion  on  this  fia- 


tute»  as  the  plaintiff  cannot  re- 
cover for  his  own  ufe  more  thaa 
12I.  and  he  muft  pay  his  owr 
cods. 


Wednefi!«y» 
PcceiMbcr*6* 


Watson  v.  PearA 


A  parent,  dated    'T^HIS  was  an  aftion  on  the  cafe  for  the  infringe* 

lOth  May,  con-       X  r* 

tainedaprovifo  ment  01  a  patCUt* 

that  a  fpeciBca* 
lion  fliould  be 

"^^x^"^  The  patent  bore  date  loth  May  1 808,  and  contained 
iw^diateT  *"*^  ^^  yySyi^y  provifo,  that  a  fpecification  fliould  beinrolled 
after  the  date      <<  withiu  one  'calendar  month  next  and  immediately 

thereof.    The  ' 

ipecificatioD  was 

inrolied  on  the  loth  of  June  followiag.— Held  that  the  month  did  not  bcgia  to  run  tiU  the  da/  after 
Htwdate  of  the  patcot^  aud  (hat  the  fpecification  wai  io  time. 

%  "aftor 
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**  after  the  date  Aercof,"— The  fpedfication  was  not        1809- 
inrolled  till  the  loth  of  June  following. 

Park  for  the  defendant  infifted  that  the  patent  was 
▼Old,  the  Ipecification  not  having  been  inrolled  on  or 
before  the  9th  of  June^  when  one  calendar  month 
from  the  date  of  the  patent  expired.  The  month  muft 
begin  to  run  from  the  loth  of  May^  and  included  the 
whole  of  that  day.  It  therefore  could  not  extend  to 
the  loth  of  June,  there  being  a  clear  impoffibility  of 
two  days  of  the  fame  number  being  comprehended  in 
one  calendar  month. 

Selwyn,  contra^  relied  upon  Thomas  v.  Popham,M. 
4Eliz.  Dyer,  218  b.  Moore,  40.  S.  C.  The  queftioa, 
arofe  there  upon  the  ftatute  of  inrolments,  27  H.  S. 
c.  ]6.  which  ena&s  ^^  that  the  inrolment  fhall  be 
**  made  within Jix  months  next  after  the  date  of  the  deed.** 
The  indenture  iniflue  bore  date,  9th  Oftober  1557; 
it  was  inrolled  m  chancery  on  the  2 1  fl  of  March  1 558, 
which  was  the  laft  day  of  the  fix  months,  reckoning 
28  days  to  each  month,  and  making  the  day  of  the 
date  exclufive.  The  Court  held,  that  the  indenture 
was  well  inrolled^  and  that  the  words  *^  next  after 
the  date  of  the  deed"  were  exclufive  of  the  day  of  the 
date. 

Park^  in  reply,  urged,  that  In  that  cafe  the  Court 
was  bound,  if  poflible,  to  fupport  the  validity  of  the 
deed  againd  the  grantor,  who  was  a  fubjeft ;  but  that 
the  grant  here  being  by  the  king,  was  liable  to  a  dif- 
ferent rule  of  conftrufUon^  and  that  it  {lad  been  often 

decided 
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i9o9«  ^  decided  that  where  a  period  n^as- to  be  reckoned  (rotfk 
a  date,  the  day  of  the  date  was  incluliTe. 

Lord  £LL£KBORouoH«-^It  ofed  to  be  held  that 
^  from  the  date,"  includes  the  day,  and  '^  from  the 
««  day  of  the  date/'  excludes  it*  But  (ince  the  cafe 
of  Pu^6  V.  The  Duke  of  Leeds  (a\  thefe  formal  diftinc- 
tions  have  been  done  away ;  and  the  rule  of  good 
fenfe  has  been  eftablifhed^  that  fuch  words  (hall  be 
conftrued  according  to  the  meaning  of  the  parties  who 
ufe  them.  The  cafe  cited  upon  the  ftatute  of  inroU 
ments  I  think  is  exprefsly  in  point.  That  fhews  that 
the  day  on  which  the  patent  bears  date  is  not  to  be 
reckoned.  The  month  therefore  only  began  on  the 
1  ith  of  May,  and  included  the  loth  of  June,  the  day 
on  which  the  fpedfication  was  inroUed. 

The  defendant  afterwards  had  a  verdift  on  the 
merits.  ^ 

Carrow  and  Selwyn  for  the  plaintiffl 

Park  and  Comyn  for  the  defendant. 

[Attorniefi  Shfir  and  Hmmflt0»,J 


(a)  Cowp.  714.  aft  is  done  is  to  be  includeJ  in 

Bm  where  the  computation  the  reckoning.    Caftle  v.  Bur- 

of  time  ia  to  be  made  iirom  an  ditt,  3  T.  R.  623.    Glaflbgton 

sB  donct  the  day  on  which  the  v.  Rawlins,  3  £aft,  407. 


Tauictow 
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Taunton  v.  Wvborn,  Efq,  WAijr; 

December  t, 

^HIS  was  an  adion  for  criminal  converfation^  in »« aaion  for 

crim.  con.  if  the 
plaintifPs  mar- 

To  prove  the  marriage  between  the  plaintiff  and  hi^  icmniKd'ilTi 
wife,  a  clci'Kytoan  was  called,  who  fwore  that  he  had  *^^*P**'  ***  ""."* 

'  oy  '  give  lome  evi- 

performed  the  ceremonY  in  the  Chapel  Royal  in  the  denceihatbanni 

Tower  of  I^ondon;  and  a  copy  of  the  rcgiiter  was  puWiOied  there 

put  in,  ftating  the  parties  to  have  been  married  there  l^g^'Srhlmfr- 

in  the  year  1804.     But  this  clergyman,  who  belonged  Ji*f,**^;r*"J 

to  a  diftant  parifh,  did  not  know  whether  marriages  fufficiem  roi  mis 

had  been  ufually  folemnized,  and  banns  proclaimed  ^^^nM^' 

in  the  chapel  in  queftion ;  and,  at  firft,  no  regiftcr  of  Jlfg^  fJilmn:*- 

marriages  or  banns  was  produced.  bcforclhe^affin 

of  the  nMirugc 
^€t^  and  a  regu- 

Park  for  the  defendant  obieded,  that  the  plaintiflPs  larrcgifteruf 

1  1        'I'i  1         n  ^   ^-^  banns  j>ublj(hed 

mamage  appeared  to  be  invahd  under  Itat.  26  G.  %.  there  fi<.ce,  and 

c.  33.  which  enacts,  that  all  marfiages  folemnized  in  wifhTrihc  rccou 

any  other  place  than  a  church  or  public  chapel  where  n,ffj.7J*ft^^,^',v^ 

banns  have  been  ufually  publiflicd,  unlefs  by  fpecial  a't^4»ded  ihe 

licence  from  the  Archbifliop  of  Canterbury,  fhaJ  be  nag«  h^^berrt 

void.     No  evidence  being  given  of  the  publication  of  Lt^.tublim^i 

banns  in  this  chapel,  the  Judge  inuft  prefume,  that  it  '"  |!^ff«>m  ym* 

was  like  the  chapel  in  the  Savoy ^  or  the  chapels  in  the  y*^"* 
Jnns  of  Courts  in  which  banns  had  not  been  ufually 
publiflied  before  the  pailing  of  the  marriage  act,  and  m 
which  marriages  cannot  now  be  legally  folemnized. 

Lord  Ellinborough  feemed  to  confider  thp  objVo 
tion  as  well  founded }  but  faid  )ie  would  allow  the 
V0L.IL  X  trial  ^  ^ 


^9$  CASES  AT  NISI  PRIUS.       . 

trial  to  proceed^  fo  that  the  plaintiff  might  in  the  mean 
time  fend  to  the  Tower  of  London  to  make  inquiries 
concerning  this  chapeL 

Some  time  after^  the  parfon  attended  who  regu- 
larly officiates  there,  and  produced  a  regifter  of  mar- 
riages, going  back  to  the  year  1578,  and  a  regifter  of 
the  publication  of  banns  from  the  year  1754,  when 
the  marriage  a£l  palfed.  He  llkewife  ftated,  that 
while  he  had  known  the  chapel,  marriages  had  been 
frequently  performed  in  it,  and  banns  proclaimed. 

,  Park  dill  objected,  that  the  evidence  was  infuf- 
(icient ;  as  notwithflanding  any  thing  that  had  been 
proved,  bdnns  might  never  have  been  proclaimed  in 
ihis  chapel  before  the  paiTmg  of  the  adt* 

Lord  Ellenborough.— As  banns  appear  to  have 
been  frequently  publiflicd  here  ever  fince  the  paffing 
of  the  marriaige-aft,  I  will  prefume  that  they  were  fd 
before^  The  regifter  produced  begins  with  the  year 
1754;  but  this  circumftance  is  accounted  for  by  its 
being  neceffary  then  to  begin  a  new  regifter  of  thk  fort 
according  to  the  form  prefcribed  by  the  ftatute.  Banns 
tvere  moft  probably  publifhed  previoufly,  and  entered 
in  a  different  regifter,  or  perhaps  not  regiftcred  at  all. 
Sufficient  evidence  is  now  adduced  to  found  the  pre« 
fumption*  However,  I  confider  this  only  as  ^  prima 
fade  cafe ;  and  I  am  feady  to  receive  ^videnee^  that 
before  the  pa^ng  of  «6  GJ  2.  c.  33.  banns  were 
not  ufually  proclaimed  in  this  chapel.  In  cafes  of  this 
fort,  where  the  marriage  has  been  fotemnized  lA  a 
diapelj  I  hope  the  plaintiff  will  come  prepared  widi 

the 
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the  regifters  and  other  evidence  to  Ihew  that  banns  are 
taow,  and  have  been  ufualiy,  publifhed  there.  Without 
fome  foundation  of  this  fort,  I  cannot  form  any  pre- 
fumption  that  it  is  a  chapel  in  which  marriages  may  be 
lawfiiUy  folemnized  according  to  the  provifions  of  the 
marriage  a£t. 

The  plaintiff  had  a  verdid. 

The  Attorney  General^  GarrtMy  and  l)ampUr  for  the 
phmjff. 

Park  and  Marryat  for  the  defendant* 

(Attorniei^  BUkt  and  P/att,} 


29^ 


1809. 


Taunton 
Wybork* 


la  JUc  V.  itortiJkU^  Dong. 
658.  the  court  of  El.  B.  deter- 
mined that  by  '^  a  public  chapel 
in  which  banna  hay*  been  ufually 
fiibliflied,"  thek^iifaturemeaiit 
a  chapd  eidfting  at  the  time 
when  the  marriage-aft  palTed, 
and  in  which  banns  had  then 
been  ufually  pubKAed;  and 
tetfeqaently»  that  m  marriage 
fclemniyed  in  a  chapel  erefted 
fincc  z6  G.  2.  is  void,  although 
banns  have  been  frequently  pub- 


li^ed  and  iharriages  defaSo  fo^ 
lemnized  there  from  the  time  of 
its  eredion.  But  as  many  mar- 
riagesy  from  ignorance  and  inad^ 
Teltence»had  been  folemnized  io 
fuch  chapelsy  ads  have  frona 
time  to  time  been  pafTcd  to  ren- 
der  them  valid  under  certain 
reibidionSy  and  to  exempt  the 
offidatbg  clergymen  from  th^ 
penalties  they  had  incurred^ 
See  21  G.3.  c.53.  440.3* 
c«  77.  and  48  G.  3.  c  127. 


)L'. 


ADJOURNED 


30O 


CASES  AT  NISI  PRIUS. 


ADJOURNED  SITTINGS  IN  LONDON. 


Tuefday,  WiLLIAMS  V.  StEVENI •    . 

Dec.  12. 

A  man  is  not  a  ^HIS  was  an  ifluc  direfted  by  the  Lord  Chancellor 
m  t^Dir'^i*"!!^'  ^^  ^^>  whether  the  plamtiflF  was  a  bankrupt  on 

biakruptiavt  the  2d  November  1804;  which  depended  upon  the 

public  tbMtre  to  quellion,  whether  he  had  previoufly  been  a  trader 

for  wL1ch?/w'i  within  the  meaning  of  the  bankrupt  laws. 

to  be  paid  ac-  ,  * 

k^rclinVva^ler  The  affirmative  was  conteuded  from  the  plaintifPs 

JnilSJi^oV Jc-'  leaving  ereaed  a  pubUc  theatre  and  baths  at  Southend.-^ 

r"lSuir"tbI  ^^  appeared  that  by  an  agreement  between  him  and  feve- 

lie  batbson  lal  other  perfons  for  building  a  theatre  at  this  place, 

ke^Tatjoiiut^  itwas  to  be  held  in  fhares,  whereof  the  plaintiff  was 

aanc  in  fee.  ^^  ^^^^  ^j^^^ .  ^^i^x  he  was  to  find  the  materials  and 

ere£t  the  buildmg }  and  that  he  wa^  to  be  paid  for  it 
by  meafure  and  value.  This  agreement  was  carried 
into  execution. — The  plaintiff  likewife  erefted  the 
baths ;  but  he  was  joint  tenant  in  fee  of  the  fpot  where 
they  flood,  which  had  been  granted  to  him  and  another 
perfbn  for  this  purpofe  by  the  lord  of  the  manor. 

Lord  Ellenborough  ruled,  that  Williams  was  not 
within  the  bankrupt  laws  by  reafon  of  either  of  thefe 
tranfa&ions,  and  bid,  that  a  building  on  a  man's  own 

lan^, 
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land,  for  whatever  purpofe,  could  not  be  confidered        1809. 
a  buying  and  felling.  ^?2^ 


Verdid  for  the  defendant  (a). 


V. 

Stxvxns. 


tht  eftatc. 


One  of  the  witnefTes  being  examined  on  the  voire  Acredirorofa 

dire,  appeared  to  have  a  coniiderable  demand  upon  h!I"nr>"^rJJcd 

the  plaintiff  for  goods  fold,  which  he  had  not  proved  J';' ^^^^J^^'n 

under  the  commiifion.  »• » compciem 

wimeftrolMp- 
portjhe  com* 
-  .        1     1     f  1  •  .        *  .     •  iniffian,alrhough 

It  was  contended  that  this  was  an  incompetent  wit*  not  to  increafe 
nefs ;  as  he  came  to  fupport  the  commii&on,  under 
which  he  was  to  receive  a  dividend* 

Lord  ELLENBORotJGH. — A  creditor  is  clearly  an 
incompetent  wimefs  to  ihcreafe  the  fund  out  of  which 
he  may  receive  a  dividend ;  but  I  do  not  fee  why  he 
fhould  not  be  allowed  to  prove  what  barely  goes  to 
fupport  the  commifBon,  of  which  he  has  not  availed 
himfelf.  It  may  be  quite  as  advantageous  for  him  to 
be  allowed  to  fue  his  debtor  as  a  folvent  perfon,  as  to 


{a)   See  all  the  cafes,  upon  making  bricks  tli£re  for  fak, 

this  fttbjeft,  colleded  in  Sutton  with  a  view  to  profit,  is  not  a 

V.  Wedeyf  7  Eaft,  442.  in  which  trader  within  the  bankrupt  laws, 

it  was  at  lafl  fettled,  that  the  although  he  purchafes  the  fuel 

proprietor  of  a  brick  ground  ufed  in  burning  tho  bracks. 

X  3  rccdve 


3<?^ 
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j^°?j.      I'cc^ive  a  dividend  ond^  9  coromiflipp  ^  haniVnyf 
Wil^Zlir  fued  out  againft  hiiQ. 

^BvsKs..        The  witnefe  was  examined  (H), 

Garrow  and  Marryat  for  the  plaintiff. 

The  Attorney-General  ^d  Late^f;  for  ^e  defendant* 

[Attorniet  Dbnn  and  C/inc/fJi.] 


(^)  A  creditor  without  having 
proved  his  debt  under  the  com* 
mti&on,  18  incompetent  to  give 
evidence  to  deprive  the  bank- 
rupt of  his  allowance,  and  there* 
by  to  inapeafe  the  dividend^ 
Shuttleworth  v.  Bravo,  Stra. 
507.  But  a  creditor,  ^bo  bat 
fold  his  debt,  after  proving  it» 
u  a  competent  witnefs  to  fup- 
t>ort  the  gommiffion,  bis  iiltereft 


being  gone.  Granger  v.  Fur- 
long,  2  Sir  Wm.  Bl.  Rep.  1273^ 
And  in  all  cafes,  the  incompe* 
tency  -of  the  creditor  may  lie 
removed,  by  hit  releafiag  the 
afligneesywithout  a  releafe  to  the 
bankrupt.  Ambrofe  v.  CIen-« 
doD,  Cni.  Tiemp.  Hardv.  067. 
Koc^pea  x.  Qhapmani  l^cak^ 
CaLij^ 


Wndnefdayi 
Pec.  13. 

A  merchant 
carrying  on  trade 
•n  hif  own  fe- 
par  ate  account, 
introduce*  into 
h'.s/'m  the 
name  of  a  cUrli. 
who  has  no  par. 
ticipatioD  in 
profits  or  loff, 
but  eontinuet  to 
tbtf  Older  cf  this 


Guidon  v.  Ma^lt  Roisov* 

A  CTION  by  the  drawer  and  paye^  of  a  bill  oftxt 
•"^  change  againft  the  acceptor.     . 

The  declaration  ftat^d  that  (he  plsuntlff  drew  fhe 
bill. by  tfa?  napi?,  ftil$9  an4  firpi  of  Gmd^  ami 
Hughes. 

receive  a  fixed  faiary.    Btld  that  in  an  aOion  on  a  ^U  of  ezcbtnge  piyable  to 
fiW^  JOMilcrk  muXt  be  joined  ai  a  pL^til^ 
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U  Sfpeaxed  that  the  plaintiff  traded  under  theiirm 
of  Guidon  4md  Hughes^  n^iuioaed  10  the  bill ;  that  he 
has  BQ  partner  who  pariicipates  in  the  profits  of  his 
bufineis ;  but  that  he  has  a  clerk  of  the  name  of 
fbtgbe4^  at  a  iixed  falary,  who  is  held  out  to  the  world 
ifis  his  partner^  and  is  generally  confidercd  as  fuch. 

The  jlnprnejf  General  contended  thzt  Hughes  ought 
io  have  been  joined  as  a  partner  in  this  adion.  The 
defendant  contradted^  not  with  the  plaintiff  ilagly,  but 
jointly  with  him  and  Hughes.  She  came  prepared  to 
fhew  that  fhe  never  accepted  any  bill  drawn  individu- 
ally by  Guidon.  She  might  have  a  good  .defence  to 
an  adion  on  a  bill  drawn  by  the  pannerfbip ;  but 
ihe  had  no  reafon  to  imagine  that  the  bill  declared 
upon  was  of  that  defcription.  Suppofe  (he  had  a  debt 
due  to  her  from  the  firm,  how  could  Ihe  fet  it  off  in 
this  a£tion  ?  Payment  to  Hughes  would  clearly  have 
been  a  good  fatisfa£tion  of  the  bill ;  and  a  releafe 
from  hin:i  would  have  extinguiftied  the  debt.  He 
was  liable  to  Guidon*^  creditors ;  and  as  to  dl  tbofe 
vho  dealt  with  Guidon^  he  was  a  contrafting  party  as. 
much  as  if  there  had  been  an  equal  participation  of 
profit  and  iqfs  between, the  two. 

Pari^  cenir^,  mfiftcd  that  the  cafe  ftood  exaftly  the 
fame  as  if- there  had  been  no  fuch  perfon  as  Hughes 
in  rerum  natura^  The  names  in  a  firm  are  quite 
immaterial.  Firms  fometimes  continue  unchanged  for 
generations,  and  when  the  names  of  the  real  partners 
no  longer  correfpond  witl^  any  of  thofe  oftenfibly 
fi^ejjt    Perfons  who  deal   with  the  firm,  therefore,. 

X  4  contra^ 
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Guidon 


contraft  only  with  thofe  really  compofing  the  partncr- 
ihip.  It  is  very  common  for  men,  trading  by  them- 
felves  to  add  ?sfCo.  to  their  names,  and  if  inftead,  they 
added  the  name  of  another  perfon  who  had  no  (hare 
in  the  bufmefs,  the  legal  e&Q.  muft  be  the  feme.  The 
plamtid*  alone  had  the  beneficial  intereft  in  the  bill, 
and  he  had,  therefore,  a  right  to  fue  upon  it  by  him- 
felf.  .  The  defendant  was  not  injured.  The  declara* 
tion  gave  her  full  notice  of  the  bill  on  which  the  aftion 
was  brought,  and  if  (he  had  a  fet  off,  fhe  ihight  give  it 
in  evidencet 


Lord  Ellenborouoh,— There  being  fuch  a  per- 
fon as  Hughesy  I  am  clearly  of  opinion  that  he  ought 
to  have  been  joined  as  a  partner.  He  is  to  be  con- 
fidered  in  all  refpedls  a  partner  as  between  himfelf 
and  the  reft  of  the  world.  Perfons  in  trade  had  better 
be  very  cautious  how  they  add  a  fi£titiou$  name  to 
their  firm,  for  the  purpofe  of  gaining  credit.  But 
where  the  name  of  a  real  perfon  is  infert^d,  with  his 
owp  confent,  it  matters  not  what  agreement  there  may 
be  between  him  and  thofe  who  fhare  the  profit  and  lof$. 
They  are  equally  refponfible,and  the  contraft  of  one  is 
the  contrafl  of  all.  In  this  cafe,' the  declaration  ftates  that 
the  defendant  promifed  to  pay  the  money  fpedfied  in 
the  bill  to  the  plaintiff  only,  whereas  fhe  promifed  to 
pay  it  to  the  plaintiff  jointly  with  another  perfon.  The 
variance  is  fatal* 

Plaintiff  nQofuited, 


Park 
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Park  znd  Manjat  lor  the  plamtiff. 

The  Attorney  General  for  the  defendant. 

[ARonlcty  Z>Mk«t  and  ?«iv»tk] 


Fiid^  Waugb  t.  Cnrnx,  a  H.  BL  235.     Pncock  ▼.  Pdunck, 
45- 


Jones  and  another  v.  Mars  and  another.  d1!?m[' 

INDORSEES  againft    drawers  of  a  bill  of  ex-  iA»«aiM 
•  aiainft  the 

change.  drawer  or « bin 

oreachangCytbt 
dtclantioa 

The  declaration  ftated  that  the  defendants  "  made  ll^^^^J!^ 


their  certain  bill  of  exchange  in  writing,  theur  own  «»»•»>*»»  "^»»w 
proper  bands  being  thereunto  fubfcribed."  hmu^  bctnc 

♦       *^  Ihartunto Tab- 

fcribcd.*'  In 
l^|A  tlMir  firoi 

The  bill  when  produced  appeared  to  be  drawn  in  or  <<  a.«iCo.'* 
the  defendant's  firm  of  ^^  Mars  &  Co.^^  Vxh^mLnm 


Lowes  objefted  that  this  was  a  fiatal  rariance.  It 
would  have  been  enough  if  the  declaration  had  alleged 
that  the  defendants  drew  the  bill  according  to  the 
cuftom  of  merchants,  or  it  might  have  added  '^  by 
the  ftile  and  firm  of  Mars  &?  Co.'*  or  «  the  ftilc  and 
£nn  of  Mars  Gf  Co.  being  thereunto  fubfcribed.** 
But  to  fupport  the  declaration  as  aftuaUy  framed,  it 

would 


Judge  refufa^ 
tonoaluitfer 
tba^ 


^o6 


;»P9' 


und  .pother 
fad  another. 
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would  be  nectary  .tp  produce  ji  biH  ftg^e^dby  both 
the  defendants  as  drawers.  Bills  muft  be  fo  drawn* 
if  there  are  I  wo  drawers  who  are  npt  ip  ^o-j)artner- 
fhip  (a)  J  and  the  bill  declared  upon  mud  be  taken  to 
be  of  this  defcrip^oQ.  Thi3  wa3  Uke  a  cafe  before  his 
Lordfhip  two  or  three  years  ago,  where,  in  an  a£tion 
againft  the  drawer  of  a  bill  of  exchange,  the  declara- 
;tion  fiated  xhat  the  defwdaiit's.^i(£;i;  fr(^r  tmdy^^^ 
thereunto  fubfcribed,  and  it  turned  out  that  the  Ui^l  mn 
drawn  by  procuration ;  whereupon  the  plaintiff  wai 
xlonfuited. 


911  the  face  tif  it 
10  be  ••/•r  vahie 
JkUvtted^'*  is 
Hated  in  plead- 
ing to  be  ««  for 
taiue  leceived.'* 
This  it  not  a 
.fftaterUlvati* 


Lord  ELL^NBaRouGH.— It  was  ^mpoffible  to  fay 
tliat  the  hand  of  the  agent  who  figned  the  bill  by  pro- 
curation was  the  principars  own  proper  hand.  But 
K^re  the  proper  hand  of  one  of  the  defendants  is  fiA- 
fcribed  to  the  bill.  The  only  difficulty  is,  that  the 
word  is  in  the  plurah  Had  it  been  "  their  own  proper 
bani^  I  fhouid  have  clearly  held  It  fuffic4ent.  As  it 
ftands,  I  entertain  fovne  doubt  ^  but  I  will  fiot  nonfuk. 
Perhaps  the  i  may  be  rejefted  as  ferplufage,  or  part 
may  have  been  written  with  one  hand  and  part  with 
^other^  The  defendant  could  not  I^ave  b^w  ^.into 
any  miftake  asr  tp,th^  bill  iiaed  vpoQ* . 

The  bill  w^s  ftated  on  the  tdeflacadon  to  be  ^  for 
value  received  in  le^th^/*  0ii  the  fece  of  it^  ib^  bill 
w?is  exprefled  to  be  '•'  for  vjalue  d^Uverzdv^  l»tberr* 
.An  objoflion  biekig  ftaken  on^his^poifit^ 


;((!.)  jCfMPrick  n.  Vickcry,  ^giig.  655^ 


Loffd 
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Lor4  £LUKBoaoy«H  fai4>  if  ibc  kalber  was  de« 
(vered  by  one  party^  k  was  recaved  by  the  other,  and 
diat  tbe  real  meaning  of  both  phrafes  being  the  fame, 
the  variance  was  immateriaK 


The  plakitiSs  had  a  verdid,  which  was  itcquiefced 


Wk 


FaHk  and.^i(^^ja^fortheplaimi^ 
fsowe^  for  the  defendants, 


[Aooniict^  M^lfy  and  JDrkmoM.} 


Jovas 
andaqother 

Mars 
aodanotlier^r 


If  a  declaration  ftates  that  on 
fttch  a  day  the  defendant  dreyr 
a  faiU  of  ^KcJiangea  widumt  al* 
leging  that  it  bore  date  on  that 
date,  the  day  in  the  declaration 
is  iimnateiial,  though  not  under 
a  videlicet. 

Coxon  V.  Lyon*  Tori  Lent 
Affixes  1 81  c.  'CobTuoMPsoN^ 
B*-^Adidn  againft  the  drawer 
of  a  biU  of  ex(;hange.  The  firft 
^unt  of  the  declaration  dated, 
^  that  defendant,  on  the  5dday 
9fFeb.  181O9  at|  &c.  accordiflig 
to  the  ufage  and  cuftom  of 
merchants,  made  his  certain  bill 
of  exchange  in  writing,  his  own 
proper  hand,  Arc.  and  then  and 
ihere  direded  the  faid  bill  of  exr 
change  to  oneW.  H. ;  by  which 
faid  bill  of  exchange  dtffenduit 
then  and  there  requeued  the  faid 
W*.  I^*.   ^9  P^y  to  plaintiff  qa 


the  I  ft  day  of  Auguft  1809, 
the  fum  of  4001. 

The  bill  being  produced  apr 
peared  to  be  dated  6ih  FeL 
i8io. 

Tet^'f^  aad  ffi^k  for  the 
defendant  contended,  that  this 
was  a  fatal  variance. 

Holroydt  contra.  The  declara- 
tion does  not'  allege  the  date  aa 
part  pf  the  bill ;  but  only  al- 
leges  that  defendant  on  that  day 
drew  the  bill,  being  ^ent  aa  tc^ 
the  date  of  it: 

Thompson,  B^  for  this  jca- 
fon  was  of  ppimon  that  the  date 
of  the  bill  being  different  from 
the  day  ill  rthe  xdedannimi,  wa% 
not  a  material  variance. 

Topping  and  Huttoct  then  in- 
fiftedthat  aaihe  day  of  ^raw* 
ing  the  biU  was  aS^d  as  a 

fubftantiaT 
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Jones 

and  another 

Maks 
and  another. 


fobftantial  dTerment,  not  being 
laid  under  a  videlicet^  the  plain- 
tiff was  bound  to  prove  the  ac* 
tual  day,  efpccially  as  the  bill 
itfelf  Hiewed  a  different  day. 
But 

•  Thompson,  B.  ruled,  that, 
the  allegation  of  the  day  was 
immaterial,  though  without 
a  videlicet,  and  that  it  was 
enough  for  the  plaintiff  to  prove 
iU  biU. 


But  in  a  cafe  before  Lord 
Ellbnbobough  at  the  fitting 
after  M.  T.  1809.  where  the 
declaration  alleged  that  the  de- 
fendant  on,  &c.  ntade  his  cer- 
tain  bill  of  exchange  in  writing 
bearing  tUie  the  fame  day  and 
year  aforefaid^  and  the  real  date 
of  the  bill  was  different,  his 
Lordihip  held  the  variance  to 
be  fatal,  and  nonf uited  the  plain* 
tiff. 


Tliurfdajr, 
Pec.  14* 

If  a  promtfTorj 
note  appears  on 
the  face  of  it  to 
be  the  frpante 
■cyte  of  A.  only, 
ir  cannot  be  de- 
cbicd  on  as  the 
joint  note  of  A. 
&  B.  though 
given  to  fecure  a 
debt  for  which 
K.HA  were 
joiatly  liable. 


SiFFKiN  V.  Walker  and  Rowlestone. 

A  CTION  on  a  promiffory  note  in  the  following 
"^^  form: 

«  Two  months  after  date  I  promife  to  pay  J.  Siffkin 
or  order  300I.  for  value  received, 

Thos.  Walker.*' 

The  declaration  ftated  that  the  defendants  made 
their  certain  promiffory  note,  wluch  was  fjgned  by 
Walker  for  himfelf  and  Rowleftone,  whereby  they 
promifed  to  pay,  &c. 

Park,  in  opening  the  cafe,  undertook  to  fliew  that 
the  defendants  were  jointly  indebted  to  the  plaintiff 
on.  a  charter  party  of  affi-dghtment,  to  the  amounl  of 

'  .^ool. 
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jool.  and  that  the  note  declared  upon  was  given  by 
Walker  in  fiitisfadion  of  this  debt. 

Lord  Ellenborouoh. — ^I  think  your  remedy  was 
either  jointly  againfl  both  defendants  on  the  charter 
party,  or  feparately  againfl  Walker  on  the  promiiTory 
note.  How  can  I  fay  that  a  note  made  and  figcfed  by 
one  in  his  own  name  is  the  note  of  him  and  another 
perfon  neither  mentioned  nor  referred  to  ? 

Park  contended  that  the  note  was  fet  out  in  the 
declaration  according  to  its  import  and  legal  eStOi ; 
that  W^Llker  had  authority  to  bind  Rowleftone  for 
this  debt,  and  that  the  prefumpticm  of  law  was  that 
he  had  done  fo,  although  Rowleftone's  name  was  not 
introduced.  It  was  univerfally  acknowledged  that  any 
number  of  partners  might  be  bound  by  a  note  drawn 
in  the  partnerfhip  firm ;  and  the  legal  confequence 
muft  be  the  fame  if  a  note  be  given  for  a  partnerfhip 
debt)  whether  the  phrafe  &f  C9.  be  employed  or  not. 

Lord  Ellekborough.— *  The  import  and  legal 
effeft  of  a  written  inftrument  mufl  be  gathered  (torn 
the  terms  in  which  it  is  exprefled^  and  I  muft  tresu 
this  note  as  a  feparate  fecurity  for  a  joint  debt* 

Plaintiff  nonfuited. 

Park  and  Holroyd  for  the  plaintiff. 

The  Attorney-General  for  the  defendant. 

[AUMnif i|  G^ty  and  Swui.] 


1S09. 


Fide  Mafon  ▼.  Rumfej,    i  Campb.  384. 


Lord  Galway  t. 


Sio 
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If  the  draver  of 
a  foreign  bill  of 
exchange  had 
no  effect  in  the 
handi  of  ihe 
drawee,  and  had 
no  reafonable 
grounds  to  ex* 
ped  chat  the 
bill  would  be 
honoured^  a 
proteA  ii  un- 
neceflary  to 
charge  the 
drawer. 


Legge  V.  Thorpe. 

npHIS  was  an  a£tion  by  the  plaintiff  as  indorfee  of  a 
foreign  bill  of  exchange  drawn  by  the  defendant 
in  Canada^  upon  C  B.  PFyatt  in  this  country. 

The  plaintiff  gave  the  ufual  evidence  in  fupport  of 
fuch  an  a£tion,  except  the  proieji.  To  obviate  the 
necelfity  of  thb^  Wyait  was  called^  and  fwore  that  he 
had  no  effe£ls  of  the  defendant  in  his  hands^  and  that 
the  defendant  had  no  right  to  exped  that  upon  any 
confideration  he  would  accept  or  pay  the  bin. 

Park  for  the  defendant  infifled  that  the  rule  wai 
peremptory  and  univerfal^  which  required  that  there 
ihould  be  aproteft,  in  the  cafe  of  a  foreign  bill^  to 
charge  the  drawer,  and  that  for  want  of  this  [the 
plaintiff  mufl  be  nonfuited. 

Garrowj  centra^  'maintained  that  a  proteft  was 
merely  the  mode  of  giving  notice  in  the  cafe  of  foreign 
bills^  and  was  altogether  unneceffary  where  no  notice 
was  required. 


Pari  diftingui(hed  between  inland  and  foreign  bills, 
and  contended  that  the  latter  muft  be  guided  by  the 
general  law  of  merchants  upon .  the  fubject  received 
in  other  countries ;  according  to  which,  a  proteft  is 
invariably  required  to  charge  the  drawer. 

I  Loid 
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Lord  ^LLeNdoRoeroH  regretted  that  notice  had 
ever  been  difpenfed  mth  in  any  cafe;  but  faid  he 
did  not  fee  how  it  was  more  neceflfary  in  the  cafe  of 
foreign  than  of  inland  bilk  ;  and  if  n^iee  was  nnne^ 
ceflary,  fo  was  a  proteji^  which  was  only  the  formal 
mode  of  giving  notice  to  the  drawer  and  indorfers  of 
foreign  bills.  The  proteft  could  not  be  confidered  aik 
effential  part  of  the  cuftom  of  merchants  upon  this 
fubjed.  There  might  be  cafed  where  akhcHigk  th« 
drawee  had  no  effects  of  the  drawer  m  his  hands  when 
the  bill  was  prefented  for  ^ceptance  or  payment,  the 
drawer  of  a  foreign  bill  might  notwithflanding  be  en- 
titled to  notice,  and  where  a  proteft  would  in  confe^ 
quence  be  requifite ;  as  if  a  bill  were  drawn  in  refpeft 
of  confignments  fent  to  the  drawee,  or  on  the  credit 
of  any  fund  which  might  reafonably  be  ex^pefted  to 
prove  available.  But  here  the  drawer  knew  from  the 
beginning  that  the  bill  would  be  difi^onoured,  and  no 
detriment  could  happen  to  him  from  being  left  igno- 
rant of  the  precife  date  of  its  dHhonour.  His  Lordfhip 
however  exprefled  a  wiib,  that  as  the  point  was  of 
great  importance,  the  opinion  of  the  court  fliould  be 
token  upon  it. 

Accordingly  a  veirdi£t  was  entered  for  the  platntiflf} 
and  in  th4  enfuiiig  term  a  rule  was  granted  td  fliew 
caufe  why  a  nonfuit  ihould  not  be  entered ;  but  caufe 
being  (hewA,  the  rule  was  difcharged,,tfae  whok  court 
being  of  opinion  that  as  the  defendant  had  no  right 
to  expert  that  the  bill  would  be  honoured  by  the 

diawBC, 
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Lboob 

V. 

Thorpe. 


drawee,  he  was  not  entitled  to  notice,  and  that  a  pro« 
teft  was  therefore  unneceflary. 

Garrow  and  jF.  Pollock  for  the  plaintiff. 
-  Park  and  JD.  Pollock  for  the  defendant. 

[Attcrnieflj  VTiUjun^  aud  T^yht,^ 


Vide  Bickerdike  ▼.  BolIman»  i  T.  R.  405.  Rogers  ▼•  Stephen^ 
3  T.  R.  713.     Gibbon  ▼.  Coggoo,  antt  iS8. 


Thurfday* 
Dec.  14. 


Tam^I'In  and  another,  Affignces  of  Visick  a 
JBankrupt,  v.  Digoins  and  another. 


Bankert  having     A  CTION  for  money  had  and  received,  to  recover 
— -•  *^*"-  the  fum  of  324I.  paid  by  Ttjick  to  the  defendants 

iafter  an  a&  of  bankruptcy. 


The  defendants  are  bankers  at  Chichejler^  and  were  . 


accepted  bills 
lor  the  accoRi* 
modaiioQ  of  a 
mdcr»  hCy  after 
coonnittinf  aa 
a  A  of  baiik- 
riiptcyi  but  be- 
fore a  oomiDif- 

ion  ii  fucdout,  in  the  habit  of  drawing  bills  for  the  accommodation 
wit^tbTiD'nr  of  Vifick  who  carried  on  bufinefs  at  Midburft.  He 
whkh  dll^Mt  ^'  committed  an  a£l  of  bankruptcy  on  the  i8th  of  Aug* 
!Srr"%t«mif.  »8<>8-  At  that  time  there  were  bills  running  of  th^ 
^°"  '•  ^"t**  *•"'•  nature  above  mentioned,  which  were  not  due  till  after 

ana  are  then  ' 

rtgiilarly  paid 

by  rhe  accep* 

ton. — Held  that 

tbry  were  bound  to  refund  thii  mon^y  to  the  affigneci,  and  that  they  neither  had  a  rifhc  of  fet 

off  under  5  G.  2.  c.30.}   nor  could   prot^d  themfclves   under  if  O.  2.  e.  32.    at    baviog  re* 

ceivcd  the  money  in  payment  of  btjis  of  cxchaoce  ia  the  ordinary  courfe  of  trade* 


the 
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the  S4th  of  September.  On  the  latter  day  a  comimf- 
fion  of  bankrupt  was  fued  out  againft  Vifick.  The 
iadaej  in  queftion  was  paid  in  by  him  on  and  after  the 
24th  of  Auguft,  for  the  purpofe  of  taking  up  thefe 
bills,  which  have  fince  been  paid  by  the  defendants. 

Garrm)  contended  firft,  that  the  defendants  had  a 
right  of  fet  oflT  under  sG*  ^'  ^*  3^*  ^*  ^^*  which 
enadls  that  where  there  (hall  appear  to  have  been  mu*. 
tual  credit  given  by  the  bankrupt  and  anyother  perfdn^ 
or  mutual  debts  between  the  bankruptand  any  otherper- 
fon,  one  debt  may  be  fet  againft  the  other,  and  what 
ihall  appear  to  be  due  on  either  fide  on  balance  of  fuch 
account,  and  no  more,  (hall  be  claimed  or  paid  re« 
fpe£tively*  Here  were  mutual  debts,  and  there  had 
been  a  long  courfe  of  mutual  credit.  But  upon  tak- 
ing an  account,  the  balance  was  in  favour  of  the  de-^ 
fendants.  The  adion,  therefore,  could  not  be  main« 
tained. 


x8o9. 
and  another 

V. 
DiOGIKS 

and  another. 


Lord  Cllen^rou&h. — The  money  not  being 
paid  in  till  after  an  a&  of  bankruptcy,  it  was  not  the 
bankrupt's  money,  but  the  money  of  his  aflignees* 
tie  trufted  the  defendants  with  what  was  not  his  own. 
The  ftatute  is  exprefsly  confined  to  mutual  credit  and 
ttiutual  debts  at  any  time  before  fuch  perfon  became 
bankrupt. .  The  324I.  was  always  a  debt  due  to  the 
aflignees,  and  cannot  be  fet  off  againft  a  debt  due 
from  the  bankrupts  ^ 

Garrvwi  next  claimed  to  retain  this  fum  of  money 

under   19  G.  2.  c.  32.  f.  i.  whereby  it  is  enaded 

Vol.  II.  T  "that 


3»4, 


CASES  AT  NISI  PRIUS. 


1809. 

Tamplin 
and  another 

Vn 

DiGGINa 

and  another. 


**  that  no  perfon  who  ihall  be  really  and  bma  fide  a 
creditor  of  any  bankrupt  for  ol"  in  refpedt  of  any  bill 
or  bills  of  exchange  really  and  bona  fide  drawn^  ne- 
godated,  or  accepted  by  fuch  bankrupt  in  the  ufual 
and  ordmary  courfe  of  trade  and  dealing,  (hall  be 
liable  to  refund  or  repay  to   the  ai&gnees  of  fuch 
bankrupt's  eftate  any  money,  which  before  fuing  forth 
the  comniiflion  was  really  and  bmafide^  and  in  the 
ufual  and  ordinary  courfe  of  trade  and  dealing  received 
by  fuch  perfon  of  any  fuch  bankrupt  before  fuch 
time  as  the  perfon  receiving  the  fame  fhall  know,  nn- 
dcrftandor  have  notice,  that,  he  is  become  a  bankrupt, 
or  that  he  is  in  infolvent  circumftances.''  The  defend- 
ants in  this  cafe  clearly  were  the  bona  fide  creditors  of 
the  bankrupt  in  refped  of  bills  drawn  in  the  ufual 
'  courfe  of  dealing  (between  the  parties,  and  as  they  bad 
received  the  money  before  the  date  of  the  commif- 
iion,  and  before  they  had  notice  of  Vifick  having  com- 
mitted an  a&  of  bankruptcy  or  being  infolvent,  they 
could  not  be  liable  to  refund  it  to  the  aflignees. 


Lord  Ellenborough. —  I  doubt  whether  thcfc 
bills  can  be  faid  to  have  been  drawn  in  the  ufual 
courfe  of  trade  and  dealing  within  the  meaning  of  the 
ftatute.  At  any  rate,  as  the  bills  were  ftill  running  at 
the  date  of  the  comm^^ion,  this  money  was  not  re- 
ceived by  the  defcnda  -is  in  the  ufual  and  ordinary 
courfe  of  trade  and  de  ig.  The  payments  protefted, 
are  payments  upon  b  >  aftually  due.  The  fum  in 
queftion  was  depofitec.  with  the  defendants,  not  in 
payment  of  a  prefent  ^  .bt,  but  to  fatisfy  a  demand 

which 
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^¥hich  did  not  arife  till  after  the  fuing  forth  of  the   ^^Qg-^ 
commiifion*  Tamplik 

Verdia  for  the  plaintiflfis,  ivhich  was  afterwards    a^  another 
confirmed  by  the  Court  of  K.  B.  ^^1  another. 

Cumey  and  Runmngton  for  the  plaintifis. 

Garrotv  and  Taddy  for  the  defendants* 

[Attorniei,  RhfeU  and  £///i.] 


Fide  Vernon  t.  Hall,  a  T. 
R.  648.  Pinkerton  v.  Marfhall, 
2  H.  Bl.  334,  Bradley  v. 
Clarke,  5  T.  R.  197. 

StaU  ipiG.  2.  c.  32.  can  now 
come  in  queftion  only  where  the 
payment  is  within  tttio  months 
of  the  fuing  out  of  the  commif- 
fion.  Sir  S.  Romilly's  A£t^ 
46  G.  3.  c.  135.  §   I.   having 


rendered  valid  and  effe^ual,not- 
withftanding  any  fecret  adl  of 
bankruptcy,  all  conveyances  by, 
all  payments  by  and  to,  and  all 
contradls  and  other  dealings 
and  tranfa^lions  by  and  with, 
any  bankrupt,  bona  fide  made 
or  entered  into  more  ihifn  two 
calendar  months  before  the  date 
of  the  conunii&on. 


Bowman  v.  ManzelMak* 
A  CTION  for  feaman's  wages. 

It  appeared  that  the  defendant  had  agreed  to  pay 
the  plaintiff  7I.  a  month  ;  but  that  there  were  fliip's 
articles,  which  the  plaintiff  afterwards  figned. 

Y  2  It 


Dec  i(. 


In  an  adion  for^. 
icaman'i  wagrt| 
4be  plaintiff  mvf 
under  x  G.  x. 
c.  36.  give  evi- 
dence or  the 
ccntf  mi  of  th« 
Ihtp's  articlea, 
vithoot  having 
fcrvt'd^  netted 
W  ^rMluccihtai.^ 
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i8o»  It  being  objeded  that  the  articles  fhould  be  pto- 

dticedy  ftatute  2  Geo.  2.  c  36.  f.  8.  was  cited,  where* 
by  it  is  enaded,,  that  ^'  no  feaman  or  mariner^  by  en« 
texing  into  or  figning  fuch  contrad  or  agreement  fliall 
be  deprived  of,  or  hindered  from  ufing  any  means  or 
methods  for  the  recovering  of  wages  againft  any  fbipt 
the  mafter  or  owners  thereof,  which  he  may  now 
lawfully  make  ufe  of,  and  that  in  all  cafes  wher^  it 
Ihall  or  may  be  neceflary  that  the  contract  or  agree** 
*  ment  in  writing  (hould  be  produced  in  court,  no  obli- 
gation fhall  lie  on  any  feaman  or  mariner  to  produce 
the  fame,  but  on  the  mafter,  owner  or  owners  of  the 
fliip,  for  which  the  wages  ihall  be  demanded;  and 
no  feaman  or  mariner  fhall  &il  in  any  fuit,  a^ion,  or 
procels  for  recovery  of  wages  for  want  of  fuch  agree- 
ment or  contra£k  being  produced,  &c/' 

The  defendant's  counfel  (till  infifted,  that  accord- 
ing to  the  invariable  rule  of  law,  the  mariner  was 
boux^d  to  give  the  captain  notice  to  produce  the  arti* 
cles  before  entering  into  parol  evidence  of  their  con- 
tents, and  that  the  objeft  of  the  legiflature  mull  be 
underftood  to  have  l>een,  to  impofe  the  obligation  of 
producing  them  upon  the  captain  or  owners,  after  re- 
ceiv'mg  fuch  notice,  in  whofecuftody  foever  they  might 
be.— But, 

Lord  Ei.LENBORouGH  held,  that  the  ftatute  intro- 
duced an  exception  to  the  general  rule  upon  this  fub- 
jefl: ;  and  required  the  captain,  without  notice,  to  pro- 
duce  the  articles  at  the  trial,  if  he  would  found  any 

objection 
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obje&ion  upon  them,  or  refoit  to  them  for  aay  pur-        1809. 
pofe  whatever  in  making  his  defence.  Botoan 

The  plaintiffhad  a  verdi£l  \rithout  the  articles  bdng       mah.  * 
produced. 

The  Attorney  General^  Park,  and  Efpinajfi  for  die 

plaintiff. 

Garrow  and  Jfigley  for  the  defendant. 

[Attoniiesi  Ri^fimgUm  an  J  /P7//<r/f.] 


a  G.  2.  c.  36.  ^  I.   requires  farily  In  the  cuftody  of  the^ 

that  the  agreement  for  feamens'  mafter  or  owners  of  the  fhip, 

wages  (hall  be  in  writing,  and  See  Abbott  on  Shippings  Put 

this  written  document  is  necef-  IV.  c.  i. 


Stilk  v.  Myrick. 

^HIS  was  an  adiion  for  Teaman's  wages,  on  a  voy- 
age from  I^ondop  to  (he  Baluc  and  back. 

By  the  fliip^s  articles,  executed  before  the  com- 
mencement of  the  voyage,  the  plaintiff  was  to  be  pai4 

C9f|ic  dine  tuthem  amonc  the  itmiiader  oftht  crew.    This  yromlft  it  void  for  want 

y  3  at 


Dec.  26. 


In  the  courfe  of 
a  voyage  fornc 
of  tHe  ffrtmen 
deferr,  and  the 
captj'mnotbeiof 
able  to  6nd 
•therf  to  tupply 
thetr  place,  pro- 
mifes  to  divide 
the  wagea  vhicb 
would  have  be 
ofcooridsracion. 
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at  the  rate  of  5  U  a  month  ;  and  the  principal  queftion 
in  the  caufe  was,  whether  he  was  entitled  to  a  higher 
rate  of  wages. — In  the  courfe  of  the  voyage,  two  of  the 
feamen  deferted,  and  the  captain  having  in  vain 
attempted  to  fupply  their  places  at  Cronjhadt^  ther^ 
entered  into  an  agieement  with  the  reft  of  the  crew, 
that  they  fhould  have  the  wages  of  the  two  who  had 
deferted  equally  divided  among  them,  if  he  could  not 
procure  two  other  hands  at  Guttenburgh.  Th's  was 
found  impoffible ;  and  the  fhip  was  worked  baqk  to 
London  by  the  plaintU'and  eight  more  of  the  ori»;iiial 
crew,  with  whom  the  agreemciu  had  been  ;iiaJe  at 
Cronjladf. 

Garrow  for  the  defendant  infiftcd,  that  this  agree- 
ment Was  contrary  to  public  policy  and  utterly  void. 
In  Weft  India  voyages,  crews  are  often  thinned  greatly 
by  death  and  defertion;    and  if  a  promife  of  ad- 
vanced  wages  were  valid,  exorbitant  claims  would  be 
fet  up  on  all  fuch  occafions.     This  ground  was  ftrongly 
taken  by  Lord  Kenyon  in  Harris  v.  Wat/onj  Peak. 
Caf  72.  where  that  learned  judge  held,  that  no  a6lion 
would  lie  at  the  fuit  of  a  faiior  on  a  promife  of  the  cap** 
tain  to  pay  him  e^tra  wages,  in  confideration  of  his 
doinff  more  than  the  ordinary  (hare  of  duty  in  navi- 
gating the  (hip  ;  and  his  lordfhip  faid,  that  if  fuch  a 
promife  could  be  enforced,  failors  would  in  many 
cafes  fuSer  a  fliip  to  fink  unlefs  the  captain  would 
accede  to  any  exh^vagant  demand  they,  might  think 
proper  to  make* 

The 
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The  Attorney  Generaly  contra^  diftinguifhed  this 
cafe  from  Harris  v.  Wat/on^  as  the  agreement  here  was 
made  on  (hore,  when  there  was  no  danger  or  prefling 
emergency,  and  when  the  captain  could  not  be  fup- 
pofed  to  be  under  any  conftraint  or  apprehenfion. 
The  mariners  were  not  to  be  permitted  on  any  fudden 
danger  to  force  conceffions  from  the  captain ;  but  why 
ihould  they  be  deprived  of  the  compenfltion  he  volun- 
tarily offers  them  in  perfeft  fecurity  for  their  extra 
labour  during  the  remainder  of  the  voyage  ? 

Lord  Ellenborgugh. — I  think  Harris  v.  ffat/bn 
was  rightly  decided  j  but  I  doubt  whether  the  ground 
of  public  policy,  upon  wWch  Lord  Ken  yon  is  ftated 
to  have  proceeded,  be  the  true  principle  on  which  the 
decifion  is  to  be  fupported.  Here,  I  fay  the  agree- 
ment is  vc5d  for  want  of  consideration.  There  was 
no  confidersaon  for  the  ultericT-  pay  promifed  to  the 
mariners  who  remained' with  ;ie  fhip.  Before  they 
failed  from  London  they  had  undertaken  to  do  all  they 
could  under  all  the  emergencies  of  the  voyage.  They 
had  fold  all  their  fervices  till  the  voyage  fliould  be 
completed.  If  they  had  been  at  liberty  to  quit  the 
veffel  at  Cronjiadt^  the  cafe  would  have  been  quite 
different ;  or  if  the  captain  had  capriciouily  difcharged 
the  two  men  who  were  wanting,  the  others  might  not 
have  been  compellable  to  take  the  whole  duty  upon 
themfelves,  and  their  agreeing  to  do  fo  might  have 
been  a  fufficient  confideration  for  the  promife  of  an 
advance  of  wages.  But  the  defertion  of  a  part  of  the 
crew  is  to  be  confidered  an  em^r  cy  of  the  voyage 
V  much  as  their  death,  and  tl «  . .  vr.3  remain  are 
Y  4  '    bound 
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bound  by  the  tenns  of  thdr  original  contraQ:  to  exiert 
themftlves  to  the  utmoft  to  bring  the  fhip  in  fafety  to 
her  deftined  port.  Therefore,  without  looking  to  the 
policy  of  this  agreement,  I  think  it  i$  void  for  want 
of  confideration,  and  that  the  plaintiff  can  only  reco- 
ver at  the  rate  of  5 1.  a  month.' 

Verdidl  accordingly. 

The  Attorney  General  apd  Efpinaffe  for  the  p^intiff. 

'    Garrqw  and  Reader  for  the  defendant. 

[Actorniet^  Rippingham  and  If  any. 1 


But  where  a  feaman  performs 
foine  llrvlcc  beyond  the  fcope 
of  his  original  contra£l,  the  cafe 
is  otherwifc.  Thus  before  the 
ranf  jniing  of  fliips  was  prohi- 
bited, a  promife  by  the  captain 
of  a  captured  ihip  to  pay 
monthly  wages  to  one  of  the 
fdilois,  in  order  to  induce  him 
to  become  a  hoflage,  was  held 
t)inding  on  the  owners,  although 
they  abandoned  Uie  (hip  and 
cargo.    Yates  v.  Hall,  i  T.  R. 

73-  ^ 

A  feaman  at  monthly  wages, 
who  is  impreffed  or  enters  from 
a  merchant  (liip  into  the  royal 
niivy  during  a  voyage,  is  not 
eniiLled  to  wages  to  the  time  of 


his  quitting  the  (hip,  unlefsthe 
voyage  be  completed. 

^non.  Coram  Lord  Ellex* 
BOKOUGH,  at  GmUbalL  Dec. 
nth,  1806. 

Adion  for  feami^n's  wages.— 
The  plaintiff  entered  on  board 
the  defendant's  (hip  at  Shields^ 
and  was  to  have  the  monthly 
wages  of  6 1.  3  s.  The  (hip  was 
bound  to  Gthraitar  with  a  cargo 
of  coals,  and  (he  arrived  there 
in  fafety.  She  then  failed  for 
Zantii  where  (he  was  to  take  in 
a  cargo,  with  which  (he  was  to 
return  to  England*  In  the 
couxTe  of  this  voyage,  the  plain^ 
tiff  was  impreffed,  and  before  it 
was  completed  the  (hip  was  cap- 
tured. The  defendant  had  paid' 
into 


MICHAELMAS  TERM,  50  GEORGE  III. 


»r 


into  court  the  amount  of  the 
plaintifPs  wages  to  Gibraltar  :— 
and  the  queftion  was,  whether 
any  thing  more  was  due- — On 
the  part  of  the  plaintiff,  it  was 
contended  that  by  wtue  of  ftat. 
2  G.  2.  c.  36.  f.  13.  he  was  en- 
titled  to  recover  his  wagas  from 
his  leaving  Gibraltar  to  the  pe- 
riod of  his  being  impreffed.  It  is 
thereby  enaded,  **  that  nothing 
in  that  ad  contained  (hall  ex- 
tend,  or  be  conftrued  to  extend, 
to  debar  any  feaman  or  mariner 
belonging  to  any  merchant  Ihip 
or  veffel,  f^om  entering  or  being 
entered  into  the  fervicc  of  his 
majefty,  his  heirs,  &c.  on  board 
of  any  of  his  or  their  (hips  or 
yeflfels;  nor  (haU  fuch  feaman 
or  mariner  for  fudi  entry  for. 
f  eit  the  wages  due  to  him  dur- 


ing the  term  of  his  fenrice  in  I 
fuch  merchant  (hip  or  veffel- 
'  And  even  before  the  paffing  of 
that  ftatute,  it  was  held  by 
Holt,  C.  J.  (Wiggins  v.  Ingle- 
ton,  2  Ld.  Raym.  121 1.)  that 
an  impreffed  feaman  is  entitle4 
to  his  wages  fro  ia$U9,  It  £□!«' 
lowed,  that  the  plaintiff  was  en- 
titled to  payment  at  the  time 
when  he  left  the  (hip,  and  there- 
fore that  he  could  not  be  affeded 
t)y  the  fubfequent  cafualties  of 
the  voyage.     But, 

Lord  Ellenborouoh  held, 
that  the  plaintiff  was  not  placed' 
in,  a  better  (ituation  than  the 
other  feamen ;  and  was  not  en- 
titled to  any  apportionment  of 
wages  for  his  fervice  during  a 
voyage  which  had  not  been 
completed. 


Stilk 
Mybick. 


Rose,  Adminiftrator,  &c.  v.  BRVANTt 
Debt  on  bond  dated  in  the  year  1 785. 
Pleas,  payment  at,  and  after  the  day* 

Several  indorfements  on  the  bond,  acknowledging 
the  recdpt  of  intereft'down  to  1793,  were  proved  to 

ft rwifig  ibat  they  were  on  the  bond  rtwaHy  aftei  ihtir  datei,  Md  at  a  ti«e  when 
eontriry  to  the  iimwft  of  the  oblilpM, 

DC 


IfAiidjrt 
Dec.  iS. 


Indoiremcntf  oa 
a  bond  ack.now« 
kdgiBgiheie- 
ceipt  of  incereft 
or  payneni  mf 
part  uf  the  prtn* 
•ipaly  arc  nor 
evidence  jgainft 
the  tfbligor  lo 
piuve  ti  at  the 
bond  wat  on 
foot|  wukiit 
iheir  purport  wai 
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1809.  be  in  the  hand-writing  of  the  defendant  and  figned  by 
the  inteftate.  Thefe  were  allowed  to  be  good  evi- 
dence of  the  bond  remaining  unfatisfied  at  the  date 
of  the  laft  indorfement.  The  prefumption  from  lapfe 
of  time  being  thus  repelled,  the  plaintiflF  for  the  pur- 
pofe  of  meeting  certain  direft  evidence  of  payment  in 
the  year  1794^  propofed  to  read  other  indorfements 
on  the  bond  down  to  the  year  1795,  acknowledging 
the  receipt  of  intereft  and  part  of  the  principal :  But 
thefe  latter  indorfements  were  not  in  the  defendant's 
hand,  nor  did  it  appear  when  they  were  written,  or 
even  that  they  exifted  during  the  inteftate's  life-time. 
An  cbjeftion  being  taken  to  their  being  read,— 

Topping  for  the  plaintiff  infifted,  that  they  were  good 
'  evidence.  The  pradlice  was,  to  admit  all  indorfe- 
ments of  this  fort  whi.h  appeared  upon  the  bond} 
and  thefe  were  not  to  be  looked  to  wi^.h  fufpicion,  as 
they  could  not  have  betn  made  to  repel  the  prefump- 
tion of  payment,  20  years  net  having  elapfed  fince 
;  the  lad  indorfement  in  the  defendant  s  own  hand- 
writing. The  bond  remaining  uncancelled  in  the 
hands  of  the  obligee  or  his  perfonal  reprefentative,  it 
muft  be  taken  to  be  unfatisfied,  and  thefe  indorfements 
of  part  payment  were  contrary  to  the  intereft  of  the 
party  making  them. 

Lord  Ellenborough.— I  think  you  muft  prove 
that  thefe  indorfements  were  on  the  bond  ar,  or  re- 
cently after,  the  times  when  they  bear  date,  before 
you  are  entitled  to  read  them.  Although  it  may  feem 
^t  firii  fight  againft  the  intereft  of  the  obligee  to  admit 

part 
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part  payment,  he  may  thereby  in  many  cafes  fet  up  the         1809. 
bond  for  ihe  refidue  of  the  fum  fecured.     If  fuch 
indorfements  were  receivable  whenfoever  they  may 
have  been  written,  this  would  be  allowing  the  obligee 
to  manufafture  evidence /for  himfelf  to  contradift  the 
hS  of  payment,     I  have  been  at  a  lofs  to  fee  the  prin- 
ciple on  which  thefe  receipts,  in  the  hand-writing  of 
the  creditor,  have  fometimes  been  admitted  as  evi- 
dence ajrainft  the  debtor ;  and  I  am  of  opinion  they 
cannot  be  properly  admitted,  unl  Ts  they  are  proved  to 
hdve  been  written  at  a  time  when  the  effe£t  of  them 
was  clearly  in  contradiftion  to  the  writer's  intereft. 

The  plaintiff  fubmitted  to  be  nonfuited* 

Topping  and  Clarke  for  the  plaintiff, 

Carrew  and  Efpinaje  for  the  defendant. 

[Atlornies,  fVinckley  and  ff'arry.^ 


In  Searle  t.  Lord  Barrixigton,  Lord  Raymond,  C«  J.  who  had 
2  Stra.  826.  2  Ld.  Raym.1370.  tried  the  former  caufe,  held^ 
which  was  an  a6lion  brought  in  that  fuch  an  indorfement  made 
1 7  2  8  on  a  bond  dated  24th  June  after  the  prefumption  had  taken 
1697,  to  rebut  the  prefumptibn  place,  could  not  be  read  in  cvi- 
of  payment,  indorfements  of  the  dencci  and  that  this  was  differ- 
receipt  of  intereft  in  the  obligee's  ent  from  Searle  v.  Lord  Bar- 
own  hand,  dated  ip  1699  and  riqgton,  where  the  indorfements 
1 707,  were  admitted  to  be  read  appeared  to  be  made  before  they 
in  evidence,  and  a  b|ll  of  excep-  could  be  thought  neceffary  to 
tions  being  tendered,  judgment  encounter  the  prefumptioo, 
for  the  plaintiff  was  affirmed.  And  in  Glyn  v.  The  Bank  of 
firii  in  the  Exchequer  Chamber,  England,  1  Vez.  43.  Lord 
and  then  in  Parliameitt.  But  in  Hardwicke  is  reprefented  to 
'J'umer  r.  Crifp,  a  Stra,  827,  have  taken  the  fame  diftindion. 

PiCKARM* 
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Tuefdtr,      Decharmb    and  Waine    (the  former    fuing    as 

'^*'^'  AiGgnee  of  James  Lane,  a  bankrupt,  and  both  as 

Aflignees  of  Peter  Degraves,  a  bankrupt)  v.  Lan£. 

fn  m  aAion  by  T^HIS  was  an  a£Uon  on  a  promiflbry  note  payable  to 
l^ban^fr^'ihl  James  Lane  and  Peter  Degraves  before  they  bcw 

::GTc"^^.   camp  bankrupt. 

I.  lo.  ihai  the  ^ 

to  difputc  the  A  fepan^te  commiilion  had  been  fued  out  ^g^inft 

eomnliifion^rf  Jauies  Lane,  who  carried  on  trade  by  himfelf,  and  a 

fidlrld'a/pm  joint  commiffion  againft  Degraves  and  one  Bainbridge^ 

cf  the  defend.  ^jjQ  ^ere  co-partnerst 

ant'A  regular  * 

evidence  in  (he 

be  proved  nx  ihe       The  defendant  at  firft  pleaded  the  general  ifllie, 

brginuinf  of  the         ,.  «.  •-  rti 

r.i.i,andimme.  without  givmg  any  notice  J  but  afterwards,  under  a 
JulmKn""  Judge's  order,  he  withdrew  his  plea  and  pleaded  it 
ttiftpoofof  de  novo^  "wiih  a  notice  framed  upon  40G.  i.  c.i2i. 
tiiT'PscKd.-  J  10.  that  he  meant  to  difpute  both  the  commiffions 
.i(^t  of  bai'k-       under  which  the  plaintiflfs  were  appointed  aflignees. 

Early  in  the  caufe  the  Aitoniey  General  for  the  de- 
fendant intimated  that  fuch  a  notice  had  been  given, 
and  therefore  called  upon  the  plaintiffs  to  prove  the 
trading  and  afts  of  bankruptcy  of  Lane^  Degraves 
^d  Bainbridgej  and  a  petitioning  creditor's  debt  ta 
fupport  each  commiflion. 

Garrow  for  the  plaintiffs  infifted,  that  he  fhould 
make  a  prima  facie  cafe  by  putting  in  the  proceedings 
yndcr  the  two  commiilions,  and  proving  the  defend- 
ant's 
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aat*8  handwriting  to  the  promiflbry  note.    When  it  

came  to  the  defendant's  turn,  he  might  give  his  notice    decharmT 
in  evidence;   and  if  it  were  regular,  the  plamtifis   and  Wains 
would  then  be  put  upon  ftrid  evidence  of  the  hOti 
neceflary  to  fuilain  their  chara&er  of  aiBgnees. 

Lord  Ellenborough.— It  is  important  that  the 
practice  upon  this  point  fhould  be  fettled ;  and  I  am 
clearly  of  opinion  that  the  notice  under  this  ftatute  is 
not  evidence  in  the  caufe.  It  may  be  proved  as  foon 
as  the  commiilion  is  produced,  and  it  will  immediately  ' 
put  the  oppofite  party  upon  fupporiing  the  commiiHoa 
in  the  iame  manner  as  before  the  a£l  paiTed. 

Garrcnv  then  contended^  that  as  the  notice  was  not  Although  in  aa 
given  at  the  time  when  the  defendant  originally  pleaded  affigi?ce^/of  a 
the  general  iffue,  it  had  no  operation,  and  the  pro-  de7end"nt  h« 
cecdings  under  the  commiffions  were  fufficient  evi-  <*"«  pleaded, 

^  without  giving 

dence.    The  ftatute  ena£led,  that  the  notice  fhould  be   nov\c^  under 
given  by  the  defendant  **  at  or  before  the  time  of  his  n^i^  whkVtVo 
''  pleading  to  the^aftion,"     Here  it  had  not  been  ?,tcVvX"4t 
ffiven  till  after  the  defendant  had  pleaded,  and  fuch  a  °^  *^^**r!  ****  ^ 
beneficial  rule  ought  to  be  Itnoly  enforced.  ii>g/'  yn  if  he 

liat  leave  to 


Lord  Ellekborouoh.— The  flatute  did  not  mean  !)*'«olo?'i"a 
to  take  away  the  controul  of  judges  over  the  proceed-!  "-'r.^'^eclnd 
ings  depending  in  their  refpeftive  courts.     When  a  p»"i*fufticMit. 
party  has  been  regularly  permitted  to  withdraw  his 
plea  and  plead  de  novoj  the  laft  mufl,  when  pleaded, 
be  confidered  the  plea  to  all  purpofes,  and  a  notice 
given  along  with  it  as  a  fufficient  compliance  with  the 
ftatute.    It  has  been  extremely  common  to  allow  a 
5  defendant 
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1809.  defendant  to  withdraw  his  plea  and  plead  it  again  with' 
Dbcharmb  ^  notice  of  fet-off.  The  two  cafes  reft  upon  the  fame, 
and  Waims    principles.  ' 


Lams. 


PlaintiBFs  nonfuited. 

Garrowy  Lowes,  and  BoUand^  for  the  plaintiffs. 

The  Attomey'Generaly  LaweSy  :ind  Puller j  for  th« 
defendant. 

[ AKoraiet^  Fwlkex  and  LanA,"] 


Wcdnafdaf. 
Dec.  so. 

If  there  be  a 
contraA  for  the 
fair  of  goods  by 
a  particular  (bip 
M  Mrriva/p  thii 
jneant  ,on  the 
arrival  of  the 
goods  which  the 
fliip  is  capered 
to  bring,  and  if 
the  fliip  arrives 
empty,  wirhout 
any  default  on 
the  part  of  the 
vendor,  he  ia 
not  luble  tp  the 
purchafer  for  the 
non-del ivety  of 
the  goods* 


BoVD  v.  SiFFlCll*. 

TTHIS  was  an  aftion  for  the  non-delivefy  of  hemp* 
The  declaration,  after  ftating  that  the  defendant 
expefted  an  importation  of  hemp  into  this  country  in 
a  certain  fhip  called  the  Fanny  Ahnira^  alleged  that  he 
agreed  to  fell  to  the  plaintiff  on  arrival  of  the  faid  (hip 
Fanny  Almira  2bout  3a  tons  (more  or  lefs)  of  Riga 
Rhine  hemp,  at  82  1.  los.  per  ton,  from  the  landing 
fcale,  the  amount  to  be  paid  by  bill  at  fix  months. 

The  bought  and  fold  note  produced  was  dated  13th 
Auguft  1808,  and  was  in  the  following  form : 


«  Sold 
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"  Sold  for  Mr.  H.  SiflFkin  to  Mr.  M.  Boyd,  about 
^^32  tons,  more  or  lefs,  of  Riga  Rhine  hemp,  on 
*^  arrival  per  Fanny  and  Almira,  at  82 1.  10  s.  per 
^*  ton^  &c.  from  the  landing  fcale,  &c.'' 

The  fliip  afterwards  arrived,  but  without  a  cargo. 

Garrow  for  the  defendant  contended,  that  the  con- 
tra£t  was  improperly  fet  out  in^the  declaration,  on  arri^ 
val  meaning  not  on  the  arrival  of  the  (hip,  but  of  the 
hemp.  And  he  cited  as  in  point  the  cafe  of  Howes  v. 
Humble  (a). 

The 


(a)  Hawes  v.  Humble,  LaU" 
tqfier  Summer  jiffixef,  1809. 
This  was  an  a6^ion  to  recover 
damages  for  the  non-perform- 
^ance  of  the  foUowmg  coiitradt : 
**  Meflrs-Humble  and  Holland : 

"  Liverpool,  Od.  loth  1807. 
«*  Gentlemen, 

**  I  have  this  day  fold  for  and 
by  your  order,  on  arrival^  ico 
tons,  more  or  lefs,  of  Teneriffe 
Barilla,  in  your  Bon  Fim,  Tu&n 
Feliciano,  from  Teneriffe,  to 
Mefirs.  Hawes  and  Co.  at  41  s. 
per  cwt.  1 1 2  Ih^  warranted  of 
the  firii  quality,  and  fweet  Ba- 
rilla, and  in  a  merchantable  con^ 
dition,  to  be  received  by  them 
from  tke  King's  Beam,  an^  if 
any  fea  damage,  an  adequate 
allowance  to  be  made  thereon  . 


to  the  fatis^iftion  of  both  par- 
ties ;  the  barilla  to  bp  paid  for 
as  follows ;  viz.  by  their  ac- 
ceptance at  four  months  date, 
dedudling  two  months  difcouat 
OR  the  whole  amount ;  one  third 
to  be  drawn  for  from  the  firfl 
day  of  landing  the  barilla,  and 
the  remainder  from  the  laft  day 
of  landing. 
Your  mod  obedient  fervant, 
Benj.  Batley.'* 

The  fafts  were,  that  the  Bon 
Fim  arrived  vrithout  any  ba* 
rilla ;  v^hich  it  appeared  arofe 
from  accidental  circiynftances, 
and  without  any  imputation  of 
fraud  on  the  defendant. 

Wood,  B.  was  of  opinion, 
that   the   contrail   was  condi- 
tional; but  intimated,  that  if 
^7 
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llie  Attorney  General  argued  that  this  was,  a  (ale  of 
the  quantity  of  hemp  mentioned  in  the  note,  depending 
only  upon  the  contingency  of  the  fliip's  dnival,  and 
that  the  defendant  had  undertaken,  that  if  the  fliip  did 
arrive  fhe  ihould  bring  fo  much  hemp  as  was  thu^ 
fold. 


Lord  Ellenborough.-^-I  clearly  think  onarrivat 
means  on  arrival  of  the  hemp.  The  parties  did  not 
mean  to  enter  into  a  wager.  By  fold  and  bought  in 
the  note  muft  be  underftood  controlled  to  fell  and  td 
buy.  The  hemp  was  expected  by  this^  fhip.  Had  it 
arrived,  it  was  fold  to  the  plaintiffs  As  non^  arrived^ 
the  contrad  was  at  an  end. 

Garrow  further  pbinteJ  out  the  variance  between 
the  name  of  the  fhip  in  the  note  and  declaration,  which 


any  negligence  could  be  proved 
i^gainft  the  captain  in  not  pro- 
<:uring  the  barilla,  he  would 
receive  that  evidence. 

In  the  refult  no  proof  of 
negligence  could  be  given,  and 
the  plaintiffs  were  nonfuited, 
with  liberty  to  move  the  Court 
upon  the  queftion,  whether  it 
was  an  abfolute  or  a  conditional 
contni6t. 
.   In  Michaelmas  term  lafl  the 


queftion  came  before  the  court 
of  King's  Bench,  when  the 
Judges  unanimoufly  agreed  that 
the  contrail  was  condltionalf 
and  that  if  there  had  been  any 
fraud  on  the  ^art  of  the  defend* 
ant)  the  plaintiff's  remedy  wat 
an  a6Uon  of  deceit.  They  there«< 
fore  re&]fed  a  rule  to  (hew  caufe 
why  there  fhould  not  be  a  new 
trial* 


Lord 
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Lord  {iLLfiNBOROUoH  feeiued  Ukewife  to  confider 

as  fetal.  ^OTiT 

V. 

PlaintiflFnonfuited.  ^ipfkin. 

The    Attorney  General    and     Curwood    for     die 
plaintiff. 

Garrow  and  Holroyd  for  the  defendant. 

[Attomicf,  Ccurteem  amd  (7«//^,] 


Fide  Hayward  v.  Scougall,  ante  56.     Splidt  v.  Heath,  ante  57  »• 


Wednefday, 
Dec.  20. 


the  nccrptur  of 

A  CrnON  by  the  payee  agamft  the  acceptor  of  a  bUl  ^ktllif  "i. 

^  of  exchange—Plea,  the  general  iffue.  r^'r^X" 

the  defcndaoc 

The  defence  refled  upon  the  following  fads»  that  co'fts/rcne/th« 

a  former  a£don  having  been  commenced  upon  this  tllrranf  o?Iuo>. 

bill  between  the  fame  partics/it  was  agreed  that  the  de-  JJ*y^'^  x\"e*<fc!r 

fendant  fhould  pay  the  cofts  then  incurred,  gjlve  a  war-  fendant  gi^cuhe 

rant  of  attorney  for  the  debt,  and  renew  the  bill ;  that  tornlTy"  artd're. 

the  defendant  accordingly  gave  a  warrant  of  attorney  bLTdoc  *n«t  par 

and  accepted  another  bill  for  the  fame  amount ;  that  the  '^^^j^J^ff  ^^^^^ 

plaiijitiflF  afterwards  indorfed  away  the  fubftituted  bill ;  *>r»pg » freth 

■^  ^^  •'  ^  ,  a« ion  on  the 

and  that  it  was  outftanding  in  the  hands  of  a  third  firft  uiii,  »hiie 

perfon  at  the  commencement  of  the  prefent  a£lion.  (,uM)>nd?og'in 

The  cofts  of  the  former  fuit  were  not  paid ;  and  the  ;„^;;^J*;/»  '^*  *" 
Vol..  II.                        Z                        fubftituted 
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i8(^.  fubftitutcd  bill  having  been  difhonbured  when  due, 
was  retired  by  the  plaintiflF  before  the  trial,  and 
remained  unfatisfied  in  his  poffeffion. 

Reader  for  the  defendant  contended,  firft,  that  the 
debt  due  upon  the  bill  was  merged  by  the  warrant  of 
attorney. — ^But, 

Lord  ELLfeNBOROUGH  faid,  that  as  judgment  had 
not  been  entered  up,  the  warrant  of  attorney  was 
merely  a  collateral  fecurity,  which  could  not  merge 
the  original  debt. 

Reader  then  contended,  that  this  adion  could  not 
be  maintamed,  as  when  it  was  brought  the  fubftituted 
bill  was  in  the  hands  of  an  indorfee  for  value,  to  whom 
the  defendant  was  liable.  In  Kearjlake  v.  Morgan^ 
5  T.  R.  513.  it  was  held  that  to  aflumpfit  for  goods 
fold  it  was  a  good  plea,  that  the  defendant  had  indorfcd 
a  promiflbry  note  to  the  plaintiflPyir  and  on  account  of 
the  debt.  The  defendant  in  the  prefent  cafe  accepted 
the  fecond  bill  of  exchange  for  and  on  account  of  the 
debt  due  on  the  iirfl: ;  and  if  this  fad  fpecially  pleaded 
would  have  been  a  bar  to  the  adion,  it  would  operate 
in  the  fame  way  when  given  in  evidence  under  the 
general  iflue.  ^ 

Lord  Ellenborough. — The  agreement  between 
the  parties  was,  that  the  defendant  (hould  pay  the 
cofts  of  the  former  fuit,  execute  a  warrant  of  attor- 
ney, and  give  a  renewed  bill  of  exchange.  If  you 
had  pleaded  fpecially,  you  muft  have  fet  forth  this 

agreement. 


.  MiCHAIXMAS  TERM,  50  GEORGE  IIL  3,, 

agreement^  and  you  muft  have  averred  that  you  had 
fully  performed  it.  But  the  cofts  of  the  former  fuit 
remain  unpaid.  The  fads  of  the  cafe  furnifh  no 
defence  either  to  be  put  on  the  record  or  to  be  given 
in  evidence.  There  was  to  be  no  extinguifhment  of  the 
bill,  u(idi  (amongft  other  things)  the  cofts  were  paid. 
If  they  had  been  paid,  this  might  have  brought  it 
within  the  cafe  of  Kearjlake  v.  Morgan*  But  the 
agreement  remaining  unperformed  on  the  part  of  the 
defendant,  the  plaintiff  referved  to  himfelf  the  power 
of  rendering  the  bill  available*  This  is  like  accord 
\rithout  fatis&£tion* 

Verdift  for  the  amount  of  the  bill )  the  plisdntiff 
delivering  up  the  fubftituted  bill  to  the  defendant. 

The  Attormy-General  and  Littledah  for  the  plaintiffl 
'    Reader  for  the  defendant. 

[Attoraiefi  C!w/«r  and  Ijttkgit.]  •• 

■     ■  — %■  " 

ITifr  Drake  T.  MitclilD,  3  Eafti  251. 


Zd  Stbtimi 
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We^ncfday,  StEVENS    V.    LyNCH. 

Dtc.  Id. 

In  an  %a\oa  by     ji  CTION  by  indorfce  againft  drawer  of  bill  of  ex- 
ag;>ina  the  cHange,  payable  to  J.  CUland^  and  accepted  by 

drawer  of  a  Li!l        ^      . 

of  exchange,  a         A.  JOnCU 

p'ior  iiidorfer  is  > 

a  competent  ^  .         '         • 

wicncis  to  prove  There  being  no  direft  evidence  of  notice  having 
fendantpromifed  been  givcn  of  the  difhonour  of  thc  bill,  Ckland^dA 
Lft??rh.id''be.  tendered  as  a  witnefs  to  prove  that  the  defendant  had 
fubfequehtly  acknowledged  his  liability  upon  it,  and 
promifed  to  pay  it*  ^ 


•omt  due. 


The  Atforney  Ceneral  for  the  defendant,  objeded 
to  ClelancPs  competency,  contending  that  it  was  dearly 
his  intereil  to  fupport  the  prefent  a£lion,  as  if  the 
plaintiff  fucceeded,  the  bill  would  be  extinguiihed ; 
but  if  he  failed,  he  might  ftill  fue  the  firft  indorfcr. 

GarroWy  contra^  obferved,  that  it  did  not  appear 
that  the  plaintiff  could  maintain  an  adion  agaiiift 
Cklandf  and  that  if  he  had  been  guilty  of  laches  as  to 
one  party  on  the  bill^  the  prefumption  was  that  he 
had  as  to  all* 

Lord  Ellenborouoh.  — Theobjcdlion  would  ex- 
clude the  party  to  a  bill  in  every  cafe  where  he  comes 
to  affift  the  plaintiff.  I  do  not  thmk  that  Clcland  has 
fuch  a  direft  intereft  in  the  event  of  this  fiiit  as  te 
render  him  incompetentr 

The  whneTs  wa^  examined* 

1?h« 
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The  Attorney  General  opened,  as  a  defence,  that 
the  plaintiff  had  given  time  to  Jones  ^  the  acceptor,  and 
that  the  defendant  was  ignorant  of  that  fad  when  he 
acknowledged  his  liability,  and  proinifed  to  pay. 

Lord  Ellenborough  allowed  that  this  would  do 
away  the  effedf  of  the  acknowledgment  and  promife : 
but  it  appeared  that  the  defendant  was  fully  acquainted 
at  the  time,  of  the  indulgence  granted  t©  the  acceptor, 
and  the  plaintiff  had  a  verdifk. 

Garrow  and  Marry  at  for  Ae  plaintiff. 

The  Attorney  General  and  Lavics  for  the  defendant. 
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In  an  a^on  of  trefpafs,  aco* 
trcfpaffer  not  fued,  is  a  compe- 
tent witnefs  for  the  plamtifF ; 
but  if  one  of  fe vera!  defendants 
allows  judgment  to  go  by  de- 
fault, he  is  not  a  competent  wit- 
nefs for  the  plaintiff,  althovgh 
he  is  for  his  co-defendants. 

Chapman  v.  Graves  and  tK»Q 
others.  Lancafier  Spring  AJIi%est 
i8io.  Cor.  Le  Blaxc»  J. 

The  plaintiff  called  one  Rilef  9 
who  was  a  joint  trefpaffer  with 
the  defendants,  but  who  had  not 
been  made  a  defendant,  for  the 
purpofe  of  proving  the  trefpafs. 
Cosielif  Serjeant,  objected  to 
bta  ibditulfibility,  aftd  Holroyd 


cited  a  cafe  ofBdmardv,  Dantf^ 
fon,  GttiUbali  Sittings  after  M.T. 
1 796,  cor.  Lord  Kenyon,  C.J. 
in  which  fuch  teftimony  was  te- 
je^ed,  becaufe  the  witnefs  was 
interefted  in  fliifting  the  trcfpafk 
to  the  defendants,  for  as  there 
could  be  only,  pne  fatisfaflion 
in  trefpafs,  if  the  prefent  de- 
fendants were  found  guilty,  he 
he  never  could  be  fubjc8:  to  an 
ad^ion  for  the  trefpafs. 

Le  Blanc,  J.  admitted  the 
witnefs,  faying,  that  the  cafe 
cited  had  never  been  afted  upon. 
In  this  cafe,  Frq/I^  one  of  the 
defendants,  had  fuffered  judg. 
ment  to  go  by  de&ult ;  and  the 
Z  3  plaintiff 
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3T£V£NS 
V, 

Lynch, 


plaintiff  propofed  to  call  him 
for  the  purpofe  of  proving  the 
trefpafs  againft  the  other  de- 
fendants, upon  the  authority  of 
U^ard  V,  Hay  don  and  Ventomj 
2  £fp.  N.  P.  Cas.  552»  in  which 
Lord  Ken  YON  permitted  onede- 
fendant  who  had  fuffered  judg- 
ment by  default  to  be  called  to 
prove  that  the  other  defendant 
who  had  pleaded  was  not  guilty; 
and  a  cafe  before  Wood,  B.  at 
the  lad  Lancafler  Afiizes,  in 
which  he  had  allowed  one  joint 
trcfpafler,  who  had  fuffered 
judgment  by  default  to  be  ex- 
aipioed  as  a  witnefe. 

Cockelly  Serjeant,  and  Holroydf 
contended,  that  .thefe  cafes  did 
not  apply :  that  the  latter  was 
an  aftion  of  trefpafs  for  m^fne 
profits,  in  which  the  defendant 
who  had  fuffered  judgment  to 
JO  by  default,  wa^  called  by  the 
other  defendant  to  proye  that 
he,  the  wJtnefs,  was  the  folc 
tenant  of  ^e  land,  and  therefore 
^at  the  other  defendant  was 
•  not  guilty.  In  both  thofe  cafes 
therefore,  the  witnefs  was  called 
to  exculpate  the  co-defendants, 
but  in  this  to  inculpate  them, 
j^cre,  therefore,  he  has  an  inte- 
reft,  becaufc  by  proving  the 
cjthers  guilty,  he  puts  it  in  the 
power  of  the  plaintiff  to  levy 
^11  againil  the  other  defendants 
if  lip  thinks  pro|)er,  and  there- 


fore relieves  himfelf :  that  nm 
infkance  can  be  put  in  which  fi 
co-defendant  in-trefpals  who  has 
pleaded  not  guilty,  can  be 
called  as  a  wicnefs,  and  no  dif- 
tinftion  had  been  pointed  out 
between  pleading  not  guilty, 
and  futfering  judgment  by  de- 
fault, which  fhould.make  a  de- 
fendant in  the  latter  iituation 
admiffible,  when  he  would  not 
be  fo  in  the  former:  that  in 
point  of  fad  the  defendant  Frqft 
was  a  defendant  on  the  record, 
and  was  intereffed  in  the  iffue> 
for  the  jury  were  net  only 
fwQm  to  enquire  whethev  the 
other  defendants  were  guilty, 
but  what  damages  the  plaintiff 
had  fuffered  againft  Frcfl. 

Le  Blanc,  J.  faid,  the  gene- 
ral rule  was,  that  no  perfon  who 
was  a  party  to  the  vecord  was 
admii&ble  as  a  witnefs ;  that  in 
the  two  pafes  cited,  the  co-de- 
fendant was  called  to  exculpate 
the  other  defendants ;  here,  it 
was  propofed  tp  call  a  co-de- 
fendant to  inculpate  the  others. 
The  cafes  therefore  were  dif-» 
tinguifhable ;  and  he  was  dif- 
pofcd  where  there  was  an  inno-» 
vation  not  to  extend  it,  an4 
therefore  he  held  the  witnefi 
inadmiffible. 
The  plaintiff,  however,  had  a 
vcrdid  on  other  evidence. 
;7dkBull.I^.P.^8.  ??5. 


WlLUNSOW 


MICHAELMAS  TERM,  50  GEORGE  HI.  [93; 


Wilkinson  v.  Kino  and  others.  iwfdar. 

Dec.  11. 

'pROVER  for  a  quantity  of  lead.  J^Vl^t^ 

them  to  J  wharf 

The  plaintiflF  had  fent  the  lead  in  queftion  to  the  ot  ^sL^ZTrl 
wharf  of  one  Ellil  in  the  Borough  of  Southwark,  there  7^\'7A7f^f 
to  remain  till  it  ihould  be  fold.     Ellil  was  accuftomed  ill  "^";"y  ^"'^  • 

The  wharnngcry 

to  fell  lead  from  this  wharf ;  but  had  no  authority  without  any  au- 
whatever  to  fell  the  lead  in  queftion^  and  never  had  them^ia'^L< 
fold  any  for  the  plaintiflF  before.    However,  he  fold  ^1^^^^:;*, 
this  lead  to  the  defendants,  who  bought  it  bond  fide  (**'  »'»c««.— ti.u 

^  '  ^  o  -^  II  n jl  a  fale  ia 

§s  his  property,  and  paid  him  for  it  by  a  bill  of  ex-  marht  oi-ert  to 

change*  property,  and 

trover  lies  f  >r 

Garrow  contended,  that  this  fale  had  taken  place  in  fuit  of  :ne  ownt 
market  overt ^  and  had  transferred  the  property  in  the  chafer,  ^^^^^^ 
lead  to  the  defendants.     The  fpot  wher^  the  transfer 
was  made  was  in  the  Borough  of  Southwark^  which 
xnuil  be  confidered  a  part  of  the  metropolis ;  and  it. 
was  laid  down  in  the  books  on  this  fubjeft,  that  in 
L^ndoriy  every  fhop  in  which  goods  are  publicly  ex- 
pofed  to  fale,  is  mafket  overt  for  fuch  things  as  the 
owner  profeffes  to  trade  in,  and  that  -though  in  the 
country  market  overt  is  only  on  the  fpecjal  days  when 
th^  market  is  held  by  charter  or  prefcription,  yet  in 
London  every  day,   except'  Sunday,  is  market  day. 
Therefore,  this  lead  having  been  fold  to  the  defendants 
by  EM  at  his  wharf,  where  h^  dealt  in  lead,  became 
their  property,  and  the  plaintiff  muit  feek'his  remedy 

Z  4  ^  againft 
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I  Sep. 


'Wilkinson 

King 
and  others. 


againft  £//7/»  whom  he  hs^d  enabled  to  commit  the 
fraud,  out  of  which  the  adion  arofcr— But, 

Lord  £;.L£NB0R0UGK  held  that  the  fale  by  Ellil 
did  not  change  the  property  in  the  lead,  and  obferved 
that  the  dodrine  contended  for  would  give  wharfinn 
gers  the  dominion  over  all  the  goods  intruded  to 
them  ;  but  that  a  wharf  could  not  be  confidered,  even 
in  London,  as  a  market  overt  for  the  articles  brought 
there.  Ellil  had  no  colour  of  authority  to  fell  the 
lead,  and  no  one  c6uld  derive  a  goodt  tiUe  to  it  under 
fuch  a  tortious  converfion, 

Verdia  for  the  pliintiff. 

The  Attorney  Qenerai^  Parky  and  Ricb(irdfin  for  the 
plaintiff. 

Garro^i  Gafelfey  and  BarnewaU  for  the  d^<^d9nt$^ 

[Attorniet^  DM^and  tradej<m,l 


At  the  fittings  after  Hilary 
Tenxii  181O9  other  aftions  by 
the  fame  plaintiff  againft  other 
defendants,  to  whom.  J?//i/ had 
{old  quantities  of  lead  under 
the  fame  circumftances>  cam« 
on  to  be  tried  before  Lord 
ELLENBOKOUGHy  wheff  after 
full  argument,  his  Lordfhip  ad- 
hered to  his  former  opinion.— 
JTtdt  2  Blac.  Com.  449. 


If  goods  ilfolen'are  pawnedi^ 
the  owner  may  maintain  trover 
a^nft  tke  pawnbroker. 

Pachrv.Gillks,QuildiallSitK 
ling*  after  Trtaity  Termf  lSo6. 
Trover^againft  a  pawnbroker  for 
goods  pledged  with  him,  which 
had  been  ftolen.  It  appeared 
that  the  goods  in  queftion  were 
ftqlcn  from  the  houfe  f^  the 
pljuntiff,  894  had  been  pwrned 
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by  »  woman  of  the  name  of 
Browtif  but  that  (he  had  been 
tried  for  the  felony,  and  acquit- 
ted, on  the  abfence  of  a  material 
mtneffc  LordELLENBORouoH 
heU,  that  the  adion  well  lay, 
^^d  the  plaintiff  had  a  terdid^. 


M  It  is  proirided  by  ftat^  f.         1809. 
Jac.  I.  c.  21.  that  the  fak  of  V-  ^y^  *-/ 
any  goods  wrongfully  taken,  to  tWil*WN«<W 
any  pawnhrohr  in  London,  or         ^* 
within  two  m9e8  thereof,  fhall     ^^  QthCTf • 
not  akcx  the  pro^iy* 


He  YUAN  V.  Nealb. 

n^HIS  was  an  adion  fer  iiot  acoepdog  t  quantity  of 
*    hemp. 

The  queftion  was,  whether  there  had  been  a 
complete  coritrad  between  thp  parties  upon  this 
fubjedi, 

Mr.  Forrefter,  the  broker,  fwore  that  he  had  autho- 
rity from  the  plaintiff  to  fell,  and  from^  the  defendant 
to  buy,  the  hemp  in  queftion  for  the  one  and  the 
other  refpeflively ;  that  he  in  confequence  made  an 
entry  in  kis  book,  of  having  fold  it  for  the  plaintiff  to 
the  defendant ;  that  he  then  fent  a  copy  of  this  entry 
to  each  of  the  parties }  and  that  when  he  next  faw  the 
defendant,  the  latter  objeded  to  the  terms  of  the 
bought  noUy  and  faid  he  would  not  be  bound  by  it. 
The  witA^fs  ad^ed,  that  be  coQceiyed  he  was  autho* 


Thurfday^ 
Dec.  21. 

Where  a  broker 
it  authorised  by 
one  iDAii  ro  fell 
goodtf  and  to 
buy  fuch  goods 
for  another,  an 
entry  in  hit 
books  of  a  fale 
of  thcfe  goods 
from  the  one  t» 
the  other,  (igocd 
by  him,  it  a 
binding  coniradk 
between  the 
parties.     Tkg 
B^itghi  m*id  fild 
tutCf  which  It  a 
copy  of  this  cntry^ 
is  nwt  fent  10  the 
parties  for  their 
approbation,  bu^ 
to  inform  them 
of  the  terms  o( 
|hc  cootrad^ 
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1809/       rfzed  to  buy  the  hemp  for  the  defendant  on  the  terms ' 
^''t^^^'***"'^  mentioned  in  the  fale  book. 

Keale.  Park  contended,  that  the  bought  and  fold  notes 

were  only  fent  on  approbation,  and  the  coiitrad  was 
not  complete  till  they  were  agreed  to  by  the  parties  j 
that  though  confent  might  be  inferred  from  no  ob* 
jefUon  being  taken,  either  party  might  difaffirm  the 
coBtrad  by  giving  immediate  notice  of  his  diflent ; 
that  the  broker  was  Vetted  with  powers  merely  to  pro* 
pofe  the  conditions  of  the  bargain,  but  not  finally  to 
conclude  it;  and  that  as  the  defendant  had  taken  the 
earlieft  opportunity  [of  informing  Mr.  Forrejier^  that 
he  was  diflatisfied  with  the  bought  note,  the  prefcnt 
^  adion  could  not  be  fuftained* 

Lord  Ellenborough, — After  the  broker  has  en- 
tered the  contrad  in  his  book,  I  am  of  opinion  that 
neither  parly  can  recede  from  it.  The  bought  and  fold 
note  is  not  fent  on  approbation,  nor  does  it  conttitute 
the  contra£):.  The  entry  made  and  figned  by  the 
broker,  who  is  the  agent  of  both  parties,  is  alone  the 
binding  contraft.  What  is  called  the  bought  and  fold 
not0  is  only  a  copy  of  the  other,  which  would  be  valid 
and  binding,  although  no  bought  or  fold  note  wa? 
ever  fent  to  the  vendor  or  purchafer.  The  defendant 
is  equally  liable  in  this  cafe  as  if  he  had  figned  the 
entry  in  the  broker's  book  with  his  own  hand. 

It  afterwards  appeared  that  the  hemp  was  not  of 
the  quality  fpecified  in  the  contraft,  and  the  plaihtiflF 
fubmitted  to  be  nonfuited.  ^ 

The 
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'  The  Attorney  General,  Garrow^  and  Toddy y  for  the   ,ij^2lj 
plaintiff.  Heyman 


Parky  Jervisy  and  Effmaffey  for  the  defendant. 

£AttornicS|  Kayi  and  iZ/«^<.] 


V. 

N£AL9« 


The  authority  of  the  broker 
may  be  countennanded  at  any 
time  before  a  memorandum  of 
^e  ^ontmfi  of  (ale  is  written 
and  figned  by  him,  purfuant  to 
tl"  Statiicof  Frauds,  although 
he  has  prcvionfly  entered  into  a 
Terbal  agreement  to  iell  the 
goods. 

Farmer  v.  Rohi9^tm^  Cor. 
Lord  Ellenborough,  Gull  J- 
halh  July  22,  i8o5.-*-Action 
for  cot  delivering  a  quantity 
yf  bhmf^on^.     The  defendant 

/ 


0  had  authorized  a  broker  to 
fell  fome  brimftone  for  him  at 
a  certain  price,  and  the  broker 
had  accordingly  agreed  to  fell 
it  to  the  plaintiff  at  that  price  ; 
but  before  the  fale  note  was 
made  out,  defendant  counter- 
manded the  authority  of  the 
broker,  and  faid,  that  plaintiff 
fhould  not  hare  the  goods.— 
LordELLENBOROUGH  held,that 
under  thefe  circumftances  the 
contrad  could  not  be  enforced* 


Stokes  v.  Carne  and  others. 

A  CTION  for  (lores  fupplied  to  a  packet  employed 
by  the  Poft  Office  to  carry  the  mail  between  Mil- 
ford  Haven  apd  Waterford.     The  ftpres  had  been 
ordered  by  the   captain   who  is  appointed  by  the 
poft-mafter  general. 

frimmfmeie  evidence  ofowncrfhtpagainft  all. — ^The  owners  of  a  poft-oiBce  packet 
ordered  bjr  the  captain  wh9  iiappomccd  by  the  poft  maacr-gcncral. 

To 


Saturday, 
Oec.  23. 

In  ao  afiion 
agaiMft  fevenil 
defendants  for 
ftores  fupplied 
to  a  ihip  by  or^ 
der  of  the  cap- 
taini  the  itgiffer 
obtained  on  the 
oatb  of  one  of 
tbedcicnd^nrtif 
ire  liabk  for  ftofd 
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1809.  To  prove  that   the  defendants  were  owners  of 

STOKE3  ^^®  packet,  the  regifter  was  put  m,  which  appeared 

V.  to  have  been  obtained  on  the  oath  of  yobn  Janies^  one 

tedX..  ofthe  Defendants  (.;. 

Garr$w  contended  that  this  was  not  fufficient  evi- 
dence to  charge  all  the  defendants,  and  that  it  was 
neceffary  to  prove  their  title  more  ftriSly,  or  to  fhew 
that  they  had  aded  as  owners. 

•  Lord  Ellenborough. — ^I  think  the  regifter  is 
prima  facie  evidence  of  owTierfhip.  I  will  admit 
contrary  evidence,  on  the  part  of  any  of  the  de^ 
fendants,  to  prove  that  they  never  affented  to  their 
names  being  put  into  the  regifter,  and  never  had  any 
connexion  with  the  veffel  in  queftion.  Had  notice 
been  given  that  they  meant  to  deny  the  ownerftiip, 
perhaps  the  plaintiff  might  have  been  put  upon  flriftcr 
proof  of  that  faft ;  but  where  perfons  are  fued  as 
owners,  who  give  no  fuch  notice,  the  regifter  is  fuffici- 
ent to  throw  the  burthen  upon  them  of  proving  the 
contrary. 

Garrow  then  infifted  that  the  defendants  could  not 
be  liable  for  ftores  ordered  by  a  captain  appointed,  not 
by  them,  but  by  the  poft-mafter  general,  and  who 
was  the  fervant  and  agent  of  government.— -But, 

Lord  Ellbnborough  held,  that  as  the  ftores  were 
fupplied  to  the  packet  of  which  the  defendants  were 


(a)  2t  G.  3*  c.  6),  $  10,  XI. 

Qvoersti. 
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owners,  and  the  earnings  of  which  they  received^they 
were  liable  as  in  the  common  cafe  of  ftores  or  repairs 
ordered  by  the  mafter  of  a  merchant  veffeh 

The  plaintiflf  had  a  verdid. 

The  Attorney  Genetaldnd  GafeUe  for  the  plaintiff* 

Garr9w  and  Marryat  for  the  defendants. 

[Attornks,  IVtfiwi  and  Wdclt.'l 
Vide  Frafer  y.  Hopkins,  aa^t  170. 


Blackburn  v*  Scholm  and  another.  t^'J"*'!* 

jaii*  ic)« 

THIS  wa$  an  aftion  for  goods  fold  and  delivered  ^^J^^'tf^* 
*•  ^Jfi^i'^ffti  fur 

to  recover  the  fum  of  ai^al.  beinc:  the  price  of  8«^d«f»w>  p«y* 

,  -.  •^  o  *^  incnt  ©f  monnr 

94  bags  of  cotton  wool.  inro  court  iifter 

a  f  articular  ftapt 
ingihat  the 

The  defendant  pleaded  the  eeneral  iflue,  and  paid  *^*«"  »  brought 

,     .  ^  ^  »  r  for  the  price  •£  a 

5  I.  mtO  court.  ceitaiu  lot  of 

goodi  fold  10  tht 
-J    r  V  r  •  .      <iffcndanton 

Before  the  payment  of  money  mto  couf t,  a  parti*  fuch « day  by 
cular  had  been  delivered  under  a  judge's  order,  flat-  tirf irokJ,^""' 
ing  that  the  a£tion  was  brought  for  the  price  of  94  f^^^^^tl^^li^ 
bags  of  cotton  wool  fold  for  the  plaintiff  to  the  de*  j>uich.ftdi*ytht 
fendants  by   Mejfrs.  Kenjm  and  Son  on  the  17th  of  a.b.  on  ihed.iy 

TimP   iJloT  fpechrd,werc 

June   1007,  the  property  of 

the  plaiiiijff. 

It  was  proved  that  on  that  day  Meffrs»  Kenyon  and 
Son  fold  fuch  a  quantity  of  goods  to  the  defendants 

in 
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»*xa^  o^h.    The  terms  of  the  contraft  cannot  theil  be  al* 

SiLAci;jiaji3r.  ^^^®^  except  by  the  authority  of  the  principal.     The 

V.  queftion  here  therefore  will  be,  whether  Kenyon  and 

•ad  aaotW  ^^  ^^^  ^^^^^  goods  as  principals  or  as  brokers  ? 

Vcrdift  for  the  defendants 

Party  Laities^  aUd  Puller^  for  the  plaintiffs 

The  Attorney  General^  Garrnwy  and  EUrofd^  for  the 

defendant* 

[Attorniet,  iViid  ziiA  SmUvw,'] 


Fide  Bennet  r.  Favenc^  1 1  £aft>  35«    . 


Jan.  10. 


Stonard  V.  DuNKiK  and  atiothen 


nPROVER  for  malt,— the  queftion  being,  whether 
the  plaintiff  or  the  affignees  of  one  Kni^bt  were 
entided  to  it. 


A  warebottfe* 
man  who,  on 
receiving  an 
order  frooi  the 
feller  of  malt  to 
'  liold  it  on  ac- 
count  of  the  pur- 
f  hafer,  gives  a 
Written  aclcnow- 
ledgnieni  »hal 
be  lo  holds  it, 
cannoc  fet  up  at 
a  defence  for  not 
defircring  it  to 

that  by  the  ufa'ge  of  trade  the  property  iii  malt  fold  if  not  transferred  till  it  is  rtmtafitrtJf  aod  that 
*--'"^  the  malt  inqucdion  w*»  rcmeafured,  the  feller  became  banlirupt. 

I  n 


The  plaintiff  gave  in  evidence  an  order  from  ir/i(^&< 
to  the  defendants,  who  are  warehou&men,  to  hold 
the  malt  on  the  plaintiflTs  account,  a  written  ac^ 
knowledgement  from  the  defendants  that  they  held 
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it  on  the  plaintiflPs  account ;  and  that  he  had  advanced 
7,5001.  to  Knight^  for  which  the  malt  was  to  be  a  fe- 
curity.  V. 

DUNKIK 

Garraw  for  the  defendants  contended  that  the  malt,  ^^  another, 
notwithftanding,  pafled  under  the  commiffion  to 
ifirii/]^i&/'s  affignees,  as  from  the  iintverfal  ufage  and 
confent  of  the  trade  (which  he  undertook  to  prove) 
remeafuring  was  neceflarj  to  a  transfer  of  property  in 
articles  of  this  nature,  and  the  bankruptcy  intervened 
before  the  malt  in  queftion  was  re-meafured. 

Lord  Ellenborough. — ^Whatever  the  rule  may 
be  between  buyer  and  feller,  it  is  clear  the  defendants 
cannot  fay  to  the  plaintiff,  <^  the  malt  is  not  yours,'' 
after  acknowledging  to  hold  it  on  his  account.  By 
fo  doing,  they  attorned  to  him  ;  and  I  fliould  entirely 
overfet  the  fecurity  of  mercantile  dealings,  were  I  now 
to  fuffer  them  to  conteft  his  title. 

Verdid  for  the  plaintiff. 

The  Attorney-General  and  Lowes  for  the  plaintiff. 

Garrow  and  Gafeke  for  the  defendants. 

[ Attornicf y  7««i/Sr  ind  J}ntfi.} 
Fide  Harman  ^,  Anderfon,  antf  243. 
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Saturd.r.  .  Tye   v.  Gwynne. 

Jan.  20. 

In  an  »a\on  on    HPHIS  was  an  a&ion  by  the  drawer  and  payee  of  a 
^^e'^c^foM"^''  ^^'^  of  exchange  for  1,9841-  againft  the  acceptor, 

price  of  goodi     Plea  the  general  iflue, 

purchalcd  for  V 

«xportati«P,  the 

defendant  cinriot  t    r        t  r    t  .  .  •         •  *. 

give  in  evident        The  defendant  propofed  to  prove^  in  miugation  of 

weie  of  a  bad      damages,  that  the  bill  had  been  accepted  for  the  price 

SH^P^ck^T,.  of  a  quantity  of  cheefe  fold  by  the  plaintiflFto  the  de- 

hii^c*  ft^IaiJn    ^^^^^  f^^  exportation ;  that  the  cheefe  was  of  a  bad 

quality,  and  improperly  packed,  and  that  the  con- 

lideration  for  the  acceptance  had  in  a  great  meafure 

failed. 

*  The  Attorney-General  for  the  plaintiff  infifted  that 
this  evidence  was  inadmiffible,  and  relied  upon  Mor^ 
gan  V.  Richard/on^  i  Campb.  40.  n.  which  in  its  cir- 
cumftances  could  not  be  diftinguiflied  from  the  pre- 
fent  cafe,  and  which  he  himfelf  had  brought  bdbre 
the  court  of  King's  Bench,  when  the  diredion  of  the 
Chief  Juflice  at  Nifi  Prius  was  fully  confirmed. 


Garrowj  contm^  faid  that  in  that  cafe  there  was 
money  paid  into  court,  a  circumftance  on  which  one 
of  the  Jiidges  had  placed  confiderable  reliance.  Here 
there  was  nothing  to  prevent  the  defendant  from 
proving  a  partial  failure  of  confideration.  On  the 
principle   laid   down    in    Farnfwortb  v.    Garrard^ 

I  Campb. 
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\  Campb.  38.  the  defendant  ought  to  be  allowed  to 
Ihew  that  he  had  derived  lefs  benefit  under  the  con- 
traft  than  he  had  ilipulated  for,  without  being  driven 
to  his  crofs  aftibn.  This  very  point  had  been  decided  by 
Lord  Ken  YON  in  Barber  v.  Backhoiife^  Peak.  Caf.  6i, 
\rfiere  it  was  held,  that  if  there  be  no  confideration  for 
part  of  the.fum  contained  in  a  bill  of  exchange,  the 
jtiry  may  apportion  the  damages,  and  need  not  find 
to  the  whole  amount* 

Lord  Ellenborouoh.— Sitting  here,  I  fhall  cer- 
tainly adhere  to  the  judgment  of  the  Court  in  Morgan 
V.  Ricbardfon.  Although  money  was  there  paid  intd 
Courts  that  circumftance  formed  no  ingredient  in 
the  opinion  I  then  expreifed.  A  bill  of  exchange 
cannot  be  accepted  on  a  quantum  meruit.  There  is 
a  difference  between  want  of  confideration,  and  failure 
of  confideration.  The  former  may  be  given  in  evi- 
dence to  reduce  the  damages  j  the  latter  cannot,  but 
fumifhes  a  diftin£l  and  independent  caufe  of  adtion. 
In  Famfivorth  y.  Garrard  no  bill  of  exchange  had  been 
given,  and  I  held  that  upon  the  quantum  meruit^  the 
defendant  might  fhew  the  exaft  degree  of  benefit  he 
had  received,  or  that  he  had  received  none.  The  lafl: 
cafe  cited,  I  think  does  not  apply,  as  there  never  was 
any  fufficient  confideration  to  the  full  amount  of  tha 
bill)  which  was  fraudulently  drawn  on  the  partner- 
fhip.  And  I  am  (till  inclined  to  acquiefce  in  the 
didufn  of  Mr.  Juftice  Dennison  there  quoted,  that 
•'^  there  is  a  diftindion  between  the  control  and  the 
^^/eeuriiy.  If  part  of  the  contrail  arifes  on  a  good 
^^  confideration,  and  part  on  a  bad  one^  //  is  divifible. 
A  a  t  ''  But 
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^  But  it  is  otherwife  as  to  the  /ecuritjf  that  being 
''  Mire.''  {a) 

However,  the  next  caufe  (landing  in  the  paper  be- 
ing a  crols  a&ion  between  the  fame  parties,  it  was 
agreed  to  refer  both  to  arbitration. 

The  Attornej  General  and  F.  Pelkck  for  the  plaintiff. 

Garrcwj  Lawes^  and  Puller  for  the  defendant. 

[Attorniesi  If/Zi jun.  lod  tKUiL] 


(tf)  2  Burr.  loSa. — FUc  Ledger  ▼.  Emer,  Peak*  Caf.  216. 
Wiffen  V.  Roberts,  i  Efp.Caf.261.  Fleming  ▼.  Simpfon,  x  Campb. 
40.  fU 


Satuitbf. 
Jan  to. 

Wherr  a  fa^or 
advances  taaatj 
Xo  purchafe 
f  oodfy  if  he 
receive fy  tielides 
leral  inten-ft,  a 
higher  commiC- 
^on  on  tbcfe 
purchafetf  thaa 
nc  would  h;ive 
been  contented 
to  uke  had  he 
n^t  advanced  the 
monejr^  the  tranf- 
aAioti  it 
ufurbus. 


Harris  and  another  ti.  Boston. 

nPHIS  was  an  a£lion  to  recover  a  fum  of  about 
3,900!.  upon  two  bills  of  ezchamte  and  the 
balance  of  an  account. 

The  plaintiffs  were  feed  fadors,  and  bought  large 
quantities  of  rape  feed  for  the  defendant;  they  ad- 
vanced the  money  for  thefe  purchafes^  for  which  they 
charged  the  legal  intereft  of  5I.  per  cent. ;  and  in  ad- 
dition to  that,  it  was  agreed  that  they  fhould  have  a 
comnuiEon  of  2|  per  cent,  upon  all  the  feed  pur« 
chafed.    In  this  manner  the  debt  wascontraded. 

The 
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The  defence  was,  that  thefe  tranfadtions  were  ufurih  1809. 

ous ;  and  many  witnefles  acquainted  with  the  trade  jj arris  ^ 

were  called,  who  fwore  that  the  higheft  commiffion  and  another 

they  had  ever  known  taken  upon  fuch  purchafes  was  ^  ^^^ 
one  shilling  a  quarter,  which  at  the  current  price  of 
rape  feed  amounted  exaftly  to  one  per  cent. 

Lord  Ellsnbor'ough. — It  will  firft  be  a  queftion 
of  fad,  whether  the  commiffion  of  if  per  cent,  ex- 
ceeds wl^at  can  be  fairly  and  reafonably  referred  to  the 
plaintiflPs  trouble  and  rifk  in  making  thefe  purchafes. 
If  it  does,  then  by  an  inference  of  law,  it  muft  be 
afcribed  to  the  advance  and  forbearance  of  the  money, 
and  the  contrail  is  ufurious.  If  the  plaintifis  would 
have  duly  made  the  purchafes  for  one  per  cent,  but 
charge  if  befides  legal  mtereft  .where  they  advance 
the  money,  this  commiffion  mud  be  confidered  an 
expedient  for  enhancing  the  rate  of  intereft  beyond  5 
per  cent,  and  is  a  mere  colour  for  ufury* 

The  Jury  however  found  a  verdidt  for  theplaintiff. 

Pari  and  Pamtber  for  the  plaintiffii. 

The  Attorney  General  and  Marryai  for  the  de- 
fendant. 

'[Attorniet  Druee  and  Let."} 


Fide  Morfc  r.  Wilfon,  4  T.  R.  353. 
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Monday. 
Jan.  9X* 

The  roaAer  of  a 
merchaotmao 
while  taking  in 
his  loading  at  a 
foreign  port|  ii 
ordered  by  the 
capuic  of  a 
King's  (hip  to 
go  out  to  fea  to 
examine  a  ft  Mnge 
faildiicovcred  in 
the  offingj|  bear- 
ing enemies 
coi  un :  Without 
rtmonftiatingy 
and  without  any 
force  or  thteatt 
^•eing  employed 
to  infiuence  his 
dctermtnationi 
he  obeys ;  aad 
finding  the 
ft-jngc  fail  to  be 
:*  neutral,  he  rc- 
9  rns  tu  port. 
He/J,  that  this 
W.«»  nn  uncx- 
cuiVd  deviation, 
which  vacated  a 
policy  on  guuds 
pn  board  (he 
nsercbantmaiu 


PH£JLPS  V.  AULDJO, 

A  GTION  on  a  policy  of  infurance  on  goods  on 
board  the  Margaret  and  Anne  from  Iceland  to 
this  country*  The  rift:  was  made  to  commence  in 
the  common  form,  froai  the  loading  of  the  goods.  A 
total  lofs  was  proved  as  laid,  to  have  happened  by  fire  ; 
and  the  only  queftion  was,  whether  ^he  mailer  ha4  not 
be?n  guilty  of  a  devi?ition, 

It  appeared  that  while  he  lay  at  Iceland^  and  when 
he  had  taken  in  almoft  the  whole  of  the  cargo,  the 
captain  of  an  Englifh  (hip  of  war  lying  near  him,  the 
topmafl:  and  yards  of  which  were  then  ftruck,  ordered 
him  to  go  out  to  fea  to  examine  a  ftrange  fail,  which 
was  difcovered  in  the  offing  bearing  enemies*  colours ; 
that  the  mafter  did  not  remonftrate  againft  this  order, 
but  unmoored  and  put  out  to  fea ;  that  although  ;40 
of  the  crew  of  the  fhip  of  war  had  been  on  board  the 
Margaret  and  Anne  in  the  morning  of  the  fame  day, 
they  had  all  been  withdrawn  before  he  began  to  vin- 
moor,  and  that  no  violence  or  threats  were  ufed  to 
induce  them  to  dofo;  thac  he  fired  two  guns  at  the 
ftrange  fail  and  bropght  her  to,  when  Ihe  appeared  to 
be  a  neutral ;  and  that  he  then  returned  to  his  moor* 
ings.  Being  examined  as  ^  witnefs,  he  faid  he  con- 
fidered  himfelf  bound  to  obey  the  orders  of  the  c^p* 
tain  of  the  fhip  of  war^  but  he  did  not  make  any  prOf 
tefl  upon  fheoccafion* 


The 
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The  Attorney  General,  for  the  plaintiflF,  contended        ^joQ- 
that  the  deviation  was  escufed  by  the  controul  exer-    '  Pa^pg 
cifed  over  the  mailer.  He  did  not  expoftulate,  becaufe  v. 

his  expoftulations  would  have  been  unavailing.  The  ^^^^^' 
captain  of  the  ihip  of  war  had  ample  means  of  enforc- 
ing his  orders.  If  this  was  held  to  vitiate-  the  policy, 
the  confequence  would  be,  that  mafters  of  merchant- 
men would  conftantly  refid  the  commands  of  the 
Kmg's  officers. 

Lord  £l.jlenboro0gh. — I  am  of  opinion  that  this 
is  an  unexcufed  deviation.  Where  is  the  vis  major  f 
The  mafter  is  not  proved  to  have  afted  under  any 
durefs  or  compulfion.  If  a  (degree  of  force  was  exer- 
cifed  towards  him  Which  either  phyfically  he  could 
not  refift^  or  morally  as  a  good  fubjed  he  ought  not 
to  have  refifted,  the  deviation  is  jufliified.  But  if  he 
chofe  to  go  out  in  the  hope  of  making  a  prize,  he 
could  not  thereby  extend  the  rifk  of  the  underwriters. 
Suppofe  the  fliip  had  been  captured  when  (he  went  - 
out  upon  this  cruife,  were  the  underwriters  to  bear  the 
lofs  ?  The  purpofe  might  be  laudable,  and  a  compen« 
fation  to  the  owners  would  probably  have  been  made 
by  government ;  but  when  the  fliip  engaged  in  thiis 
hoftile  adventure,  the  voyage  infured  was  at  an  end. 

Plaintiff  nonfuited. 

The  Attorney  General^  Garrow,  and  Marryaij  for 
the  plaintiff. 

A  a  4  Parky 
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Park  J  Topping,  and  J.  fFatren,  for  the  defendant. 

f  Atcomiciy  Swain  and  CrtvuUr,} 


It  feems  now  fettled  that  if 
an  Englifh  fhip  be  feized  or  de- 
tained by  our  own  govemmenty 
for  ^rpofes  of  ftate,  the  un- 
derwriters are  liable,  (Page  v. 
Thompfon,  Park,  109,  n.  6th 
Ed.)  ;  although  a  Britiih  un- 
derwriter be  not  liable  to  anfwer 
for  any  damages  which  the 
owner  of  a  foreign  veffel  may 
fuflain  from  an  embargo  laid  on 
foreign  fhips  in  the  ports  of 
Great  Britain,  in  the  nature  of 
reprifals  and  partial  hoflility. 
Touteng  v.  Hubbard,  3  Bof. 


Pul.  191.  But  if  a  Britiih  (hip 
be  flopped  in  her  courfe  by  the 
captain  of  a  king's  (hip«  from 
an  apprehenfion  of  hoftilitiei, 
and  after  being  detained  till  in« 
telligence  arrivei  of  a  iioftile 
embargo  at  the  port  of  defti- 
nation,  (he  retuma  to  her  port 
of  outfit  s  this  lofs  of  the  voyag*/ 
is  not  attributable  to  the  anr/l 
or  detainmaU  of  klngt^frincei,  mr 
people,  and  is  not  within  tht 
policy.  Forfter  v.  Chriftie, 
X I  £aft,  205, 


Monday, 
Jan.  22. 

If  by  reafon  of 
the  crowded  ftate 
otthe  JjMd^m 
Dockst  a  fl\i(»  it 
derairKd  there 
before  Ihe  ean 
be  unloaded,  a 
longer  ti«iic  than 
h  aUowcd  for 
thar  purpo(e  by  ^ 
thetermtof  the' 
charter  party, 
the  freighter  is 
liablefor  thii  de- 
tention to  the 
otrxKrof  che  (hip. 


RANDAi.t.9  V.  Lyn^h. 

^pHIS  was  an  adion  on  a  charter  party  of  affi-eight- 
mcnt,  dated  ift  April  1 809,  for  a  voyage  to  Lan- 
ceretto  and  back  to  London ;  whereby  it  was  cove- 
nanted that,  ^'  being  fully  laden  and  difpacched^  the 
^^  mafter  (hould  and  would  with  the  then  firft  favour- 
^'  able  bpportunity,  fet  fail  and  depart  from  the  port 
^'  or  place  at  which  he  might  have  completed  his 
^^  homeward  cargo^  and  preceed  diredt  to  the  faid 
<<  port  of  London^  and  upon  arrival  there  (that  is  to 

^  "(ay) 
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^  iky)  at  the  London  Docks ,  after  regular  report  being 
^<  firft  made  at  the  Cuftom-houfe,  make  diTcharge  and 
^'  faithful  delivery  of  the  laid  homeward  cargo  and 
c'  and  every  part  thereof  unto  the  faid  affreighter  or 
**  his  order,  or  according  to  bill  or  bills  of  lading,  or 
'^  othermfe,  and  there  end  and  complete  both  out  and 
*^  homeward  voyages:"  and  it  was  further  .cove- 
nanted, *^  that  forty  days  fliould  be  allowed  for  un- 
<<  loading,  loading,  and  again  unloading  the  laid 
*^  cargoes,  to  commence  and  be  computed  at  Lame' 
**  retto^  from,  and  including,  the  day  after  the  faid 
**  mafter  ihould  be  ready  to  make  difcharge  of  fuch 
'*  part  of  his  cargo  as  was  intended  to  be  landed  there, 
*^  and  notice  given  thereof  to  the  faid  affreighter's 
^^  agent  at  that  place,  and  to  continue  in  London  from 
^^  the  day  of  reporting  at  the  Cuftom-hoafe  :  and  like- 
*^  wife  it  w^  agreed  between  the  parties,  that  it  (hould 
^  \^  lawful  for  and  at  the  option  of  the  faid  affreighter 
^<  or  his  agents  to  keqp  and  detain  the  laid  veifist  for 
^^  the  fpace  of  ten  working  days  over  and  above  the 
^^  herein-before  ftipulated  forty  days,  upon  paying 
^*  him  the  faid  mafter  or  hiis  reprefentative  5U  fterKng 
^'  per  day  for  each  and  every  of  the  bid  ten  over 
^*  lying  days  or  days  of  demurrage/' 

In  the  declaration,  the  folbwmg  breach  was  affigned 
'^  that  the  defendant  did  not  nor  would  unload,  load, 
and  unload  again  the  £ud  refpe&ive  cargoes  of  the 
laid  veffel  within  the  faid  forty  days  in  the  faid  charter 
party  mentioned,  and  ftipulated  and  allowed  for  thofe 
purpofes,  computed  as  tberein  mentioned,  and  the  faid 
fpjce  of  tei^,  working  days  over  and  above  the  faid 
^  a  ftipulated 
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1809  ilipulated  40  days,  but  kept  and  detained  and  caufed  to 
be  kept  and  detained  the  faid  fhip  or  veffel  Vfkh  a  part 
of  the  faid  homeward  cargo  on  board  her  in  the  Lon- 
don Docks  aforefaid,  for  another  long  fpace  of  time, 
to  wit,  the  fpace  of  35  days  after  the  expiation  of  fuch 
feveral  [periods  of  forty  days  and  ten  days ;  whereby 
the  plaintiff,  during  all  the  time  lad  aforefsud,  Io(t  and 
was  deprived  of  the  ufe  and  profit  of  his  faid  fhip  or 
veffel,  <:ontrary,  &c,*' 

The  defendant  pleaded  non  eJifaBum  ;  »and  to  the 
laft  breach  ^^  that  he  did  not  keep  and  detain  and  caufe 
to  be  kept  and  detained  the  faid  fhip  or  veffel  with  a 
part  of  the  faid  homeward  cargo  on  board  her  in  the 
London  Docks  aforefaid,  after  the  expiration  of  fuch 
feveral  periods  of  forty  days  and  ten  days  modo  (^ 
f$rmay  &c/' 

The  fhip  arrived  from  Lanceretto  in  the  London 
Docks  on  the  loth  of  Auguft,  and  was  reported  next 
day  at  the  Cuflom-houfe.  The  40  days  flipulated  in 
the  charterparty  for  unloading  the  outward  cargo,  and 
loading  and  unloading  the  homeward  cargo,  expired 
on  the  2  2d  of  Augufl ;  but  on  account  of  the  crow4ed 
flate  of  the  Docks,  her  difcharge  could  not  then  be 
begun,  and  it  was  not  finally  completed  till  the  6th  of 
Oftober,  being  about  31  days  after  the  expiration  of 
the  ten  days  during  which  time  fhe  might  be  kept  on 
demurrage  of  5I.  a  day.  The  queflion  was,  whether 
the  defendant  as  freighter  was,  under  thefe  drcuin- 
ft^nces,  liable  for  the  detention  of  the  fhip  f 

^      •  The 
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The  Attorney  General  for  the  defendant  contended 
thai  an  a£bion  might  as  well  be  brought  againft  the 
captain  or  owners  for  not  making  a  due  delivery  of 
the  cargo.  T^^e  one  was  as  anxious  to  receivd  as  the 
others  to  get  rid  of  it.  The  delay  was  not  in  any  de-» 
gree  to  be  imputed  to  the  defendant,  but  to  circum-i 
ftances  over  which  he  had  no  controul.  It  could  not 
be  faid,  that  he  had  his  remedy  over  againft  the  Dock 
Ccmipany,  who  were  as  little  in  fault  as  the  owner  of 
the  ihip  or  the  freighter.  To  what  was  the  delay  to 
be  imputed  ?  Solely  to  the  a6t  of  parliament,  which 
requires  fhips  with  fuch  cargoes  to  unload  in  the  Lon^ 
don  Docks.  The  Dock  Company  liad  done  every 
^  thing  in  their  power  to  expedite  the  difcharge  of  all 
the  (hips  that  entered  the  Docks ;  but  the  number  at 
this  time  was  fo  extraordinary  that  many  of  them, 
were  neceflarily  obliged  to  wait  weeks,  before  they 
could  get  a  birth.  The  Docks  could  not  be  enlarged 
at  pleafure  to  fuit  the,  exigency  of  the  moment.  Upon 
this  iflue,  the  plaintiff  was  bound  to  prove  that  the  de- 
fendant had  detained  the  fhip  in  the  manner  ftated  ia 
the  breach.  He  had  not  done  fo.  It  was  impoffible 
for  him  to  do  fo.  The  fhip  had  been  detained  not  by 
the  defendant,  but  by  the  ftatute  in  fuch  (:afe  made 
and  provided. 

Lord  Ellenborouoh.— The  queftion  is,  whether 
the  detention  of  the  fhip  arifing  from  the  inability  of 
the  London  Dock  Company  to  difcharge  her  is,  in 
ppint  of  law,  imputable  to  the  freighter  ;  and  I  am  of 
opinion  that  the  perfon  who  hires  a  veffel  detains  her, 
jf  at  the  end  of  the  ftipulated  time  he  does  not  rcflore 
9  he? 
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her  to  the  owner.  He  is  refponfible  for  all  the  vari- 
ous viciflitudes  which  may  prevent  him  from  (loing  fo* 
While  the  goods  remained  on  board  the  veflel  in  the 
London;  Docks  y  it  was  impoilible  for  the  plaintiff  to 
make  any,  ufe  of  her,  and  to  all  intents  and  purpofes 
fhe  was  jthere  detained  by  the  defendant.  When  ihe 
was  brought  into  the  Docks,  all  had  been  done  which 
depended  upon  the  plaintiff,  and  the  Dock  Company 
were  the  defendant's  agents  for  her  delivery.  The  de* 
fendant  is  as  much  refponfible  for  a  delay  arifing 
from  the  want  of  a  birth,  as  if  it  had  arifen  from  tern- 
peftuous  weather  or  any  other  caufe.  This  iffue  mufl 
therefore  be  found  for  the  plaintiff,  and  the  jury  will 
confider  to  what  compenfation  he  is  entitled  for  the 
detention  after  the  lo  days  during  which  the  ihip  was 
allowed  to  be  detained  at  5L  a  day. 


Th^  jury  awarded  3 1  days  more  at  the  fame  rate  {a\m 


If  by  »  cbartcr- 
pjny  Icjve  it 
given  to  dcrain 
the  fliip  a  cer- 
uin  nMcnbcr  of 
days  fur  the 
purpofc  of  dif- 
duufAfher 
ciirg»i  thib 
itntountt  to  a 
covenant  on  the 
parr  of  the 
freighter,  that 
he  vril)  not  de- 
Uiii  her  logger. 


In  the  enfuing  term  the  Attorney  General  (iirithout 
obje£Ung  to  the  Chief  Justice'^  dire&ion  upon  this 
point,  or  the  manner  in  which  the  iffue  joined  on  the 
record  had  been  found)  moved  in  arreji  rfjudgmem^ 
on  the  ground  that  the  breach  for  detaining  the  (hip 
beyond  the  40  lay  days,  and  the  10  demurrage  day8» 
was  not  warranted  by  the  charterparty,  there  being  no 
covenant  on  the  part  of  the  freighter  to  deliver  up  the 
ihip  at  the  end  of  that  time, — A  rule  to  fliew  caufe 


{a)  Vide  Atkinibn  v.  Ritchie,  10  f  tft|  530. 


was 
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was  granted,  but  it  was  afterwards  difcharged,  the 
Court  clearly  thinking,  that  from  the  leave  given 
to  the  defendant  to  keep  the  fhip  fo  long,  there  was  an 
implied  covenant  that  he  would  keep  her  no  longer, 
upon  which  the  breach  was  well  ailigned  (a). 


The  defendant  had  paid  money  into  court  on  the  fnamauwrf 
breach  for  non-payment  of.  freight.  money  be  paid 

incoGcurt  on  anj 

A  queftion  arofe  at  the  trial,  whether  this  dlf-  hlTachei,  it  it 
penfed  with  the  neceffity  of  proving  the  execution  of  j^^'ii^lkl^L 
the  chanerparty. 

The  Attorney  General  infifted  that  the  plaintiflTwus 
(till  bound  to  produce  the  attefting  witnefs,  that  he 
might  be  crofs-examined  as  to  the  circumftances  under 
which  the  deed  was  executed. — But^ 

Lord  EL2.ENBOROUGH  held,  that  the  rule  to  pay 
money  into  court  was  a  fufficient  admiffion  of  the  exe* 
cudon  of  the  deed  to  difpenfe  with  the  produ&ion  of 
the  attefting  witnefs. 

Park^  Tappings  and  Marryat^  for  the  plaintiff. 

The  Attorney  GmeraJy  Garrow^  and  Barrcw,  for  the 
defendant. 

[Actorniefy  HMfti  wad  Sar/ow,'] 


{a)  f^A  Com.  Dif.  Covenant.    (A.s.) 

COURT 
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COURT  OF  COMMON  PLEAS. 


SITTINGS  AFTER  TERM  AT  WESTMINSTEll. 


Clifford,  Esq.  v.  Brandoi4. 


Althou(&  the 
audience  in  ( 
iblic  theatre 


c 


'T^HIS  was  ah  a£kIon  of  affault  and  £ilfe  impnfon* 
ment. — ^The  firft  count  of  the  declaration  ftated^ 


e!|]^V  the' fMi-  ^h^^  tb^  defendant)  with  force  and  arms,  &c.  madeaii 
fbf'i^omwt  by  affault  upon  the  plaintiff  in  a  certain  public  theatre, 
the  performtncc,  called  TAc  Ncw  Theatre  RoyaL  Covent  Garden^  fituate 

and  10  thti  man-    .       _  ,_       re^-r^ts^^       i        •       i 

der  to  applaud     ui  the  panUi  of  St.  Paul  Covent  Garden  in  the  county 
of  Middlefex,  and  feized  and  laid  hold  of  the  plaintiff 
and  ftruck  him.  a  great  many  violent  blows,  and 
.  forced  and  compelled  him  to  go  from  and  out  of  the 
faid  theatre  into  and  along  a  certain  Areet  there  to  a 
fons  having  come  Certain  poIicc  officc  fituate  and  being  in  the  parifh 
to  t  ejheatre       aforcfaid,  iu  the  county  aforefaid,  and  imprifoned  him, 
and  kept  and  detained  him  in  prifon  there,   without 
any  res^onable  or  probable  caufe  whatfoever,  for  a 
Jong  fpace  of  time,  contrarv  to  the  laws  of  this  realm, 
&c*    The  fecond  count  was  for  falfe  imprifonment 
generally  ;  and  the  lad  for  a  common  affault. 


or  to  hifi  any 
piece  which  is 
reprefeifted,  or 
any  performer 
who  exhibits 
himfcif  on  the 
ft  age  I  yet  iFa 


with  a  predeter- 
mined pui-pofe 
ofinKrrupting 
the  performancei 
for  this  purpofe 
make  a  great 
nrnfeanddiftutb- 
ancci  fo  as  to 
lender  the  ad  on 
entirely  in« 
audiblt)  tho* 
without  offering 

pcrTonal  vMcocc  to  any  iadividual  or  doing  any  injury  to  the  houfci  they  ar«|  in  point  of  law,  guilty 
•f  m  ri9i. 

Pleas, 
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Pleas,  I.  Not  guilty.  2dly,  that  before  and  at  the 
faid  time  when,  Sec.  the  faid  theatre  in  the  faid  decla- 
ration mentioned  was  and  is  a  certain  public  theatre, 
the  proprietors  whereof  then  and  there  had  lawful 
licence,  power,  and  authority  from  time  to  time  to 
exhibit  and  prefcnt  tragedies,  comedies^  operas,  plays, 
and  farces  within  the  faid  theatre,  and  to  take  and 
receive  certain  reafonible  fums  of  money  as  and  for 
the  prices  cf  admiffion  into  the  faid  theatre  from  and 
of  perfons  wiftiing  to  fee  and  hear  the  performance 
and  exhibition  of  fuch  tragedies,  comedies,  operas, 
farces,  and  plays  within  the  faid  theatre  (a)  j  and  that 

a  little 


Brandqk. 


(a)  The  Covent  Garden  Com* 
pany  ad^  under  a  patent,  bear-> 
ing  date  the  15  th  of  January, 
14th  of  Charles  It.  granted  to 
Sir  Wm.  Davenant,  whereby 
he,  his  heiifs,  execUtiirs,  admi- 
niftrators^  and  afligna  are  au- 
thorized to  ere£k  a  new  theatre 
in  any  place  within  the  Cities 
of  London  and  Weftminfter,  or 
the  fuburbs  thereof;  and  to 
gather  together,  entertain,  go- 
vern, privilege,  and  keep  a  com- 
pany of  players  to  exercife  and 
a£t  tragedies,  comedies,  plays, 
operas,  and  other  performances 
of  the  ftage  therein;  who  were  to 
bethefervants  of  hisMajefty's 
dearly  beloved  brother  James 
Duke  of  York  ;  and  "  to  take 
and  receive  of  fuch  as  (hall  re- 


fort  to  fee  or  hear  any  fuch 
plays,  fcenes,  and  entertainments 
whatfoever,  fuch  fum  or  fums  of 
money  as  either  have  accuftom- 
ably  .been  given  and  taken  in 
the  like  kind,  or  (hall  bethought 
reafonable  by  him  or  them  in 
regard  of  the  great  expence  of 
fcenes,  mufic,  and  fuch  new  de- 
corations as  have  not  been  for- 
merly ufed." — The  patent  then 
prohibits  the  exhibiting  of 
plays  by  all  others  befides  this 
company  and  a  company  to  be 
eftabli(hed  by  T.  Killiorew 
Efq.  and  called  the  King  and 
Queen*!  Company  ;^direfis  that 
no  a6kor  ejefted  by  one  of  thefe 
companies  (halt  be  received  into 
the  other,  without  the  coniebt 
of  the  company  whereof  he  was 
a  miembctr 


V. 
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a  little  before  the  bid  time  when»  &c.  to  wit,  on  the 
day  in  the  declaration  mentioned,  the  plaintiflF,  together 
in^ith  divers  other  perfons  to  the  number  of  three  and 
Brandon,  more,  unlawfully;,  riotoufly  and  routoufly  made  and 
raifed^  or  caufed  to  be  made  and  raifed,  a  great  noife, 
riot,  diflurbance  and  tumult  in  the  faid  theatre  for 
the  purpofe  of  forcing  and  compelling,  and  in  order 
unlawfully  and  by  force  and  violence  to  compel  the 
faid  proprietors  of  the  faid  theatre  to  lower  and  reduce 
the  prices  of  admif&on  into  certain  parts  of  the  faid 
theatre,  and  for  that  purpofe  at  the  time  when,  &c. 
and  during  the  performance  of  a  certain  farce  or  play 
in  the  faid  theatre,  the  plaintiff  and  the  faid  other 
perfons,  to  the  number  of  three  and  more,  were  mak- 
ing a  great  noife,  riot,  diilurbance,  and  tumult  in  the 
laid  theatre,  to  the  great  annoyance  and  dtflurbance 
of  divers  peaceable  and  orderly  fubjeds  of  our  Lord 
the  King  then  being  in  the  faid  theatre  for  the  pur- 
pofe of  hearing  and  feeing  the  performance  of  the  faid 
iarce  or  play,  to  the  ^eat  damage  and  injury  of  the 
faid  proprietors  of  the  faid  theatre,  and  in  breach  of 
the  peace  of  our  faid  Lord  the  Kmg  ;  wherefore  the 
defendant  at  the  time  when,  &c.  as  the  fenrant  of  the 
laid  proprietors  of  the  faid  theatre,  and  by  their  com- 


a  member,  fignified  under  hand  giving  full  effed  to  the  patent, 

andjeal ; — grants  permiffion  for  **  atiy  lavf,Jiatytef  a8,  ardmauip 

women's  parts  to  be  reprefented  frcclamaHwif  frwnpom^  or  refirU*^ 

by  men  tr-requires  the  old  plays  tion^or  any  jther  matUrt  caufi^ 

to  be  purged  of  all  fcandalous  w  iblng  mfhatfoner,  to  the  cott* 

aBdoSetifivepaflages;^-andcon.  trary  In  anywlji  motmt^tmd* 


dudea  with  a  nos  o^oii/r  claule. 


mandy 
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tnand,  gave  charge  of  the  plaintiff  in  the  faid  theatre 
to  one  S.  ST.  who  then  and  there  was  a  conftable  and 
peace  or  police  officer,  duly  and  lawfully  authorized 
to  take  fuch  charge,  to  be  by  him  taken  and  carried 
before  fome  magiftrate  and  juftice  of,  the  peace  in  and 
for  the  faid  county  of  Middlefex,  to  be  examined 
touching  and  concerning  the  faid  riot  and  breach  of 
the  peace,  and  to  be  dealt  with  according  to  law ;  and 
on  that  occafion,  and  for  that  purpofe,  the  faid  S.T. 
took  charge  of,  and  took  the  plaintiff  into  cuftody, 
and  brought  him  from  and  out  of  the  faid  theatre 
into  and  along  the  faid  public  ftreet  there  to  the  faid 
police  office,  the.  fame  being  the  nearefl  and  mod 
convenient  way,  before  James  Read^  Efq.then  and  there 
being  one  of  the  juftices,  &c.  to  be  examined  touch- 
ing and  concerning  the  faid  oiSence,  riot  and  breach 
of  the  peace,  and  to  be  further  dealt  with  according  to 
law,  and  on  that  occafton  the  plaintiff  was  neceffsuily 
and  unavoidably  kept  and  detained  in  cuftody  and 
imprifoned  for  the  fpace  of  time  in  the  declaration 
mentioned,  and  until  he  was  afterwards  duly  difcharged 
therefrom,  as  was  lawful,  &c. — 3dly,  After  flating 
the  riot  as  before,  that  at  the  faid  time  when,  fire* 
the  plaintiff  was  in  the  faid  theatre  unlawfully, 
wickedly,  and  malicioufly  inciting  and  encouraging^ 
and  endeavouring  and  labouring  to  perfuade,  infUgate 
and  prevail  on,  and  did  then  and  there  unlawfully, 
wickedly,  and  malicioufly  incite,  encourage,  endea^* 
vour  and  labour  to  perfuade,  infligate  and  prevail  on 
the  faid  perfons  to  the  number  of  three  and  more, 
and  divers  other  diforderly  and  riotous  perfons  then 
in  the  faid  theatre  to  perfevere  and  continue  in  fuch 
Vol.  n.  B  b  riotous^ 
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1809.        riotous,  routous,  land  unlawful  tumult,  riot,  and  dif- 
Clifford     ^**''1*2^^^»  *^d  ^^^  f^ud  perfons  and  others  did  then 
V.  and  there>  in  purfuance  of  fuch  wicked  inftigations 

Brandok.  jm^i  endeavours,  continue  to  make,  and  at  ihe  faid  time 
when,  &c/  were  making  a  great  noife,  riot,  difturb-* 
ance,  and  tumult  in  the  faid  theatre  for  the  unlawful 
purpofes  aforefaid  ;  whereupon  the  defendant  as  the 
fervan^t,  &c.— 4rhly,  That  the  plaintiflF  and  others  to 
the  number  of  three  and  more,  were  making  a  noife 
and  riot  for  the  purpofe  of  preventing  the  perform- 
ance of  a  certain  farce  which  the  proprietors  had  law« 
ful  power,  licence,  and  authority  to  caufe  to  be  per- 
formed and  reprefented  in  the  laid  theatre  :  5thly, 
That  he  was  inidigating  others  to  make  a  riot  for  the 
lame  purpofe. — There  were  three  other  pleas  more 
general  than  the  foregoing. 

Replication,  de  injuria  fua  propria^  abfque  tali 
taufa. 

It  appeared  in  evidence  that  the  plaintiflf  ^\x.  Clifford^ 
a  gentleman  of  great  eminence  at  the  bar,  on  the  gift 
of  0£lober  lad,  between  nine  and  ten  in  the  evening, 
went  into  the  pit  of  Covent  Garden  theatre,  whkh 
had  been  lately  rebuilt.  On  this,  as  on  every  night 
from  the  firft  opening  of  the  houfe,  great  noife  aa^ 
confufion  prevailed,  on  account  of  the  prices  of  ad- 
miilion  to  the  pit  and  boxes  being  raifed,  and  the 
public  being  excluded  from  ajiumber  of  boxes  which 
were  let  to  particular  individuals  for  the  feafon.  The 
performance  on  th^  ftage  was  inaudible ;  the  fpedlators 
fometimes  ftpod  on  the  benches,  and  at  other  times 
fat  down  with  thtir  backs  to  the  performers}  while 

the 
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the  play  was  reprefenting,  ^^  God  fave  the  king  !*'        1809. 
and  *'  Rule  Britannia  !*'  were  fung  by  perfons  in  dif-    Clifford' 
fent  parts  of  the  theatre ;  \toms  were  blown,  bells  v. 

were  rung,  and  rattles  were  fprung  ;  placards  were  ^^^ndok. 
exhibited,  exhortmg  the  audience  to  reflft  the  oppref* 
fion  of  the  managers ;  and  a  number  of  men  wore  in 
their  hats  the  letters  O.  P.  or  N.  P.  B.  meaning  Old 
Prices  and  No  Private  Boxes.  But  although  there  were 
fome  fham-fights  in  the  pit,  no  violence  was  offered 
to  any  perfon  either  on  the  ftage  or  in  any  other  part 
of  the  houfe,  and  no  injury  was  done  to  the  theatre 
itfelf,  or  any  of  its  decorations.  When  Mr.  Clifford 
entered,  there  was  a  cry  of  "  There  comes  the  honeft 
counfellor !"  and  a  paflage  being  opened  for  him,  he 
went  and  featcd  himfelf  in  the  centre  of  the  pit. 
Soon  afterwards,  a  gentleman  afked  him,  if  there  was 
any  harm  in  wearing  the  letters  O.  P.  He  anfwered 
"  No."  The  gentleman  then  afted  him,  if  he  had  any 
objection  to  wear  them  himfelf.  He  faid  be  had  not. 
The  letters  O.  P.  were  then  placed  in  his  hat,  and  he 
put  it  on  thus  ornamented.  He  continued,  however, 
to  fit  without  taking  any  part  in  the  difturbance,  and 
he  perfuaded  a  perfon  who  was  near  him  to  defiil  from 
blowing  a  trumpet.  Having  conduced  himfelf  in 
this  quiet  manner  while  he  remained  in  the  theatre, 
he  was  retiring  from  it.  Whether  the  performance 
was  entirely  over  at  the  time,  did  not  certainly  appear. 
When  he  had  got  about  two  yards  from  the  pit  door, 
where  the  money  is  received,  the  defendant,  who  is 
Box-keeper  to  the  theatre,  ordered  him  to  be  taken 
into  cuftody.  A  conftable  accordingly  laid  hold  of 
him,  aild  carried  him  to  the  police  office  \n  Bow« 
ftrcet,  before  Mr.  Read  the  magiftrate  prefidlng  there ; 
Bb  2  but 
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i®<>9^        but  nothing  being  proved  againft  him,  except  that  he 

Clippord     ^°^^  ^*  ^*  ^  ^"  ^^^  ^^^^  -b^g  detained  about  half 
V.  an  hour,  he  was  fet  at  liberty.     The  queftion  was, 

Brandon,     whether  thefe  fafts  proved  the  juftification  J 

Be/lj  Serjeant,  for  the  plaintiff,  contended  that  there 
had  been  no  riot  in  the  theatre  ;  that  the  plaintiff  had 
not'inftigated  it,  if  there  was;  and  that,  at  all  events, 
he  had  been  illegally  arrefted  and  imprifoned  after  the 
riot  had  ceafed.  A  riot  muft  be  to  the  terror  of  his 
Majefty*s  fubjeSs.  In  this  inllance,  no  terror  or  ap- 
prehenfion  was  felt  by  any  one.  The  audience  were 
more  amufed  \vith  what  was  going  forward  t;han  they 
would  have  been  by  the  performance  of  the  ftage. 
Within  the  walls  oi  a  public  theatre,  the  public  have 
a  right  to  exprefs  their  approbation  or  difapprobation 
'  without  limit  or  controul.  This  is  a  right  which  has 
been  immemorially  exercifed,  which  is  effential  to  the 
profperity  of  the  drama,  and  which  never  was  before 
queftioned  in  a  court  of  juftice.  It  ftands  on  the  fame 
principle  with  liberty  of  criticifm,  which  the  judges 
have  often  declared  to  be  fanftioned  and  protefted  by 
law.  A  piece  may  be  hooted  from  the  ftage — as  it 
may  be  cenfured  and  ridiculed  in  writing  when  it  is 
publifhed.  An  ador  may  be  praifed  or  condemned 
in  a  newfpaper  or  pamphlet  for  his  theatrical  perform- 
ancts.  So  he  may  be  hiffed  or  applauded  at  the  mo- 
ment, by  thofe  who  witnefs  his  efforts.  Is  the  conduct 
of  the  managers  then  to  be  privileged  from  all  ani- 
madverfion  ?  Upon  this  in  a  great  meafure  depend  pub- 
lic amufement,  public  tafte,  and  public  morals.  And 
how  are  the  managers  to  be  controuled,  except  by  an 

unequivocal 


Brandon. 
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unequivocal  manifeftatioa  of  puUIc  opinion  I  From        >^^- 
the  fyftem  of  monopoly  on  wluch  our  theatres  are     cliffoxu> 
goYemed,  people  cannot  leave  a  theatre  where  they  v. 

are  ill  ufed,  and  frequent  another,  which  is  conduced 
with  more  liberality.    Their  only  remedy  is  to  exprefs 
their  difapprobation  in  the  hearing'  of  the  manager, 
and  to  bring  him  to  terms  of  fubnyilion.  This  accord- 
ingly  is  the  courfe  which  has  been  always  purfued. 
Mr.  Garrick  and  the  firft  men  who  have  undertaken  the 
management  of  our  theatrical  concerns  have  hitherto 
chearfuUy  yielded  to  the  jurifdi£Uon  of  the  pit,  without 
a  thought  of  appealing  to  Weilminfter  HalL     Such 
is  the  generofity  as  well  as  the  difcriniinatioa  of  the 
Britifli  pablic,  that  there  tan  be  no  danger  of  this  power 
being  converted  to  purpofes  of  vexation  or  injuflice. 
In  the  prefent  inflance,  the  managers  of  Covent  Gar^ 
den,  Theatre  have  done  every  thing  to  aggrieve  and  in- 
fult  the  public,  and  the  oppofition  to  their  tyranny 
has  been  marked  by  great  moderation  and  forbearance. 
They  have  raifed  the  prices  of  admiffion  mod  need- 
lefsly ;  and  according  to  the  argument  on  the  other 
fide,  had  they  infifted  upon  feven  guineas  foradmiilion 
to  the  boxes,  inftead  of  feven  fhi)  lings,  no  one  had  any 
right  to  complain.     Formerly,  any  of  the  gentlemen 
of  the  jury  might  have  occupied  the  box  in  the  theatre 
which  the. night  before  was  honoured  by  the  prefence 
of  the  Sovereign  himfelf  and  his  auguft  family ;  but 
the  managers  have  now  attenipted  to  exclude  the  pub* 
lie  from  a  confiderable  part,  of  the  houfe,  and  to  in^ 
troduce  invidious  diftin&ions  where  there  ought  to  be 
perfeA  equality.     Yet  there  has  been  no  fuch  violence 
exerdfed  as  has  been  formerly  witneiTed  on  much  lefs 
provocation— no  pulling  up  of  benches  or  breaking 

Bb3  of 


V, 


366  CASES  AT  NISI  PRIUS. 

of  chandeliers — no  bloodfhed,  or  even  breach  of  the 
peace.  There  is  no  pretence  for  denominating  what 
the  witneffes  have  dcfcribed  a  riot.  The  people 
Brandon,  were  only  expreffing,  according  to  antient  ufage,  their 
fenfe  of  what  they  difapproved.  The  noife  was  great, 
but  not  greater  than  is  frequently  heard  at  the  con- 
demnation of  a  new  play.  Bells  and  rattles  may  be 
new  to  the  pit,  but  cat-calls,  which  are  equally  ftun- 
ning,  are  as  old  a^  the  Englifh  drama.  Nor  can  the 
legality  of  the  fcene  depend  upon  the  exaft  degree  of 
noife  which  is  made  bv  the  audience,  but  whether 
outrage  is  committed,  whether  terror  is  excited,  and 
'  whether  the  objeft  is  laudable.  If  the  managers  re- 
main obftinate  and  fet  at  defiance  milder  expoftu- 
lations,  they  muft  be  brought  back  to  their  duty 
by  louder  remonftrances ;  and  there  feem  no  juft  limits 
to  neceffary  refiftance  but  a  breach  of  the  peace  and 
a  violation  of  property.  The  patentees  do  not  hold 
the  grant  of  the  crown  merely  for  their  own  emolu- 
ment, bat  as  the  truftees  of  the  public  ;  and  they  are 
anfwerable  to  the  public  for  the  manner  in  which  they 
pxecute  the  truft.— How  could  it  be  faid  th^tt  the  de- 
fendant had  inftigated  this  fuppofed  riot  ?  Whatever  it 
was,  it  raged  as  furloufly  before  he  entered  the  houfe 
as  afterwards.  He  took  no  part  in  the  diflurbance,  and 
inftead  of  encouraging  the  fuppofed  rioters,  he  pre- 
vailed upon  a  gentleman  near  him  to  defift  from  blow- 
ing a  trumpet.  By  wearing  O.P.  in  his  hat,  he 
fimply  exprefled  his  opinion,  that  the  old  prices  were 
fufficient  and  ought  to  be  reftored.  If  this  were  ille- 
gal, it  would  foon  be  a  mifdemeanor  to  wear  a  blue 
cockade  at  an  eledlion,  or  a  white  favour  at  a  wed- 
ding. The  conduft  of  Mr.  Clifford  while  he  remained 

ia 
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in  the  pit  ivas  inoft  exemplary. — But  whatever  differ-    ^  'fc^ 
ence  of  opinion  there  might  be  upon  that  fubjcd,—    r^^t^TT 
fuppofe  that  he  was  there  guilty  of  a  riot  and  l)rea€h  of         v. 
the  peace,  the  arreft  was  equally  illegal.    At  any  rjte,     Branbox. 
the  riot  had  ceafed,  and  he  had  withdrawn  from  the 
fcene  of  a£tion.    He  might  as  well  have  been  dragged 
from  his  bed  by  the  defendant  and  the  other  fervants 
of  the  houfe,  and  carried  before  a  magiftrate,  a  month 
after  the  fuppofed  offence  had  been  committed.     But 
it  is  an  e/tablifhed  maxim  of  law,  that  though  a  con* 
ftable  or  a  private  perfon  may  interpofe  to  prevent  a 
breach  of  the  peace,  or  carry  before  a  Juftice  a  perfon  - 
apprehended  by  them  in  the  aft  of  breaking  the  peace ; 
yet  when  the  affray  is  over,  their  power  is  gone,  and 
they  cannot  arrefl  the  offender  without  a  warrant 
granted  by  a  magiftrate  after  an  information  laid  be- 
fore him  upon  oath.     Therefore  all  the  iflues  on  the 
record  muft  be  found  for  the  plaintiff.     The  defend- 
ant "ivas  guilty  of  the  affault  and  falfe  imprifonment 
laid  to  his  charge,  and  guiljy  without  anyfucb  caufe         ^ 
as  her  has  alleged  in  his  pleas  of  juftification. 

Shepherd^  Serjeant,  fpoke  at  great  length  for  the 
defendant ;  but  as  moft  of  his  legal  arguments  were 
adopted  by  the  Chief  Justice,  it  fcems  unneceffary 
to  detail  them. 

Sir  James  Mansfield,  C.  L — The  firft  great  queT- 
tion  for  the  confideration  of  the  jury  will  be,  whether 
the  plaintiff  was  inftigating  a  riot  in  Covent  Garden 
Theatre  on  the  evening  in  queftion  ?  and  then  they 
muft  determine,  whether  he  was  arrefted  while  the 
riot  continued.  As  to  the  exiftence  of  a  riot  in  the 
B  b  4  hcufe, 
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houfe,  no  doubt  can  be  entertained.  It  app^rs  that 
for  a  great  many  nights  there  were  riots  there  of  fucl| 
a  nature  as  go  to  put  an  end  altogether  to  dramatic 
reprefentation.  I  cannot  tell  upon  what  grounds 
many  people  conceive  they  have  a  right,  at  a  theatre, 
to  make  fuch  a  prodigious  noife  as  to  prevent  others 
from  hearing  what  is  gomg  forward^ on  the  ftage. 
Theatres  are  not  abfolute  neceffaries  of  life,  and  any 
perfon  may  ftay  away  who  docs  not  approve  of  the 
manner  in  which  they  are  managed.  If  the  prices  of 
admiffion  are  unreafonable,  the  evil  will  cure  itfelf. 
People  will  not  go,  and  the  proprietors  will  be  ruined, 
unlefs  they  lower  their  demands.  But  the  proprietors! 
of  a  theatre  have  a  right  to  manage  their  property  in 
their  own  way,  and  to  fix  wh^t  prices  of  admilCon 
they  think  mofl  for  their  own  advantage.  It  is  faid, 
if  the  prices  afked  are  confidered  too  high,  people 
have  a  right  to  exprefs  their  difapprobation  in  the 
tumultuous  manner  they  have  adopted.  From  this  doc- 
trine I  nmil  altogeiher  diflent.  If  the  proprietors  have 
afted  contrary  to  the  conditions  of  the  patent,  the  patent 
Jtfelf  may  be  fet  afide  by  a  writ  of  fcire  facias  in  the 
Court  of  Chancery.  The  private  boxes  furnifh  as 
little  ground  for  violence.  The  houfe  is  the  property 
of  a  certain  number  of  individuals,  to  be  ufed  by  then^ 
according  to  their  own  difcretion.  I  conceive  it  quite 
impofTible  that  any  thing  which  has  been  done  by  the 
panaf  ers  in  raifing  the  prices,  or  making  fome  of  thQ 
boxes  private,  can  be  ainy  fort  of  juftification  in  point 
pf  law  for  fuch  fcenes  as  took  place  on  the  iiight  iq 
queftion — fcenes  which  are  a  difgrace  to  the  coun- 
try, and  which  tend  to  bring  us  back  to  a  ftate  of  bar^i 
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barifm.     If  queftions  of  this  fort  are  to  be  decided  by        1809; 
multitudes  of  people  afifemblin^  tumulruoufly,  and  be-     p**^'^'*"^ 
having  in  fuch  a  manner  as  to  frighten  decent  mem-  ^, 

bers  of  fociety  from  going  to  the  theatre,  there  will  Braxdon, 
be  an  end  of  the  law.  It  is  time  for  the  public  to 
underftand;  that  the  proceedings  which  have  lately 
taken  place  at  this  theatre  are  in  a  high  degree  illegal, 
aind  that  all  rhofe  who  participate  in  them  are  liable  to 
be  puniflied  leverely,  in  proportion  to  their  offences. 
Thefe  premeditated  and  fy  hematic  tumults  have  been 
compared  to  thai  n/.ife  which  has  been  at  all  rimes 
witneffed  at  tht^tres  in  the  immeiHate  cxprciSon  of 
the  feelings  of  the  audience  upou  a  new  piece,  or  the 
merits  or  defeds  of  a  particular  performer.  The  cafes, 
however,  are  widely  dilFrrcnt.  The  audience  have 
certainly  a  r^;ht  to  exprefs  bj  applaufe  or  hiffes  the 
fenfations  which  naturally  prefent  theinfelves  at  the 
moment ;  and  nobody  has  ever  hindered,  or  would 
ever  queftion,  the  eyercife  of  that  right.  But  if  any 
body  of  men  were  to  go  to  the  theatre  with  thefetded 
intention  of  hilling  an  ador,  or  even  of  damning  a 
piece,  there  can  be  no  doubt  that  fuch  a  deliberate 
and  pre-concerted  fcheme  would  amount  to  a  con* 
fpiracy,  and  that  the  perfons  concerned  in  it  might  be 
brought  to  punifliment.  If  people  endeavour  to  effed 
an  objeft  by  tumult  and  diforder,  they  are  guilty  of 
a  riot.  It  is  not  neceifary,  to  conftitute  this  crime, 
that  perfonal  violence  fhould  have  been  committed,  or 
that  a  houfe  (hould  have  been  pulled  in  pieces.  I  am 
clearly  of  opinion  that  the  fcenes  which  have  been  de-* 
(pf|t)td  amount  to  a  riot.    How  can  it  be  fiud  there 
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1809.        was  no  terror  ?  Would  any  of  the  jury  allow  their 
Cliftobd'    ^^^  ^^  daughters  to  go  to  the  theatre  during  thcfe 
V.  difturbances  ?  Mud  not  thofe  who  entertain  a  different 

Brandok.  opinion  upon  the  matters  in  difpute,  and  arc  friendly 
to  the  managers,  ezped  to  meet  violent  ill  treatment  ? 
— Xhe  jury  will  confider,  then,  whether  Mr.  Clifford 
was  an  inftigator  of  the  riot,  which  one  of  his  wit- 
nefles  has  reprefented  as  refemkling  a  quarrel  among  a 
thoufand  drunken  failors.  The  law  is,  that  if  any  perfoa 
encourages  or  promotes,  or  takes  part  in  riots,  whether 
by  words,  figns,  or  geftures,  or  by  wearing  the  badge 
or  enfign  of  the  rioters,  he  is  himfelf  to  be  confidered  a 
rioter,  and  he  is  liable  to  be  arretted  for  a  breach  of  the 
peace.  In  this  cafe,  all  are  principals.  It  is  not  eafy 
to  conceive  that  the  plaintiff  had  no  intention  to  en- 
courage the  rioters.  Plow  happened  it  that  at  his  en- 
trance he  was  faluted  with  the  exclamation,  ^'  Here 
comes  the  honeft  counfellor !''  How  had  he  deferved 
this  peculiar  panegyric  ?  How  came  it  that  a 
word' from  him  was  fuffident  to  prevent  a  man  from 
blowing  a  trumpet  ?  For  what  purpofe  did  he  go  to 
the  theatre?  Was  it  to  fee  the  play  ?  Why  did  he 
wear  O.  P.  in  his  hat  ?  Did  he  not  know  the  meaning 
of  thefe  letters  j  and  if  he  did,  with  what  view  did  he 
exhibit  them  but  to  encourage  the  mob  by  his  example, 
and  to  imprefs  upon  them  the  idea  they  were  a£ting 
agreeably  to  law  ?  Upon  all  thefe^circumflances  the 
jury  will  exercife  their  judgments,  and  confider  whe- 
ther the  plaintiff  inftigated  the  riot.  If  he  in  any  way 
encouraged  the  riotiers,  he  is  guilty.— We  now  copie 
to  the  moment  of  his  apprehenfion.    And  the  rule  of 

law 
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law  certainly  is,  that  a  private  perfon  cannot  arreft        '8«9. 
another  for  a  nvcre  breach  of  the  peace  at  a  time  fub-    ^'"'^^*'*^^ 
fequent  to  the  commiiSon  of  the  offence,  without  a  v. 

warrant  from  a  magiftrate.     But  there  is  fome  diffi-     Brahdoit. 
culty  in  determining  when  this  power  to  arreft  adually 
ceafes.    Here  if  the  riot  had  been  over  a  confiderable 
time,  and  the  plaintiff  had  takeA  the  O.  P.  out  of  his 
hat  hours  before,  and  there  appeared  no  immedi- 
ate danger  of  the  riot  being  renewed,  Mr.  Brandon , 
had  clearly  no  right  to  arreft' him,  without  a  warrant, 
for  his^paft  offence    If,  however,  at  the  time  of  the 
arreft,  the  riot  which  the  plaintiff  inftigated  ftill  con- 
tinued, I  think  he  may  fsurly  be  faid,  under  thefe  cir<>  , 
cumftances,  to  have  been  arrefted  at  the  time  of  com- 
mitting the  offence.    There  is  a  contrariety  of  evi* 
dence  as  to  this  point,  upon  which  the  jury  muft 

determine. ^His  Lordfhip  concluded  by  requefting 

the  jury  to  ftate  their  opinion  feparately  as  to  the  que& 
tions,  whetder  the  plaintiff  had  inftigated  the  riot^  and 
whether  the  riot  was  over  before  the  arreft. 

The  Jury,  after  retiring  fome  time,  found  a  verdift 
for  the  plaintiff,  with  5I.  damages ;  and  being  preffed 
for  their  reafons,  the  Foreman  laid,  they  thought. un- 
animoufly  that  the  arreft  was  illegal ;  but  fome  of 
them  proceeded  on  the  ground  that  the  riot  was  over, 
and  others  that  the  wearing  the  letters  O.  P.  in  a 
theatre  was  not  any  inftigation  to  riot.  , 

Be/l^  RunntngtMy  Serjeants,  C.  Warren  and  C.  Run- 
ninpany  for  the  plaintiff. 

Shepherd^ 
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i«d5i  Shepherd,  Lmx,  Seijcaiits>  and  Gurney^  for  the  de- 

fendant.* 


CirlTFORDi 

V.' 


[Atloroicr>  Clarkjwt  and  Uumfknyg.l 


In  the  preceding  term  the 
Court  of  K.  B.  granted  leave 
to  file  a  criminal  information 
againft  Mr.  Clifford  and  feveral 
other  gentlemen  who  were  re- 
prefeiited  as  promoting  the  dif- 
turbdnces  in  Covent  Garden 
Theatre^  for  a  con/piracy ;  but 
before  Hilary  Term,  the  ma^ 
jiagers  agreed^  on  the  new  price 


JUacUsrif  the  f^mouv  come- 
di&d,  indited  fevicral  perfons  for 
4  €9nfikraey  to  ruin  him  in  hit 
profeffioii.  They  were  tried 
before  Lord  MAN&Fiigi«D  ;  and 
it  being  proved,  that  they  had 
entered  into  a  plan  to  hifs  him 
M  often  as  he  appeared  on  the 


of  admifSon  to  the  boxes  being 
allowed^  to  reduce  the  price  of 
adnui&on  to  the  pit  to  its  for- 
mer flandard,  to  throw  open  to 
the  public  aU  the  private  boxes 
beyond  the  nutnber  which  had 
exifted  in  the  old  theatre,  and 
to  drop  all  the  profecutions 
which  they  had  commenced. 


ftage,  they  were  found  guilty 
under  his  Lordfliip's  diredion ; 
but  the  profecutor  declined 
calling  upon  them  to  receive 
the  judgment  of  the  Court. — ^I 
have  not  been  able  to  find  any 
authentic  account  of  the  trial. 


ADJOURNED 
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Jameson  and  other$  v,  Swintok. 

A  CTION  by  the  fecond  indorfees  of  a  bill  of  ex- 
change drawn  by  the  defendant  payable  to  his 
own  order,  and  indorfed  by  him  to  G.  Elfom. 

The  bill  became  due  on  Saturday  the  8th  of  July, 
when  it  was  in  the  hands  of  the  plaintiff's  bankers. 
On  Monday  the  loth,  they  returned  it  difhonoured  to 
the  plaintiffs,  who  in  the  evening  of  that  day  gave 
notice  of  the  dilhonour  to  Elf9m^  their  indorfer.  Elf$m 
between  eight  and  nine  o'clock  in  the  evening  of  the 
following  day,  gave  a  like  notice  to  the  defendant. 
^he  plaintiffs  and  Elfom  refided  in  London ;  the  de- 
fendant at  IJlington.  The  queftion  was,  whether  there 
was  fafficient  evidence  of  the  difhonour  of  the  bill  to 
maintain  the  prefent  a&ion  ? 

BeJ,  Serjeant,  for  the  defendant,  infilled  that  the 
plaintiffs  were  bound  to  give  notice  themfelves  to  the 
drawer  and  all  the  indorfers  againft  whom  they  meant 
to  have  any  remedy.  They  could  not  avail  thenv- 
felves  of  a  notice  given  by  a  third  perfon.  Againfl 
Elfom fio  whom  they  had  given  regular  notice,  they  had 
a  clear  right  of  adion ;  but  they  had  no  dire£t  claim 
upon  the  defendant,  to  whom  they  had  neither  given 
notice  nor  attempted  to  give  any.    There  could  be 

nothing 


Wednefdafy 
Dec.  13. 

If  the  drawer 
or  indorfer  of  i 
bill  of  exchange 
receives  due  no- 
tice of  itf  dif* 
honour  from  any 
perfon  who  is  a 
party  to  it,  he  ii 
direaiy  liable 
upon  it  to  a  Tub- 
fequent  indorier 
frum  whom  he 
had  no  notice  of 
the  dilhonour. 


J74 
ito9- 

Jameson 
and  others 

V. 
twiNTON. 
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nothing  in  the  difficulty  of  giving  notice  to  a  great 
number  of  indorfers,  as  the  indorfee  either  knew  them 
and  their  addrefs,  or  he  trufted  entirely  to  the  credit  of 
the  perfon  from  whom  he  received  the  bill,  ^fides^ 
the  defendant  had  not  even  received  due  notice  of  the 
diihonour  of  the  bill  from  Elfom.  As  the  parties  all 
refided  in  London,  or  the  immediate  vicinity,  the  de- 
fendant was  entitled  to  notice  before  8  or  9  o'clock 
in  the  evening  of  the  third  day. after  the  bill  was 
diihonourcd. 


Lawrence  J. — I  do  not  remember  to  have  heard 
the  firft  point  made  before ;  but  I  am  of  opinion  that 
the  drawer  or  indorfer  is  liable  to  all  fubfequent  in- 
dorfees,  if  he  bad  due  notice  of  the  diihonour  of  the 
bill  from  any  perfon  who  is  a  party  to  it.  Such  a 
notice  mud  ferve  all  the  purpofes  for  which  the  giving 
of  notice  is  required.  The  drawer  or  indorfer  is  au- 
ihoritadvely  informed  that  the  bill  is  diflionoured,  he 
is  enabled  to  take  it  up  if  he  pleafes,  and  he  may  im« 
mediately  proceed  againfl:  the  acceptor  or  prior  in* 
dorfers. — And  it  does  feem  to  me  that  the  defendant 
in  this. cafe  had  due  notice  of  the  diflionour  of  the  bill 
from  Elfom.  This  is  allowing  only  one  day  to  each 
party,  which^  where  the  parties  all  refide  in  the  fame 
town,  feems  now  to  be  the  eftablilhed  rule. 

Verdia  for  the  plaintiff. 

Shepherd^  Serjeant,  and  Selwyn,  for  the  plamtiff. 

,BeJfy  Serjeant,  for  the  defendant. 


Fide  Smith  v.  Mullett,  anti  208. 
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Davis  v.   HaRDACRE.  Saturday;, 

Jan.  27. 

^^HIS  was  an  aftion  by  the  indorfce  of  a  bill  of  ex-  in  an  aftion  ob 
change  drawn  by  the  defendant  payable  to  his  \h^zl\rit^ 
own  order.    The  bill  was  dated  aoth  February  ifioo    ?!?•"  l^i^Jr* 

*.  1ft  «         r  1  ^  -iff    plaintiff  djf. 

for  7001.  at  8  months  after  date.  counted  u  for 

the  defiendMfi^ 
and  requited 

A  pritna  facie  cafe  being  made  for  the  plaintiff, *'*'"  *®  '«*t*  *« 

ufury  was  fet  up  as  a  defence  to  the  adion.     And  it  the^imount "  "^ 

appeared  that  the  defendant  being  much  preffed  for  thc'^i«/ii« 

money,  applied  to  the  plaintiff  to  difcount  the  bill  in  T^^I^TZ 

qucftion.     The  plaintiff  refufed  ro  do  fo,  excq)t  upon  Jhe'^tr'*'*  '^ 

die  following  conditions :  that  the  defendant  fliould  ''*1*^*'  ^^^  ^ 

take  a  banker's  cheque  for  250I.  a  promiffory  note  ^^c  pwpo'fe'or 

at  2  months  for  286I.  12s.  and  a  landfcape  m  imita-  S?"^!^ 


C  tinn    «*>»^«»»«tranfae. 

^  ^*0**   tioowiaufunDW. 
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1810.        tion  oi  PouJJin  to  be  valued  at  150I.    The  defendant 
^"""^^l^^^  agreed,  and  the  bilLwasdifcounted  accordingly. 

V. 

Hardacri*  Marryat  for  the  defendant  then  offered  to  prove 
that  the  plaintiff  had  himfelf  purchafed  the  pi&ure  for 
34I.  and  that  this  was  its  full  value. 

Lord  £ll£NBorough.~I  think  it  lies  upon  the 
plaintiff  to  prove  that  it  is  worth  150I. 

Garrow  for  the  plaintiff  faid  he  was  not  prepared 
with  evidence  of  the  value  of  the  piftute ;  but  con- 
tended that  if  the  defendant  was  to  make  this  an  ufu5- 
rious  tranfadion,  the  onus  was  thrown  upon  him  of 
proving  that  a  grofsly  extravagant  and  colourable  price 
had  been  fet  upon  the  article — ^as  had  been  done  with 
refpevt  to  the  oftrich  feaihers,  which  were  proved  to  be 
fold  and  repurchafed  by  the  fame  money-lender  feve- 
ral  times  in  the  fame  day. 

Lord  Ei.LENBORouGH  —Where  a  party  is  compel^ 
led  to  take  goods  in  difcounting  a  bill  of  exchange,  I 
think  a  prefumption  arifes  that  the  tranfa&ion  is  ufu« 
rious.  To  rebut  this  prefumption,  evidence  fliould 
be  given  of  the  value  of  the  goods  by  the  perfon  who 
.  fues  on  the  bill.  '  In  the  prefent  cafe  I  muft  require 
fuch  evidence  to  be  adduced  2  and  I  wilh  it  may  be 
underftood  that  in  fimilar  cafes,  this  is  the  rule  by 
which  I  (hall  be  governed  for  the  future.  When 
a  man  goes  to  get  a  bill  difcounted,  his  objed  is  to  pro- 
cure cafli,  not  to  encumber  himfelf  with  goods.  There- 
fore,  if  goods  are  forced  upon  him,  I  muft  have  proof 
that  they  were  eftimated  at  a  fum  for  which  he  could 
9  render 
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I'ender  them  available  upon  a  re-fale,  not  at  what 
might  poffibly  be  affair  price  to  charge  to  a  pm*charer 
who  ftood  in  need  of  them.  Can  ydu  (hew  that  the 
defendant  could  have  fold  your  imitation  of  Pat^n 
for  150I.? 

Garrow  allowed  that  though  the  rule  juft  laid  down 
by  the  Chief  Justice  might  bear  hard  againft  his 
diient  ill  this  particular  inftance,  its  general  opehitlon 
would  be  mod  lalutary. 

Plaintiff  nonfuited. 

Garrow  and  B^^  for  the  plaintiff. 

Mdrryat  and  Tindal^  for  the  defendants 

[  Attornicii;  Stthi  and  IfW.] 


fh 


x8io. 


Whtre  goods  are  deliYfied 
to  a  perfon  who  wifliea  to  raife 
moneyy  a  court  of  equity  will 
&t  afide  the  fccurit^t  on  pay- 


ment of  the  fum  which  the  gooat 
adually  fetch  when  refold.  S^ 
Barker  ▼•  Vanlomner,  i  ^ro» 
C.  C.  Z49t 


y#L.ji. 
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Pridaf, 
Feb.  2. 

To  trefpaft  for 
unmooriRf  tbc 
pUinttfPi  Uirgc 
the  defendant 
having  pleaded 
aierely  the  gene-' 
rmi  ifue,  cannot 
^ve  in  evidence 
that  he  remuvcd 
it  from  a  ficu- 
ation  of  danger 
by  the  pUintiff*t 
authorit7 ;« or 
that  being  frozen 
to  the  b^rge  of 
a  third  petfon 
uhich  :he  de> 
fendant  was  au- 
thorized  to  re- 
move, tlic  one 
was  inevitably 
unmoored  with 
the  other,  and 
that  they  were, 
both  brought  to- 
gether to  a  place 
U  (afcty. 


MiLMAM    V.   DoLW£LL. 

nrHlS  was  an  aftion  of  trefpafs  for  cutting  die 
plaintiffs  barges  from  their  moorings  in  the  river 
Thames ;  whereby  they  had  been  fet  adrift  and  been 
injured. 

It  appeared  that  at  a  time  when  there  was  a  great 
quantity  of  ice  in  the  Thames,  the  defendant  took  two 
barges  of  the  plaintiff  from  the  middle  of  the  river, 
where  they  were  moored,  to  the  oppofite  fhore,  and 
that  one  of  them  was  immediately  after  dlfcovered  to 
have  a  hole  in  its  bottom,  but  there  was  no  evidence 
to  (hew  how  this  had  been  occafioned* 

Garrow  for  the  defendant  offered  to  prove,  that  at 
the  time  of  the  fuppofed  trefpafs  thefe  barges  were  in 
the  greateft  danger  of  being  carried  away  by  the  ice  ; 
that  if  he  had  not  interfered,  they  moft  probably 
would  have  been  deflroyed ;  that  he  did  what  was 
mofl  prudent  and  moft  for  the  plaintiff's  advantage  to 
be  done  under  the  circumftances ;  and  that  he  had 
been  employed  by  the  plaintiff  generally  to  take 
charge  of  the  barges,  and  muft  be  prefumed  to  have 
had  his  authority  to  remove  them  from  a  place  of 
danger  to  a  place  of  fafcty. 

2  •  -Lord 


D0LW£LL« 


Hilary  teim,  5ogeorge  iil  379 

Lord  Ellenbo ROUGH.  —  Thefe  fz&s  fhould  have    ^g;  ^ 
been  fpedally  pleadecl.     I  cannot  admit  evidence  of     MilnIak 
them  under  the  plea  of  Mt  guilty; — the  iflue  joined  v. 

upon  which  is,  whether  the  defendant  removed  barges 
belonging  to  the  plaintiff  from  their  moorings,  not 
tirhether  he  was  juftified  in  doing  fo. 

'  Garrtnv  argued  that  the  plea  of  not  guilty  merely 
denied  the  committing  of  any  trefpafs,  and  it  was  im« 
poffible  to  fay  that  any  trefpafs  was  committed,  if  the 
barges  were  removed  by  the  plaintiff's  own  orders 
either  exprefis  or  implied.  The  cafe  was  the  fame  as 
if  the  plaintiff  had  flood  by  and  dire&ed  how  the  thing 
was  to  be  done,  and  the  unmooring  of  the  barges  muft 
be  confidered  the  a&  of  the  plaintiff  rather  than  of  the 
defendant. 

Lord  Ellenbo  ROUGH. — The  defendant  allows  that 
he  Intermeddled  with  goods  which  were  the  property 
and  in  the  poffeifion  of  the  plaintiff.  By  fo  doing  he 
is  prefumed  to  be  a  trefpaffer ;  and  if  he  has  any 
matter  of  juflificatioti,  he  mud  put  it  upon  the  records 
The  plea  of  fiot  guilty  only  denies  the  aft  done,  and 
the  plaintiff*s  title  to  the  fubjeft  of  the  trefpafs.  If  the 
defendant  has  any  authority,  general  or  particular, 
cxprefs  or  implied  from  the  plaintiff,  this  muft  be  fpe*  . 
daily  pleaded,  by  way  of  excufe* 

Garr9W  theft  offered  to  prove  that  thefe  barges 
Were  frozen  to  fome  others  belonging  to  J.  S.,  by 
whom  the  defendant  was  employed  to  get  the  latter 
afhore,  and  that  it  was  utterly  impoflible  to  do  this 
without  bringing  the  former  along  with  them. 

Cc  a  Lord 
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i8i^  ^  Lord  Ellenborouoh. — If  the  neceffity  vrz^  inevi- 
table, and  the  barges  of  the  third  perfon  by  whofe 
exprefs  orders  the  defendant  36ttdj  mufl:  otherwife 
have  been  deftroyed,  this  might  have  amounted  to  a 
jufUfication ;  but>  like  the  firft  leC  up>  it  muftv  have 
been  put  upon  the  record. 

The  Jury  found  a  verdid  for  the  plaintiff^  with  ctn 
farthing,  danngiss. 

Garrow  afterwards  moved  for  a  new  trial,  on  the 
ground  that  the  evidence  had  been  improperly  rejeSed; 
and  further  cont»ded^  that  the  a£tion^  fhould  have 
been  cafe  and  not  trefpafs :  but  the  court  were  againft 
faim  on  both  points,  and  refufed  a  rule  to  ihew 
Gaufe» 

Park^  Jekyll,  and  Lowes,  for  the  plaintiff* 
Garrim  and  Topping  for  the  defendant, 

[Attoinies,  Eimuu  an4  H///.] 


yidt  Com.  Dig.  Pleader  (3  M.  ao— 39.)  Bd.  N.  P.  99. 


SECdNXl 


filLARY  TERM,  50  GEORGE  IIL  4^ 


fiECOiro  SITTINGS  IN  LONDON. 


BeVAK,  Widow,  V.  HlLX.  Feb.  ^ 


for  ftocit  foM  b 


INDEBITATUS  afmpftt  forelock  bargained  and 

fold,  and  for  money  had  and  r^cdred.    Plea  the'  ^*  Jir«^«^ 

'  dormgotfif 

general  xflue*  bomc  rrom  tii« 

Stuck  Eichangcc 
The  purehafer  it 

On  the  a7th  of  February  1809,  the  defendant  purl  SI^^ofSi^T 
chafed  70I.  ^5  per  cents,  belonging  to  the  plaintMF  for  ^^^' ^"^jjj^ 
•69I.  7S,  6d.,  and  the  fame  day  gave  her  a  cheque  for  an  inHemniiy : 
that  Turn  on  his  bankers,  Meflrs.  WaJfok  and  Cv.    She  aftei»  the  unk. 
loft  the cheqcie  on  her  way  home  from  the  Stock  Ex-  ^X^J^^ 
change.     He  was  immediately  apprized  of  this  feft,  tJTr^wrih  fX 
and  at  various  times  down  to  the  month  of  Jane  fol-  ^"^^  ™^f*'lJ* 
lowing  was  requefted  to  pay  for  the  flock;  but  he  drawcr-im  their 
always  refufed  to  do  To,  unlefs  he  had  an  indemnity  ihrtu>^cr'h«fe 
againft  his  liability  on  the  cheque.     Mc{[v$.  fTalpole  t^^^tZ!^ 
nnd  Co.  fcecame  bankrupts  in  the  month  of  May,  in  ^^l^'^^ 
the  fame  year,  without  the  cheque  having  ever  been 
prefented  f^r  payment.     The  defendant  proved  for  the 
amount  of  the  cheque  under  their  commiilion ;  but 
had  not  received  anj  dividend  at  the  time  whea  the 
adion  was  commenced. 

Carrow  for  the  plaintiflp  infifted  that  the  cheqve 

could  n>t  operate  zfK  payment  of  the  (lock,  and  that 

the  defendant  was  ilill  b  ^ynd  to  pay  the  69I.  7s.  6d. 

without  receiving  any  indemnity*    Long  before  the 

C  c  3  commencement 
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1 8 10.        commencement  of  the  adion,  he  had  ceafed  to  be 

^'^'^Xah       ^^2it>lc  on  the  cheque.     According  to  the  principle  of 

V.  Tindal  \.  BrowTij  i  T.  R.  167,  after  the  bankruptcy 

Wi^'i't        q£  Walpole  and  Co,  a  holder  of  the  cheque  could  not 

have  maintained  an  adion  upon  it  againft  the  drawer^ 

and  even  in  a  fhort  time  from  the  lofs  of  the  cheque^ 

and  while  fValpole  and  Co.  continued  to  pay,  it  muft 

have  come  into  the  hands  of  any  perfon  under  cir- 

cumftances  of  fuch  fufpicion,  that  Br$wn  could  not 

have  been  fuecl  upon  itj  if  he  had  withdrawn  the  money 

from  the  bankers,  and  paid  it  to  the  plaintiflF. 

Lord  EliuENBo ROUGH. — It  is  certainly  poflible  that 
this  cheque  may  have  got  into  the  hands  of  a  perfoa 
who  might  maintain  an  adticn  upon  it.  The  very  day 
it  was  loft  it  might  have  been  paffed  for  value  to  a 
bond  Jide  holder  without  notice.  I  therefore  think 
the  defendant  was  entitled  to  an  indemnity.  He  could 
not,  without  this,  have  fafely  withdrawn  the  money 
from  Walpole  and  Co.  before  their  bankruptcy.  He 
then  ceafed  to  be  liable  upon  the  cheque,  but  the 
money  was  gone.  Befides,  the  bankruptcy  of  WaU 
pole  and  Co.  may  not  be  fuftainable,  and  the  defend*, 
ant  is  not  to  be  expofed  to  the  rifk  of  the  compuffion 
being  fuperfeded. 

Plaintiff  nonfuited. 

Garrow  and  Wigley  for  the  plaintiff. 

Marryatiox  the  defendant, 

[Attorniety  Dix9M^  anil  Greifm  fg  VtJnm,'} 


Fidf  Pierfoa  v,  Hutchisiibn,  rniSc  an. 
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FIRST  SITTINGS  AFTER  TERM  AT  WESTMINSTER.  ^ 


Bradley  v.  Gregory.  TueMay, 

Feb.  13, 

nrHIS  was  an  a£tion  for  eoods  fold  and  delivered. —  where  a  man's 

JL  ^  o  creditors  agree  to 

Plea,  the  general  ifluc.  »>te  a  compo- 

fition  on  their 
refpe^live  debtt| 

The  original  exiftence  of  the  debt  demanded  being  '^^  ^J^"[J^  ^ 
admitted,  the  defence  was  refted  on  the  following  ceptanceiofa 

rjr^  third  pcrfon,  and 

uUjIS  :         ,  partly  by  bis  own 

notes^  and  to 
•     ezccure  a  com- 

In  April   1808,  after  the  fale  and  delivery  of  the  pofiiiondwd 
goods  in  queftion,  the  defendant  having  fallen  into  cbufe'oT^dearc, 
embarrafled  circumftaiices,  a  meeting  of  his  creditors  rued*orTht  c 


rori- 


was  called.     This  was  attended  by  tire  plaintiff,  and  f'^^f^oVwho'*" 
it  was  agreed  by  all  prefent,  that  if  a  ftatement  the  de-  ^^  promifed  to 

rii  1  r\       1  11  J-    ^°™*  *"  under 

fendant  then  made  was  correct,  they  would  accept  of  the  agreement^to 
a  compoiition  and  give  him  a  releafe.     Two  or  three  ^uncei^a^d 
of  the  creditors  were  appointed  to  infpeft  his  books,  TaHy^JIidrre'df"' 
and  the  meeting  was  adjourned  to  the  next  day.    The  ""^  •''«  '^^^^^ 

«••««•«•  1  i*«/i  1       r  11        •  •  «  to  execute  the 

plamtiff  did  not  amlt  at  the  foUowmg  meetiilg;  but  compofitiondeed 
from  the  report  then  made  of  the  defendant's  affairs  execmcd^by  ai" 
all  the  creditors  prefent  confented  to  take  a  compofU  diton^"^' *''''" 
tion  of  I  OS.  in  the  pound  on  their  refpe£live  debts, 
7s.  to  be  fecured  by  the  acceptances  of  J.  J^roxbup  at 
one  and  three  months,  and  the  remaining  3s.  to  be 
paid  by  the  defendant's  own  notes  at  9,  12,  and  15 
months;  and  on  thefe  fecurities  being  given,  they 
were  to  execute  a  compofition  deed,€ontaining  a  claufe 
C  c  4  of 
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of  releafe.  The  next  morning,  the  defendant's  attor- 
ney, before  the  drawing  of  the  promiflbry  notes,  or 
the  deed  was  begun  to  be  prepared,  waited  upon  the 
plaintiff  to  know  whether  he  would  come  in  under 
this  arrangement.  The  plaintiff  faid  he  was  extremely 
glad  it  had  been  agreed  to  by  the  others,  and  promifed 
^  to  accept  of  the  qompofition  and  to  execute  the  deed<, 
The  deed  wa$  accordingly  prepared  and  executed  by 
the  other  creditors,  and  a  tender  was  madp  to  the 
plaintiff 'of  bills  accepted  by  Droxhup  for  7s.  in  the 
pound,  and  of  the  defendant's  own  notes  at  the  above 
dates  for  the  remaining  3s.  upon  the  fum  which  the 
plaintiff  had  himfelf  ftated  as  the  amount  of  his  debt. 
But  he  now  refufed  to  accept  of  the  bills  and  notes  or 
to  execute  the  deed. 

Park  for  the  defendant  contended  that  after  thi? 
agreement  the  prefent  aftion  could  not  be  maintained, 
and  relied  upon  Buller  y.  Rbodesy  i  Efp.  N.  P,  Cqf. 

Garraw  «nd  Richardfctij  conir(iy  maintained  there 
was  no  cafe  in  which  an  executory  agreement  to  ac- 
cept a  compofition  had  beep  held  tp  extinguilh  a  debt. 
This  was  accord  without  fatisfadion.  However  the 
plaintiff  might  inforo  cGtifcientia  be  bound  by  his  pro- 
xmTe,andwhateyer  cffe6^  might  be  given  to  it  in  a  court 
of  equity,  yet  at  law,  it  could  not  be  a  bar  to  an  exifl- 
ing  right  of  adion.  In  Fitch  v.  StUioriy  5  Eaft.  23c^, 
where  the  ^ompofidon  had  been  received,  the  Couit 
decided  that  the  original  debt  was  not  extinguiihed ; 
'  pid  in  the  late  cafe  of  Stmman  v.  Magnuf,  1 1  Eafi^ 
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590,  2  Csmpb.  124.  in  which  it  was  held,  that  after 
a  compofition  guaranteed  by  a  third  perfon  has  been 
aflually  received^  the  creditor  cannot  inaintain  axx  ac« 
tion  for  t^e  rcfidue  of  his  demand,  it  feemed  to  be 
allowed  on  all  hands  that  the  piere  agreement  to  re- 
ceive a  compofitiiin  would  have  beenno  ban  In  But^ 
ler  V.  Rhodes  the  defendant  had  been  induced  to  affign 
the  whole  of  his  property  to  a  truftee,  and  was  left 
without  any  means  to  fatisfy  the  plaintiff's  demand. 


Lord  Ellenborough. — I  think  the  agreement  in 
the  prefent  cafe  operates  as  fatisfadlion.  The  defend- 
ant undertook  to  procure  the  acceptances  of  a  third 
perfon  for  7s.  in  the  pound ;  to  give  his  own  notes  for 
3s.  more ;  to  prepare  a  compofition  deed  with  a  claufe 
of  releafe ;  and  to  procure  the  other  creditors  to  execute 
itj  The  plaintiff  undertook  to  accept  of  the  compofition,  ' 
and  to  Hgn  the  cpippofition  deed.  There  was  clearly  a 
good  confideration  for  this  promife  moving  from  the 
defendant  to  the  plaintiff,  as  well  in  the  benefit  the 
latter  was  to  receive,  as  in  the  inconvenience  the  other 
was  to  fuffer.  But  it  is  faid  this  agreement  is  execu* 
tory,  and  therefore  can  be  no  bar.  I  thuik  it  is  exe- 
cuted. Every  thing  on  the  defendant's  part  was  per- 
formed. As  far  as  depended  upon  him,  there  has  '  ' 
been  fatisfadlion  as  well  as  accord.  It  is  the  plaintiff^^ 
own  fault  that  he  has  not  enjoyed  this  full  benefit  of 
all  that  he  ftipulated  for.  Accord  is  no  bar  without 
fatisfadion  \  but  a  party  is  not  to  be  permitted  to  fay  there 
is  no  fatisfadion,  to  whom  fatisfadion  has  been  ten- 
dered according  to  the  terms  of  the  accord.  It  wodd 
be  moil  uniuft  if  the  defendant  could  be  fued  In  this 


S«J 


xSio. 


BnAQtlT 


Gbsgoxi^ 


? 


a£Uon, 


tr. 

Gbmoory. 
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^'g'       diBdonj  smd  I  am  of  opimon  that  in  point  of  law  the 
Bbablet     a&ion  is  not  maintainable, 

FlaindfT  nonf uitecL 

Garrow  and  Eicbardfm^  for  the  plaintiff. 

Park  and  Efpinaffej  for  the  defendant. 

[Attornicsy  fFiifrm  aoJ  FiWmghjm.'] 


But  akhough  a  creditor  agree 
tp  take  a  compofition,  on  a  falfe ' 
reprefentation  that  if  he  would 
compound,  all  the  other  credi- 
tors would  do  fo  like  wife,  if  any 
of  the  others  ftand  out^  he  is 
not  bound  by  the  agreement. 
Cooling  V.  Noyes,  6  T.  R.  263. 
And  an  agreement  between  a 
debtor  and  hit  creditors^  that 


they  will  accept  a  compofitioa 
in  fatisfafUon  of  their  debts,  if 
no  fund  be  appropriated  for  the 
purpofe  of  paying  them,  is  num 
dum  paSumt  and  cannot  be 
pleaded  to  an  a&ion  brought  by 
one  of  the  creditors  for  his  whole 
demand.  HeathcoteY.  Crook* 
(hanks,  2  T.  R.  24. 


FIRST 
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FIRST  SITTINGS  AFTER  TERM  IN  LONDON. 


Doe  ex.  d.  Asa  and  another,  v.  Calvert.  wtaacfdajr 

Feb.  14. 


^HIS 


was  an  ejeftment  by  landlords  againft  tenant,  ^u*,'!^^)^*^ 


to  recover  the  pofl/bffion of  ^  houfe fitaate 'm  Gut"  ■banker'., if 

*  the  banKcr,with- 

ter  Lane,  Cbeaffide.  «it  any  fpeci*i 


auihoriry,  r6> 
ceivts  rejit  ac« 


The  demife  was  laid  on  the  39th  Juna  1809,  and  S^*"^^^'!^ 
the  leflfors  of  the  plaintiff  relied  upon  a  notice  to  quit  ®^f  ^"^  *? 

*  .  ^  ^uir,  the  notice 

which  expired  on  Midfummer  day  preceding.  to  quit » not 


thereby  waived. 


The  firft  queftion  which  arofe  was,  whether  the  £9- 
tice  to  quit  had  not  been  waved  by  a  fubfequent  re- 
ceipt of  rent.  It  appeared  that  the  rent  for  the  prc- 
mife^  had  for  feveral  years  been  received  by  Meffrs. 
Gordon  &f  Co.  on  account  of  the  landlord,  and  that' a 
clerk  of  theirs  at  Michaelmas  1809  received  a  quar- 
ter's rent  due  for  the  quarter  which  then  expired ; 
but  that  he  was  then  ignorant  of  the  notice  to  quit 
having  been  given,  or  the  ejedment  having  been 
brought,  and  that  he  accepted  the  rent  without  any 
fpecial  authority,  imagining  that  matters  remained  be- 
tween the  parties  on  their  former  footing.  There  was 
no  evidence  of  the  rent  having  come  to  the  hands  of 
the  lefibrs  of  the  plaintiff. 

Park 
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i8io« 


Park  for  the  defendant  infiftcd  that  the  leffors  of 
the  plaintiff  were  bound  by  the  ad  of  their  agent,  and 
that  there  was  here  an  unequivocal  acknowledgment 
of  the  tenancy  fubfequent  to  the  day  of  the  de- 
mife. 


A  notice  to 
^utt  ts  nor 
ffimafadt  cyi* 
ffcnce  of  I  he 
pctio^  of  the 
ycv  when  th(B 
f?nancy  cufll* 
■Kticecl. 


Lord  Ellenborough. — ^The  receipt  of  the  rent 
due  at  Michaelmas  is  prima  facie  a  warer  of  the  notice 
to  quit  at  Midfummer.  But  fince  it  appears  that'this 
rent  was  received  by  an  agent  ignorant  of  the  fteps 
taken  by  his  principal  to  determine  the  tenancy,  and 
without  any  fpecial  authority  to  receive  it,  I  am  of  opi- 
nion that  the  notice  to  quit  remains  in  full  force.  If 
rents  are  ufually  paid  at  a  banker's,  it  would  be  too 
much  to  fay  that  a  tenancy  is  acknowledged  by  the 
banker  receiving  rent  for  the  premifes  in  the  comnttm 
routine  of  bufine&  after  a  notice  to  cjuit  has  ex* 
pired  {a). 


A  dif&pu)ty  then  arofe  to  prove  that  this  \vas  a  Qj[i4<* 
fpmmer  holding. 

Carrowj  for  the  leffors  of  the  plaintiff,  fubmitted 
that  it  muft  prima  facie  be  taken  to  be  fo,  becaufe  the 
notice  to  quit  expired  at  t|iat  period  of  the  year. 

Lord  Ellekborough. — It  wa$  once  mofl  impro* 
perly  fo  held ;  but  now  I  believe  I  may  fay  all  the 


(a)    Fide  J)oe  v.  Batten,  Cowp.- 1^.    Ward  v.  Wxllingaic^ 
f  H.  BL  '3 1 1 .    Goodripht  v.  Cordwent,  6  T.  R.  2 19. 


judgcp 
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judges  are  of  a  contrary  opinion.  To  make  the  »5'^ 
party's  own  aft  evidence  in  his  fiwrour  is  contrary  to  dob 
firft  piindples  {a).  '  ex  d.  Asu  - 

aod  another 
■■  •  '  V. 

Ci^LVEBT., 

To  (hew  the  exaft  time  when  tne  defendant  entered, 

it  became  neceffary  to  prove  the  will  of  one  John  Pur-  ttu^gm^ 

eel,  who  died  fcized  in  fee  of  the  premifes  above  40  J^t;^;;'^^ 

years  ago.    It  was  ftated  that  he  had  devifed  them  to  fecoodaiy  e^ 

JO  deocv  ot  m 

his  widow  for  life,  and  that  (he  had  demifed  them  to  coauav^ 
the  defendant  by  a  leafe  which  became  void  upon  her 
death.     The  leflbrs  claimed  as  deviiees  in  trufl  of 
Richard  Purceh  the  brother  of  Jobtij  and  remainder* 
man  in  fee  after  the  life  eftate  to  the  widow. 

A  Clerk  from  Doftor's  Commonsi  (wore  that  Jie 
had  fearched  in  the  proper  place  where  the  original 
will  of  John  Purcel  ought,  according  to  its  date,  to 
have  been  found ;  but  that  it  was  no  where  to  be  dif- 
covered^  and  that  he  believed  by  fome  accident  it  was 
loft. 

Garrow  then  tendered  as  fecondary  evidence  the 
probate  of  the  will  under  the  feal  of  the  ecclefiaflical 
courL 

Lord  Ellenborough.— Thi^  is  inadmiffible.  In 
the  abfence  of  the  original  will  we  fhould  have  had 
an  examined  copy.  I  cannot  attach  zi\y  authority  to 
the  probate  as  for  as  the  will  relates  to  real  eflate.     A 

{a)  VUi  Doc  ?.  Vince,  anUy  256. 

wiU 


59d  *  CASES  AT  NISI  PRIUS. 

1 8  Id.        \irill  of  lands  does  not  require  to  be  proved  at  all,  and 
Dob        ^^^  ecclefiaftical  court  has  no  controul  orer  it.  There- 
ex  d.  Ash     fore  to  (hew  that  this  is  a  true  copy,  we  have  only  the 
and  Mother    f^^  ^f  ^  ^^^^^  without  jurifdiaion  upon  the  fubjed, 
Caj^vbrt*     The  probate  of  a  will  deviling  real  property  is  not  like 
,        an  office  copy,  which  proves  itfelf ;  for  office-copies  that 
are  received  in  evidence,  are  delivered  out  by  officers 
appointed  for  the  purpofe  as  the  organs  of  courts  of 
competent  jurifdidion.  « 

Plaintiff'  nonfuited» 

Garraw  and  Puller ^  for  the  leffors  of  the  plaintitf. 

Park  and  E/pinqfe,  for  the  defendant. 

[Attoraics^  Hmnt  and  E^rmfiaw.'] 


In  a  cafe  before  Wood,  B.  iu  contenU  was  reoeiTed  front 

at  the  laft  Woreejler   AJpxes^  a  witnefs  who  heard  it  read 

on  proof  that  a  will  of  lands  over  before  the  tefbitor's  £i* 

Ittd  been  loft,  parol  evidence  of  mSy  on  the  day  of  his  fiineraL 


HoLCdMfiB 
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HOLCOMBE   V.  HeWSON.  Wjd«»MBgr^ 

Feo.  14. 

npHIS  was  an  adion  of  aflumpiit  by  a  brewer  a^inft  An  agreement 

X      •  ...  -.       L        i_      -^  /1.2      between  a 

a  publican,  on  an  agreement  whereby  it  was  Iti-  brewer  and  a 

pulated  that  the  defendant  fliould  take  all  his  beer  of  ^^^^^T 

the  plaintiflF,  and  that  if  he  did  not,  he  Ihould  pay  an  ^^"^'^'JJ^"  **" 

advanced  rent  for  the  houfe  whkh  he  occupied*  brewer,  cannot 

*  be  enforced^  un- 

left  the  brewer 
fupply  the  pub- 

Garrow  for  the  plaintiflF  allowed  (which  was  con-  {!«« jr»«J»  v^ 
finned  by  Lord  Ellenborough)  that  if  it  ihould  ap-  ought  to  gwre 
pear  that  the  beer  fupplied  by  the  plaintiff  to  the  de-  c^^n'!^tn' 
fendant  while  they  dealt  together,  was  not  of  a  fair  ^^^i^^.^jhe" 
merchantable  quality,  and  fuch  as  ought  to  have  given  qwiity  of  the 

*  •' '  °  o  bi*cr  cannot  be 

fatlsfa&ion  to  the  defendant's  cultoioers,  the  prefait  proved  by  ihew^ 
adion  could  not  be  maintained.  aconmodiiythf 

brewer  fumiflied 
to  other  pub- 

To  prove  its  excellence,  die  plaintiff's  foreman  was  fome'pe)i<!df  ^ 
called,  and  dated  that  it  was  made  of  npalt  and  hops 
only. 

Garraw  then  propofed  to  call  feveral  other  publicans 
who  dealt  with  the  plaintiff  at  the  fame  time  with  the 
defendant,  and  iince  the  latter  had  taken  his  beer 'of 
another  brewer,  to  fwear  that  they  were  fupplied  with 
an  excellent  commodity,  which  was  highly  approved 
of  by  their  cuftomersr 

Lord  Ellenborough.    This  is  res  inter  alios  acta. 
We  cannot  here  enquire  into  the  quality  of  different 

beer 
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2Jf^^  beer  farnObed  u>  difiacnt  faSom.  The  p!aiiiti# 
miglit  deil  wa  wUtk  one  and  not  with  the  others. 
Let  Imn  call  ibme  of  ffaofe  wiio  froqjeDted  thedffead- 
ant^i  hoofe,  aad  dzere  dnxik  the  beer  which  he  fent 
m^  or  let  him  pre  any  other  Cfidcooe  o:  :he  qualitT 
of  this  beer;  batlcamvit  admit  vitDciTes  to  his  gene- 
ral chander  and^habits  as  a  biewer. 

• 

The  drfrndanf  afterwards  proved  that  the  beer  fup. 

plied  to  him  by  the  plaintiff  was  very  bad,  and  that 

I  he  had  loft  alinoit  the  whc:e  of  his  cuftomers  before 

he  bqian  to  deal  with  another  biewer;  fince  which  ha 

has  carried ona  thriving  trade. 

The  plaintiff  fuhnitted  to  be  nonfiiited. 

Carnwznd  Af 4^77^7/ for  the  plainti£ 

P^rjfc  and  Pojfy  for  the  defendant. 


ADJOURNED 
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ADJOURNED  SITTINGS  AT  WESTMINSTER; 


Chambers,  Esq.  v.  Eaves.  Saturday, 

Fvb.  17. 

^T^RESPASS  for  diftraining  a  horfe,  and  keeping  the  a  waggon  re- 
fame  till  the  defendant  paid  22!.  for  the  releafe  \7nZ!'{Z.a 
thereof. — Plea  not  m//y.  ?r«';  <*""c,it  not 

o         •'  liable  to  be 

weished  and      ' 

The  plaintiff  has  a  farm  at  EiifieUy  and  on  the  wcigi.t  under 

19th  of  December  laft  he  fcnt  a  waggon  from  thence  Ih^G.l'.Qt^i. 

to  London  carrying,  amongft  other  things,  a  balket  homV'two* 

fiUqd  with  vegetables,  and  two  bottles,  one  containing  ^"^^  ^^"'" 

milk,  the  other  cream,  all  the  produce  of  the  farm.  Lj.ik«,lirw?ich 

The  waggon  having  delivered  thefe  things  at  the  plain-  h^^lntrfl^d 

tiff's  houfe  in  town,  took  in  a  heavy  load  of  dung  to  ^o,^Jj,7"f  ^ 

be  carried  back  to  Enfield,  and  the  balket  and  bottle?  »^«  fcmeday. 
before  mentioned  being  empty,  were  tied  to  the  fbr^ 
part  of  it  with  a  hay  rope. 

When  the  waggon  on  the  afternoon  of  the  fame 
day  reached  the  IJlington  turnpike  on  its  way  home, 
the  defendant,  who  colleds  the  tolls  there,  infifted 
upon  its  being  weighed.  It  was  weighed  accordingly, 
and  found  to  be  35  cwt.  above  the  ftatute  weight. 
The  defendant  thereupon  diftrained  one  of  the  horfes 
for  the  fum  mentioned  in  the  declaration,  which  he 
received  next  day  from  the  plaintiff,  when  the  horfe 
was  releafed.    The  qiieltion  was,  whether  the  waggon 

Vol.  IL  D  d  ought 
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^^^j   ought  to  hare  been  weighed  on  its  way  home,  under 
thefe  drcumllance^  ? 

Stat.  14  G.  3.  c  82.  §  3.  enads,  '^  that  no  wag- 
gon, cart,  or  carriage  employed  only  in  huibandry,  or 
carrying  only  manure  or  lime  for  the  improvement 
of  land,  or  hay,  ftraw,  fodder  or  com  unthrafhed  (ex- 
cepting hay  or  ftraw  carried  for  fale)  (ball  be  weighed 
at  any  weighing  engine  now  or  hereafter  to  be  ered- 
cd  {ay\ 

Garrow  for  the  defendant  contended  that  the  wag- 
gon carrying  the  empty  bafket  and  bottles  as  part  of 
its  load,  did  not  come  within  the  exemption.  The 
words  of  the  ftatute  are  "  employed  only  in  huiban- 
dry,  or  carrying  only  manure  or  lime.*'  If  the  balket 
and  bottles  might  be  carried  empty,  without  ren- 
dering the  waggon  liable  to  be  weighed,  fo  might 
they  when  full  \  and  it  would  come  to  this,  that  every 
carriage  would  be  exemptrd  which  carried  any  por- 
tion of  manure  as  a  part  of  its  load. 

Lord  Ellenborough.  — If  the  waggoner's  frock 
were  thrown  over  a  waggon  loaded  with  manure, 
would  that  render  it  liable  to,  be  weighed  ?  If  not,  it 
is  not  every  thing  that  h  carried  beiides  the  manure 
which  will  fubjed  the  owner  of  the  waggon  to  the 
additional  duty.  We  muft  look  to  the  claufe  by 
which  this  is  impofed.  Statute  13  G*  3.  c.  84.  §1. 
enads,  that  it  (hall  and  may  be  lawful  for  the  truftees 
of  any  turnpike  road  ^'  to  order  and  caufe  to  be  built 


{a)  And  fee  13  C.  3.  c.  84.  f.d. 

or 


HILAkY  TEkM,  5ojGEORG£  IIL  j9^ 

or  ere£ted  a  crane,  machine  or  engine  proper -for  the  i8io« 
weighing  of  carts,  waggons  or  carriages,  conveying  of 
any  goods  or  merchandize  whatfoever/'  Then  can  the 
empty  bafket  and  bottles  be  confidered  goods  and 
merchandize  within  the  meaning  of  the  a6l  of  parlia- 
ment ?  I  think  not.  Care  muft  be  taken  that  the  ad 
is  not  evaded ;  but  if  the  load  fubftantially  confifts  of 
manure,  and  manure  only,  the  exemption  will  not  be 
defeated  by  an  article  being  tied  to  the  waggon  whi^h 
cannot  be  confidered  as  go^ds  and  merchandize,  and 
which  cannot  produce  the  mifchief  agamft  which  the 
legiilature  meant  to  provide. 

Verdia  for  the  plaintiff. 

topping  and  AbbtOt  for  the  plaintiff. 

r 

Garrow^  Marrjatj  and  Rkbardfm  for  the  defend* 
ant. 

[Attomiefy  Dtwity  and  P/«ifr».] 


yidt  Harrifoa  r.  Brough,  fi  T.  R.  ^o6. 


D  d  a  Waioht 
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Saturday,  WrIGHT   V.    WaLMSLEY, 

Feb.  17. 


Although  it  be    rr  HIS  was  an  aSion  of  debt  on  a  bail  bond  condi- 
in?<aion  01  a"  tiottcd  for  the  defendant's  appearance  in  thePalace 


different  court      Couft.— Plca,  wTi  eft  fa6lum. 


from  that  in 
which  the  ori* 


?Lmmcuredryct  favk  conteudcd,  that  the  plaintiff  muflr  be  nonfuited, 
canoot  ukcVd.  as  by  4  Ann.  c.  1 6 .  the  aflion  could  only  be  maintained 
undl^r'ftf  ici'of  ^^  ^^  Palace  Court,  and  he  relied  upon  Donatty  v. 
MBn  fftfaaum.      BarcJoy^  8  T.  R,  15a. 


Lord  Ellekborough. — It  is  undoubtedly  fettled 
that  an  adion.on  abail.bond  fhouldvbr  brought  in  the 
court  where  the  writwas  returnable  on  which  the  party 
was  arrefted.  1  hat  is  the  only  court  authorized  by  the 
ftatute  to  give  in  a  fummary  manner  "  fuch  relief  to 
th6'plaintifiVthe.d<i&adant^axid.tathe  bail  a«  is  agree* 
able  to  juftice."  Therefore,  the  plaintiff  is  irregular 
in  bringing  an-  adfion  in  the  Kinfs  Stncb  on  a  bail 
bond  taken  on  procefs  out  of  the  Palace  Court.  But 
how  am  I  to  get  at  this  under  the  plea  of  non  eji  fac- 
tum. The  bond  is  the  deed  of  the  defendant,  and  is 
a  valid  deed.  On  a  fummary  application  to  the  court, 
proceedings  might  have  been  ftayed,  or  perhaps  the 
matter  might  have  been  taken  advantage  of  by  a  fpe- 
cial  plea.  The  only  iffue  we  have  now  to  try,  how- 
ever. 
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ever,  is  idiether  this  be  the  defendant's  deed  ?  It  is        18 10. 

proved  to  be  fo,  and  there  muft  be  a —  *  WitiGHx^ 

Verdidt  for  the  plaintiflF.  Walmslky. 

Garrow  and  Lawes  for  the  plaintiff. 

Park  and  Redder  for  the  defendant. 


But  the  fheriff  may  fue  on  a  bail  bond,  in  a  different  court  from 
that  in  which  the  ori^rinal  a6lion  was  brought.  Newman  t. 
Faucitt,  1  H.  BI.631I 


Pride,  q.  t.  v.  Stubbs.  ^tbzil 

nrHIS  was  an  aftion  of  debt  on  5  EUz,  c.  4.  for  fet-  An  ajftion  wiu 

ting  to  work,  in  the  bufinefs  of  a  coachmakcr^  a  5  eux.  c.  4. 
perfon  who  had  not  ferved  therein  feven  years  as  an  ii^uk"a^ifo« 

^A.1^^  *  I  wh<»  had  not 

apprentice,  frrvccNnap. 

prcn'icefhip  in 
the  bufmcfs  of 

The  cafe  bdng  opened  by  the  plaintiff's  counfel,         t\^t2cymcd  not 

bcfng  icnown  ia 

LordELLESBO ROUGH  Haid  he  was  clearly  of  opinion  ^"g»»"<*  *»»««  . 
the  adion  could  not  be  maintained,  as  the  trade  of  a 
coachniaker  did  not  exift  in  England  in  the  5th  of 
Elizabeth  {a ).    The  Queen  went  on  horfeback  to  open 


(^i)  1562. 
D  d  3  the 
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x8io* 


the  very  parliament  at  which  this  ftatute  paiTed ;  and 
{he  ufed  frequently  afterwards,  on  occafions  of  ftate, 
to  ride  behind  the  Earl  of  Leicejler. 

PlaintiflF  nonfuited. 

Garrcw  and  Lawes  for  the  plaintiff. 

Park  and  Selwyn  for  the  defendant. 


Coaches  were   ufed  on  the       they  were  introduced  from  Gcr. 


continent  of  Europe  in  the  be- 
ginning  of  the  i6th  century ; 
but  were  not  known  in  England 
till  the  middle  of  Elizabeth's 
reign*      According  to  Stowe^ 


many  by  the  Earl  of  Arundel, 


Fide  Coward  v.  Maberley, 
ante^  127.  and  the  cafe*  there 
referred  to. 


mm^ 


Ftb.  24. 


Rex^  V.  Lambeielt  and  Perry. 


for  a  *r  tcr  who   ^T^HIS  was  an  information  filed  esc  officio  by  the  At* 

aliuws  lU  Seve- 
re gn  lobe  feli- 
c'U  u«  for  the 
W<lf.*re  «*f  ri« 

that  they  ^'  being  feditious,  malicious,  and  ill  difpofed 
perfons,  and  being  greatly  dUaflPefted  to  our  prefent 


"■•    tomey  General  againft  the  printer  and  proprietor 
of  the  Morning  Chronicle  newfpaper^  which  charged 


fubJrdSi  anH 
who  f  as  no  !n- 
tention  .f  calum- 

bri.Ki.ii  I'uper-  fovercign  Lord,  George  the  Third,  &c.  and  to  Jiis  ^d- 
in?o'p?buc'"*'*^  miniftration  of  the  government  of  this  kingdom,  and 

odium,  to  ex- 

prcu  regret  \Vz\  ht  has  taken  an  eironeo-i  vk  w  of  any  queAion  of  foreign  or  domeftic  policy.— 
Ou  'lie  tiial  of  an  inf.  rm.iiion  fol  a  libel  in  a  newfii^pi-r,  the  defend'nt  ha»  a  rij^ht  to  have  re^d  in 
evidrnceanv  extract  fr'um  nc  fame  pnpei  connr^ttd  with  the  fubjcA  of  the  puflagc  charged  ai  li« 
bciicui,aliht.ush  di»jotacd  fioni  it  by  ciir4aeous  m4ttcr  and  ^rioted  in  a  diffcicnt  chaiadcr* 

moft 
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moft  unlawfully,  wickedly,  and  mallciouily  devifing,  .  1810. 
defigning,  and  intending,  as  much  as  in  them  lay,  to 
bring  our  faid  Lord  the  King  and  his  adminiftration  of 
the  gOYemment  of  thi^  kingdom  and  the  perfons  em- 
ployed by  him  in  the  adminiftration  of  the  government 
of  this  kingdom,  into  great  and  public  hatred  and  con- 
tempt  among  all  his  liege  fubjeds,  and  to  alienate  and 
withdraw  from  our  faid  Lord  the  King  the  cordial 
love  and  affefbion,  true  and  due  obedience,  fidelity, 
and  allegiance  of  the  fubjev5)s  of  our  faid  Lord  the 
King  ;  on  &c.  at  &c.  did  unlawfully,  feditioufly,  and 
malicioufly  print  and  publifh,  and  caufe,  &c.  a  cer« 
tain  fcandalous,  malicious,  and  feditious  libel  of  and 
concerning  our  faid  Lord  the  King  and  his  adtniniftra- 
tion  of  the  government  of  this  kingdom,  to  the  tenor 
and  effed  following,  that  is  to  fay,  *  Wbat  a  crowd  of 

*  blej/ings  rlijh  upon  one*s  mindy  that  might  be  bejtowed 

*  upon  the  country  ^in  the  event  of  a  total  change  offyjlem! 

*  Of  all  monarchs  indeed  Jince  the  Revolution^the  fucceffor 

*  of  George  the  Third  will  have  thefinefl  opportunity  of 

*  becoming  nobly  popular  ;*  To  tfie  great  fcandal,&c.*' 

The  defendants  admitted  that  the  paragraph  fet  out 
in  the  information  as  a  libel  was  publifhed  by  them  in 
the  Morning  Chronicle  of  2d  Qddber  iSop, 

Mr.  Ferry ^  who  conduced  his  defence  in  perfon, 
wi(hed  another  paragraph  from  the  fame  paper  to  b^ 
read,  by  way  of  explaining  the  fuppofed  libel:-— The 
paragraph  now  propofed  to  be  read  was  at  a  confider- 
ble  diftance  from  the  other,  and  printed  in  a  different 
type,  and  there  was  fonie  intelligence  between  the  two 
D  d  4  of 
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1810.        of  a  totally  extraneous  nature,  concerning  the  arrival 
Rbx        2U)d  departure  of  fleets,  &c. 

V, 

Lambert 

and  Perky.        Tlie  Attorney  General  obferved  that  the  paragraph 

pointed  out  could  only  be  read  ex  gratid. 

Lord  Ellenborouch. — If  there  be  any  parts  of 
the  fame  paper  upon  the  fame  topic  with  the  libel,  or 
fairly  connected  with  it,  the  defendants  have  a  right 
to  their  being  read,  although  locally  disjoined  from  it. 
I  cannot  admit  any  thing  totally  foreign  to  the  fubje^ 
of  the  record  to  be  read  or  made  applicable  to  the  de- 
fence. But  paflages  of  the  fame  paper  tending  to 
ihew  the  intention  and  mind  of  the  defendants  with 
refpecfc  to  this  fpecific  paragraph,  muft  be  very  material 
for  the  confideration  of  the  jury.  On  the  trial  of 
Mr.  Home  Tooke  for  high  treafon,  the  matter  was  car- 
ried much  farther.  The  prifoner  was  allowed  to  read 
in  his  defence  various  extrads  frdm  works  which  he 
had  publifhed  at  a  former  period  of  his  life,  and  theCe 
the  jury  were  permitted  to  carry  along  with  them  when 
they  retired  to  confider  of  their  verdiS.  I  am  not 
prepared  to  fay  that  I  fhould  go  fo  far.  I  entertain 
the  highef^  deference  for  the  judges  who  prefided  on 
that  occafion,  and  their  authority  is  entitled  to  the 
greateft  weight ;  but  if  the  point  fhould  ever  arife  be- 
fore me,  it  would  become  my  duty  ferioufly  to  con- 
fider whether  fuch  evidence  (hpuld  be  admitted.  Here, 
Jiowever,  I  feel  no  hefitation.  The  paflage  alluded 
to  Tvill  deferve  more  or  lefs  attention  according  to  its 
comiexion  with  the  fubjeft  matter  of  the  libel ;  but 
its  local  fituation  and  the  character  in  which  it  is 

printed 
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printed  fisrmih  no  ground  of  obje^on  to  its  bdng       ^S^o. 
read.  , 

An  e^tr^jft  was  read  accordingly,  which  concluded 
as  follows  :  *"  The  Prince  has  thought  it  his  duty  to 
*^  e^prefs  to  his  Majelly  his  firm  and  unalterable  de- 
"  terni^nation  to  prefervc  the  fame  courfc  of  neutra- 
^^  lity  which  he  has  maintained,  and  which,  from 
**  .every  Reeling  of  dutiful  attachment  to  his  Majeffy's 
*'  p^on,/fvw  bis  reverence  of  the  virtues^  and  from 
**  his  confidence  in  the  wifdom  and  folicitude  of  his  Royal 
•**  Father  for  the  happinefs  tf  his' people^  he  is  fenfiWe 
"  ought  to  be  the  courfe  that  he  fliould  purfue.  We 
"  have  no  doubt  that  this  affurance  of  the  filial  refpeft 
**  of  the  Hbir  Apparent,  in  not  interpofing  his  high 
^^  influence  in  the  forming  of  an  admiiiif{:ration,wilI  be 
**  moft  acceptable  to  his  Majefty." 

Lord  Ellekborough  in  fumming  up  to  the  jury, 
after  commenting  upon  the  weight  to  be  given  to  this 
extract,  which  he  thought  ought  to  have  been  confi- 
derable,if  it  had  flood  near  the  paflage  complained  of, 
and  they  bad  formed  parts  of  the  fame  difcuflion,  but 
which  was  greatly  diminifhed  by  their  diftance  from 
each  other,  and  the  matters  interpofed  between  them — 
proceeded  to  fay  :  The  next  and  moft  important  quef- 
tion  is,  what  is  the  fair,  honeft,  candid  conftruAion  to 
be  put  upon  the  words  ftanding  by  themfelves  ?  Is  the 
paflage  fet  out  in  the  information,  ^^ry?  libellous? 
The  firft  fentence  eafily  admits  of  an  innocent  inter- 
pretation. "  What  a  crowd  of  bleffings  rufli  upon 
*<  one's  mind  that  might  be  beftowed  upon  the  coun- 

"  try 


40*  CASES  AT  NISI  PRIUS, 

'^'^'    ,  ^  try  in  the  event  of  a  total  change  of  fyftem  ?"  The 
fair  meaning  of  the  cxpreffion,  "  change  of  fyjlem^^  I 
think  is,  a  change  of  political  fyftem — not  a  change 
in  the  frame  of  the  eftablifhed  government — ^but  in 
the  meafures  of  policy  which  have  been  for  fome  time 
purfued.     By  total  change  of  fyftem  is  certainly  not 
meant  fubverfion  or  demolition ;  for  the  defcent  of  the 
crown  to  the  fucceffor  of  his  Majefty  is  mentioned  im- 
mediately after.     The  writer  goes  on  to  fpeak  of  the 
bleftings  that  may  be  enjoyed  upon  the  accefCon  of  the 
Prince  of  Wales  }  and  therefore  cannot  be  underftood 
to  allude  to  a  change  inconfiftent  with  the  full  vigour  of 
the  monarchical  part  of  the  conftitution.  Now  I  do  not 
know  that  merely  faying,  there  would  be  bleifings  from 
a  change  of  fyftem,  without  reference  to  the  period  at 
which  they  may  be  expefled,  is  exprefling  a  wifh  or  a 
feniiment  ihat  may  not  be  innocenily  exprcfled  in  re- 
viewing thfi  political  condition  of  the  country.     The 
information  treats  this  as  a  libel  on  the  perfon  of  his 
Majefty,  and  his  perfonal  adminiftratiQaof  the  govern- 
ment of  the  country.     But  there  may  be  error  in  the 
prefcnt  fyftem,  without  any  vicious  motives,  and  with 
the  greateft  virtues,  on  the  part  of  the  reigning  Sove« 
reign.  He  may  be  mifled  by  the  minifters  he  employs, 
and  a  change  of  fyftem  may  be  defirable  from  their 
faults.     He  may  himfelf,  notwithftanding  the  utmoft 
folicitude  for  the  happinefs  of  his  people,  take  an  erro* 
neous  view  of  fome  great  queftion  of  policy,  either  fo- 
reign or  domeftic.     I  know  but  of  one  Being  to 
whom  error  may  not  be  imputed.   If  a  perfon  who  ad- 
mits the  wifdom  and  the  virtues  of  his  Majefty,  laments 
that  in  the  exercife  of  thefe  he  has  taken  ^  unfortu-, 

nate 
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nate  and  erroneous  view  of  the  interefts  of  his  domi*  .     *8«o« 
nionjSy  I  am  not  prepared  to  fay  that  this  tends  to  de- 
grade his  Majefty  or  to  alienate  the  affeftions  of  his 
fubjedls.    I  am  not  prepared  to  fay  that  this  is  libel- 
lous.   But  it  muft  be  withiperfe£t  decency  and  refpeA, 
and  without  any  imputation  of  bad  motives.     Go  one 
ftep  farther,  and  fay  pr  infinuate,  that  his  Majefty  ads 
frooi  any  partial  or  corrupt  view*  or  with  an  intention 
(o  favour  or  opprefs  any  individual  or  clals  of  men, 
and    it  would  become   moft  libellous.     However, 
merely   to    reprefent  that    an  erroneous  fyftem    of 
Govemhient  obtains  under  his  Majefty 's  reign  I  am 
not  prepared  to  fay  exceeds  the  freedom  of  difcuf- 
iion   on  political  fubjeds  which    the  law  permits. 
—Then  comes  the  next  fentence  :  ^'  Of  all  monarchs 
indeed,  fince  the  Revolution,  the  fucceflbr  of  George 
the  Third  will  have  the  fineft  opportunity  of  becoming 
nobly  popular.'^     This  is  more  equivocal ;  and  it  will 
be  for  ypu,  gentlemen  of  the  Jury,  to   determine 
what  is  the  fair  import  of  the  words  employed.    For- 
merly  it  was  the  pradice  to  fay,  that  words  were  to  be 
taken  in  the  more  lenient  fenfe ;  but  that  doArine  is 
now  exploded ;  they  are  not  to  be  taken  m  the  more 
lenient  or  more  fevere  fenfe  j  but  in  the  fenfe  which 
fairly  belongs  to  them,  and  which  they  were  intended 
to  convey.    Now,  do  thefe  words  mean  that  his  Ma« 
jdly  is  actuated  by  improper  motives,  or  that  his  fuc- 
ceflbr may  render  himfelf  nobly  popular  by  taking  a 
more  lively  intereft  in  the  welfare  of  his  fubjefts  ? 
Such  fentiments,  as  it  would  be  moft  mifchievous,  fo 
it  would  be  moft  criminal  to  propagate.    But  if  the 
piifage  only  means  that  his  Majefty,  during  his  reign, 

or 
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i8ia        or  any  length  of  time,  may  have  tdken  an  imperfea 
▼iew  of  the  interefts  of  the  coun:ry,  either  refpefting' 
our  foreign  relations,  or  the  fyftem  of  our  internal 
policy — if  it  imputes  nothing  but  honed  error,  without 
moral  blame,  I  am  not  prepared  to  fay  that  it  is  a  libel. 
The  extraft,  read  at  the  requeft  of  the  defendants, 
does  feem  to  me  too  remote  in  point  of  fituation  in 
the  newfpaper,  to  have  any  material  bearing  on  the 
paragraph  in  ^ueilion.     If  it  had  formed  a  part  of 
the  fame  cUfcuffion,   it  nvuft  certainly  have  tended 
ftrongly  to  fhew  the  innocence  of  the  whole.    It  fpeaks 
of  that  which  every  body  in  his  Majefty^s  dominions 
knows,  his  Majefty's  folicitude  for  the  happinefs  of 
his  people,  and  it  exprdTes  a  refpedful  regard  for  his 
paternal  virtues.     What  connexion  it  has  with  the 
paflage  fet  out  in  the  information,  it  is  for  you  to  de- 
termine.   Taking  that  paflage  fubftantivdy  and  by  it- 
felf,  it  is  a  matter,  I  think,  fomewhat  douh^tful,  whe- 
ther  the  writer  meant  to  calumniate  the  perfon  and 
charader  of  our  auguft  Sovereign.     If  you  are  fatis- 
£ed  that  this  was  bis  intention  by  the  application  of 
your  underfbtndings  honeftly  and  fairly  to  the  words 
complained  of,  and  you  think  they  cannot  properly 
be  interpreted  by  the  extrad  which  has  been  read 
from  the  fame  paper,  you  will  find  the  defendants  guilty^ 
But  if,  looking  at  the  obnoxious  paragraph  by  itfelf, 
you  are  perfuaded  that  it  betrays  no  fuch  intention ; 
or  if,  feeling  yourfelves  warranted  to  import  into  your 
confideration  of  it  a  paflage  conneSed  with  the  fubjed, 
though  confiderably  diflant  in  place  and  disjoined  by 
other  matter,you  infer  from  that  connexion  that  this  was 
written  without  any  piu^pofe  to  calumniate  the.perfonal 

government 
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government  of  his  MajeOy^  and  render  it  odioos  to  hU        '?^^ 
people,  you  will  find  the  defendants  «?/ ^«/7/f.    ITite    ^  rJ^     • 
queftion  of  intention  is  for  your  confideratioa.     Yoii  «& 

will  not  diftort  the  words,  but  give  them  their  applicar    1^^** 
tion  and  meaning  as  they  imprefs  your  minds.   Whal 
appears  to  me  moil  material  is  the  fubftantive  panb* 
graph  itfelf ;  and  if  you  confider  it  as  me^nt  to  repre^ 
fent  that  the  reign  of  his  Majefty  is  the  only  thing  in- 
terpofed  between  the  fubjeds  of  this  country  and  the 
pofleffion  of  great  bleflings,  which  are  likely  to  be  en« 
joyed  in  the  reign  of  his  fucceffor,  and  thus  to  render 
his  Majefty's  adminiftrationof  his  government  odious, 
it  is  a  calumnious  paragraph,  and  to  be  dealt  with  as 
a  libel.     If,  on  the  contrary,  you  do  not  fee  that  it 
means  diftinilly  according  to  your  reafoning,  to  im- 
pute any  purpoled  mal-adminiftration  to  his  Majefty, 
or  thofe-afting  under  him^  but  may  be  fairly  conftrued 
as  an  exprefllon  of  regret  that  an  erroneous  view  has 
been  taken  of  public  affairs,  I  am  not  prepared  to  fay 
that  it  is  a  libeU    There  have  been-  errors  in  the  ad- 
miniftration  of  the  moft  enlightened  men.     I  will  take 
the  inllance  of  a  man,  who  for  a  time  adminiftered  the 
concerns  of  this  country  with  great  ability,  although 
he  gained   his  elevation  with  great  crime — I  mean 
Oliver  Cromwell.     We  are  at  this  moment  fuf« 
fering  from  a  moft  erroneous  principle  of  his  govern- 
ment in  turning  the  balance  of  power  againft   the 
Spanilh  monarchy  in  favour  of  the  Houfe  of  Bourbon. 
He  thereby  laid  the  foundation  of  that  afcendency 
which,  ui^ortunately  for  all  mankind,  France  has 
fince  obtained  in  the  affairs  of  Europe.    The  greateft 
monarchs  who  have  ever  reigned — monarchs  who 

have 
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'•'®'  ,  have  felt  the  moft  anxious  folicitude  for  the  weliare  of 
their  country,  and  who  have  infome  refpeds  been  the 
authors  of  the  higheft  bleflings  to  their  fubjeds,  have 
erred.  But  could  a  fimple  exprei&on  of  regret  for 
any  error  they  had  committed,  or  an  eameit  wifli  to 
fee  that  error  corre&ed,  be  confidered  as  difparaging 
them,  or  tending  to  endanger  their  government? 
-—Gentlemen,  with  thefe  diredions  the  whole  fubjed 
is  for  your  confideradon.  Apply  your  minds  can- 
didly and  uprightly  to  the  meaning  of  the  paflage  in 
queftion ;  diftort  no  part  of  it  for  one  purpofe  or  an- 
other ;  and  let  your  verdid  be  the  refvdt  of  your  bit 
and  deliberate  judgment. 

Verdid  not  guilty. 

The  Attomey-General^  GarroWf  Abbott^  and  Rkb* 
0r^m  for  the  Crown. 


ADJOURKED 
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ADJOURNED  SITTINGS  IN  LONDON. 


Skb-we  v.  Elmorb.  H'T'^* 

Feb.  tt. 

A  CnON  <m  the  warranty  of  a  horfc.  JicTSChtf?* 

coiitatning  a 
warranry  of 

To  prove  the  warranty,  the  plaintiff  gave  in  evi-  ^"/^"Jl'^^f 

dence  a  written  inftrument  figned  by  the  defendant,  dcnceropiow 

which  had  a  receipt  ftamp,  and  contained  a  receipt  for  without  aa 

the  price  of  the  horle,   with  the  words  fubjoined,  tun^^ 
••  warranted  found.** 

The  defendant's  counfel  objected,  that  it  could  not 
be  read  in  evidence  for  the  purpofe  of  proving  the 
warranty,  without  an  agreement  ftamp. 

Dampier  of  counfel  for  the  plaintiff  faid,  Mn  Juftice 
Lawrence  had  ruled  that  fuch  a  receipt  might  bere« 
ceived  in  evidence  to  prove  t'he  warranty,  as  well  as 
the  payment  of  the  price  of  the  horfe,  if  it  had  a  re- 
ceipt ftamp  merely  ;  as  the  warranty  came  within  the 
exception  in  the«4th  fe£tion  of  23  Geo.  3.  c.  58,  be- 
ings an  agreement  *^  relating  to  the  fale  of  goods,  wares^  ^ 
^d  merchandizes."  {a) 


(a)  Brown  ▼.  Fryc,  Devon  Sunu  Aff.  1809.  ' 

5  Lord 


40S 


CASES  AT  NISI  PRIU9. 


i8io. 


Skrinb 

V. 
El^MORJE. 


Lord  Ellenborouoh  affented  to  this  doArine 
when  the  receipt  was  found  to  have  both  a  receipt 
(lamp  and  an  agreement  ftamp. 

Garrow  and  Dampier  for  the  plaintiff. 

Park  for  the  defendant. 

[Attomies^-  S^ndt  and  Fie/JtrJ] 


86  a  written  agreement  by  a 
broker  who  buys  goods  for  his 
principal  to  indemnify  him  for 
any  lofs  ariling  on  the  refale, 
need  not  be  ftamped.  Curry  v. 
Edmifon,  3  T.  jl.  524.  But 
an  agreement  for  goods  to  be 


made,  or  the  produce  of  land 
to  be  grown,  does  not  come 
within  the  exemption*  Buxton 
▼.  Bedall,  3  Eaft  503.  Wad* 
dingtonr.  Briftow,  2Bof.5rPuL 


^^t?  H£NKIN   V.   GeRSS. 

•  

An«aioncan-    'TpHIS  was  an  a£Uon   of   affumpfit  on  a  waeer, 

not  be  main-  X*  *  o     » 

,  tained  on  a  «*  whethcr  a  pcrfon  may  be  lawfully  held  to  bail 

TfTw^  wK  on  a  fpecial  original  for  a  debt  under  40I/' 

the  parlies  have 
BO  iiilereft. 

The  pleadings  being  opened,— 


Lord  Ellenborouoh  requefted  to  fee  the  record, 
and  having  perufed  it,  he  threw  it  down  with  much 
difpleafure,  faying, — I  certainly  will  not  try  this  caufe. 
Joet  either  parcy  apply  to  the  Court  next  term  if  any 
on€  thinks  that  it  is  a  caufe  i(it  to  be  tried,    I  (it  here 

to 
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to  decide  points  of  law  that  arife  incidentally  beforcf  i*io- 
me,  and  the  decifion  of  which  is  neceifary  for  the  pur- 
pofes  of  juftice ;  not  to  ftate  my  opinion  upon  any 
queftion  fubmitted  to  me  from  idle  cutiofity.  I  have  no 
difficulty  in  faying^  that  aii  aftion  will  not  lie  on  a  wager 
on  a  point  of  law  in  which  the  parties  have  no  intereft; 
If  any  legal  queftion  could  be  raifed  in  this  manner  for 
judicial  determination,  the  inconvenience  would  be  intou 
lerable;  and  I  confider  the  attempt  extremely  indecent. 


In  the  enfuing  Term^  Park  on  behalf  of  the  plaintiff 
fubmitted  to  the  Courr^  that  as  the  bet  waa  not  im-^ 
moral,  the  a£lion  was-  maintainable,  and  the  ca«i£s 
ought  to  be  tried. — ^But 

The  Judges  all  agreed  that  the  parties  having  no 
intereft  m  the  point  of  law,  the  a&ion  could  not  be 
maintained,  and  that  the  trial  had  been  properly  ftop-^ 
ped.— They  refiifed,  however^  to  grant  a  rule'  foi^ 
judgment  as  in  cafe  of  a  nonfuit,  as  there  had  been 
no  default  on  the  part  of  the  plaintiff  in  not  proceedji 
ing  to  trial*  y 

Park  and  Puller  lot  the  plaintiffr 

Garrow  for  the  defendant. 

• 

So  a  caufe  coming  on  to  be  **  and  eleven  a  nick  to  feven/* 

tried  before   Lord  Louohbo-  his   lordfhip  ordered  it  to  be 

ItouGi!«  in  ^which  the  plaintiff  flruck  out  of  the  paper,  and  ' 

declared  on  a  wager,  <'  whether  the  Court  of  C.  P*  afterwarda 

**  thero  are  more  ways  than  fix  re&ifed  leave  to  reftore  it* 
<^  of  nicking  ft-ven  on  the  dice,  *  Brown  v.  Leefon^  a  H.  BL  43, 
^  allowing  ieven  to  be  the  nuun. 

Vol.  II.  £  c  Ax>lin«t«k 


4«>  ,    CASES  AT  NiSi  pRnrs. 


Thoiftfay,  AdLINGTON    V.  ApPLETON. 

.March  I. 

Where  an  aaios    T^HIS  was  Ell  a6Uon  for  work  and  labour,  to  recover 
reco'i^MhVba-  *  ^^^  ^^  about  lol.,  bcmg  the  balance  of  an  ac- 

lanceofan  «c-  ^  count  of  long  (landing  between  the  parties. 

)ar  of  thr  plain- 
tiff'! demand 

SS*  «dlV      '  *^^^cr  a  Judge's  order,  the  plaintiff  had  deUvered  a 
ought  ro  give       particular  of  his  demand,  which  contained  an  account 

the  defendant         n      •,     ^      r     ^  i  ^ii  ^ 

credit  f«r  pay.      for  bufinefs  done  to  the  amount  of  200I.  but  gave  the 
t*^  have  beeli  ^     defendant  no  credit  for  payments  now  admitted  to  have 

made  by  him,        y^        marlp 
andtoftatethe      ^^  maue. 
cxa^  fum  which 
the  plaintiff  goes 

iTaTaifomey         Lotd  Ellenborough.— This  particular  is  a  con- 

StJiiaTrorlTaTn-     ^^^P^  ^^  *"  authority  of  the  Court,     the  plaintiff  was 

dibtor^fidc"*r      '^ound  to  ftate  the  precife  fum  he  fought  to  recover, 

the  account,  he    axid  for  this  purpofe  to.  have  given  the  defendant  credit 

pl7»h^c«fli'  ^^  ^^^  ^  payments  made  on  account.     Such  a  particular 

wIi^redTrfhe     mifleads  the  defendant,  inftead  of  giving  him  the  in- 

•aion.  formation  to  which- he  was  entitled.     Had  he  known 

that  a  balance  of  lol.  was  all  the  plaintiff  went  for, 

he  might  very  probably  have  paid  that  fum  into  Court. 

It  is  moft  unjuft  that  under  thefe  circumftances  the 

defendant  Ihould  be  burtjiened  with  the  cofts  of  the 

adion.     I  think,  it  right  that  the  plaintiff  fliould  take 

a  verdift  for  his  balance,  without  cofts.     If  this  is 

Bot  agreed  to,  I  will  dire£t  an  application  to  be  made 

to. 
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to  the  Court,  who  will  moft  likely  order  the  plaintiflfs        1810^ 
attorney  to  pay  the  cofts  on  both  fides.  Adungtw 


V, 


The  propofal  wias  accepted.  Appl^xok; 

Molpbus  for  the  plaintiflF. 
Park  for  the  defendant. 


Green  and  others,  Affignecs,  &c.  v.  Jones.  Saturday, 

-    March  3,    . 

TN  this  cafe,  notice  had  been  given  under  49  Geo.  3.   in  an  a^ion  by 

c.  121.   §  10.  that  the  defendant  meant  to  difpute   bankrupt"*  °  * 

the  aa  of  bankruptcy.  S!.''' » n5.r 

')  coropeient  wit- 
-I  •  •         r  1111  "*" '"  fuj>port 

To  prove  this,  a  witnefs  was  called,  who  appeared  ^^^  commiffion, 

.         •  ...  J.  !_•      r  ir  alhuiigh  he  may 

to  be  the  petmoning  creditor  himfelf.  be  caitet*  on  tht 

other  fide  Co 
prove  ic  invalid. 

Garrow  for  the  defendant  objeded  to  his  compe- 
tency. 

Toppings  contra,  contended  that  the  petitioning  cre^ 
ditor  was  not  difqualified  to  give  evidence  in  fupport 
of  the  commiflion,  as  it  is  not  neceflarily  the  intereft  of 
a  creditor  that  the  debtor,  though  infolvent,  fliould  be 
made  a  bankrupt  (a),  and  as  the  witnefs  had  no  more 
intereft  in  this  adion  than  any  other  creditor. 


(a)  Williams  ▼.  Stevens,  ante  300. 

£  e  2  Lord 


4i»  CASES  AT  NISI  PRIUS. 

^'^  ^  liord  Ellenborough. — I  am  of  opinion  that  the 
witnels  is  incompetent  I  remember  a  cafe  in  which 
I  was  myfelf  comifel,  and  in  which  the  petitioning 
creditor  was  called  to  upfet  the  comnuffion.  'i  ob- 
je&ed  to  his  competency,  on  the  fcore  that  he  hsid  a 
ftrong  intereft  to  fupport  it ;  tlbat  he  was  to  be  con- 
fidered  in  fome  fenfe  as  a  party  to  the  caufe,  and  that 
to  examine  him  on  the  other  fide  was  holding  out  a 
lure  to  his  coufcience.  However,  the  Judge  at  Nifi 
Prius  held  that  he  was  ^  competent  witnefs  ;  and  Lord 
Chancellor  Thurlow,  by  whom  the  iflue  had  been  di- 
reded,  afterwards  declared  himfelf  of  the  fame  opinion. 
But  I  conceive  that  the  petitioning  creditor  is  not  a 
competent  witnefs  to  Oiew  that  the  coi^miflion  was  re- 
giilarly  fued  out.  He  enters  into  a  bond  to  the 
Lord  Chancellor,  conditioned  to  eftablifli  the  feveral 
fa£b  upon  which,  the  validity. of  the  commiilion  de- 
pends, and  to  caufe  it  to  be  effedually  executed  (a). 
He  has,  therefore,  a  cleSf  and  dired  intereil  in  the 
queftion  at  iifue. 

FlaintiiF  nonfuited  (b). 

Toppin^y  Tates^  and  Littledale  for  the  plaintiff 
.  Car  row  and  Marryat  for  the  defendant. 


(if)  2  Cooks'B  B.  L.  3. 
(3)  FjWr49  G.J.  c.  121.  J  14. 


M£RLX 
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Merlu  and  others  v.  John  Welu*  SMurday, 

March  p 

'TPHIS  was  an  a&Ion  of  aflumpfit  on  the  guarantie  ^^|',"* '^y*^^ 

contained  in  the^ollowing  letter  from  the  de&n^  n>,  A.'becOTMt 

dant  to  the  plaintiffs,  dated  9th  June  1807  :  S^kMcX 

conirtA  with 

uenuemen,                ,  i^^  ,0^,  ,t^^ 

*•  I  have  been  applied  to  by  my  brother  William  f"*""^!(hldT 

•*  Wells,  jeweller,  to  be  bound  to  you  for  any  debts  one  dealing  bc- 

^'  he  may  contrad,  not  to  exceed  one  hundred  pounds  tothar  a^'oMnts 

"  (with  you)  for  goods  neceflary  in  his  bufmefs  as  a  ™2bi"2f^ 

*' jeweller.     I  have  wrote  to  fay  by  this  declaration,  iooi./*rhichC. 

**  1  confider  myfelf  bound  to  you  for  any  debt  he  7mt  to  b. 
<«  may  contraft  for  his  bufinefs  as  a  jeweller  not  ex* 
^*  cceding  one  hundred  pounds  after  this  date. 

(Signe4)        «  John  Wells.'" 


The  plaintiffs  contifiued  to  fupply  William  tVelk 
with  go6ds  in  his. bufinefs  above  a  twehremomh  after^ 
wards  to  a  confiderable  amount,  during  which  time 
they  leveral  times  balanced  accounts  with  him,  and 
he  paid  them  above  the  fum  of  locL  The  quedion 
was,  whether  the  defendant's  guarantie  was  limited  to 
the  firft  hundred  pounds  for  which  the  ^aintiffs  gave 
credit  to  Jfilliam  Wells^  or  extended  to  any  fum  of 
that  amount  which  he  ihould  thereafter  owe  them 
for  goods  fupplied  to  him  in  the  bufinefs  of  % 
jeweller. 

Garrtnv  contended  for  the  former  interpretation* 
The  parties  evidently  contemplated  one  dealing  to  the 

£  e  3  apiouat 


1809. 

Merle 
and  others 

jQHNWjtLLS. 


...    CASES  AT  NISI  PRIUS, 

amount  of  I  ool.  If  not,  when  was  the  defendant's 
refponfibility  to  ceafe.  He  could  not  mean  to  bind 
hirafelf  and  his  executors  during  his  brother's  life. 
The  debt'had  been  fatisfied  for  which  the  defendant 
became  bound,  and  the  guarantie  was  extinguiflied 
before  the  goods  were  delivered  for  which  this  aflion 
was  brought. 


Lord  Ellenborough.  I  think  the  defendant  was 
anfwerable  for  any  debt  not  exceeding  j  00 1.  which 
WilUam  Wells  might  from  time  to  time  contradt  with 
the  plaintiffs  in  the  way  of  his  bufinefs.  The  gua- 
rantie is  not  confined  to  one  inflance,  but  applies  to 
debts  fucceflively  renewed.  If  a  party  means  tO'  be 
furety  only  for  a  fingle  dealing,  he  fliould  take  care 
to  fay  fo.  By  fuch  an  inftrument  as  this,  a  continuing 
furetilhip  is  created  to  the  fpecified  amount.  There 
muft  therefore  be  a  — ^-? 

Verdid  for  the  plaintiffs  for  lool, 

Park  and  Marryat  for  the  plaintiffs. 

Carrow  and  Comyn  for  the  defendant. 

[Aiilornieii  Ldmh  and  EJmonJi.J 
Fide  Mafon  y.  Fritchard,  pofl^ 


BUTLIR 
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Butler  v.  H£ANE. 

*T^HIS  was  an  aftion  againft  a  common  carrier  for 
the  lofs  of  a  trunk  delivered  to  him  for  the  pur'- 
pofe  of  being  carried  from  Cheltenham  to  London. 

Defence,  that  the  trunk  w^  above  the  value  of  51.^ 
and  had  not  been  entered  or  paid  for  as  fuch,  accord- 
ing to  a  notice  for  this  purpofe. 

It  appeared  that  the  defendant  is  owner  of  a  wag- 
gon which  travels  from  Gloucejier  to  London j  through 
Cheltenham.  At  the  waggon  offices  in  London  and 
Gloucejier^  there  is  a  board  with  large  letters  painted 
upon  it,  giving  the  ufual  notice.  But  at  Cheltenham 
the  only  mode  taken  to  publifli  this  notice  was  by 
nailing  upon  the  office  door  a  hand-bill,  dating  in 
large  print  the  many  advantages  belonging  to  the 
waggon,  and  in  a  very  fmall  character  at  the  bottom, 
that  the  owner  would  not  be  anfwerable  for  goods 
above  the  value  of  ^L,  unlefs  entered  as  fuch,  aji4  p?^4 
for  accordingly. 

Lord  Ellen^orough. —  This  is  not  enough  to 
limit  the  defendant's  common  law  liability.  We 
have  not  fufficlent  evidence  of  any  fpecial  contra£t. 
The  jury  ought  to  believe  that  at  the  time  when  the 
trunk  was  delivered  at  the4;aggon  office  at  Cheltenham^ 
the  plaintiff  or  hisagent  there  faw,  or  had  ample  nu:ans 
pf  feeing,  the  terms  oh  which  the  defendant  carries 


Saturday, 
March  3. 

It  is  notiuffi* 
cient  notice  fo 
limit  the  com- 
mon law  re- 
fponfibility  of  a 
carrier,  fur  hiia 
to  patVc  upon 
the  door  of  hit 
office  where 
goods  are  re- 
ceived and  deli* 
vered,  a  bill 
blazoning  the 
advantages  of 
his  convey ancefy 
andAattng  in 
fmali  chx rasters 
at  the  bottom  of 
if,  that  he  vrill 
not  be  anfwer- 
able for  goodt 
above  the  value 
of  5  I.  un)f  f«  eiv 
teredasfuch  sind 
paid  fur  accord- 
ingly. 


£  e  4 


on 


*l< 
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1810. 


on  hts'  bufinefs.  How  can  this  be  inferred  frqm  the 
hand  bill  nai)ed  on  the  door^Ayhich  called  the  attention 
to  every  thing  that  yras  attradliye,  and  concealed  whaf: 
was  calci^Iared  to  repel  cuftomers  ?  If  a  common  car? 
l-ier  is  to  be  allowed  to  limit  his  refponfibility,  he  mu{|: 
take  care  thkt  every  one  who  deals  with  him  is  fully 
informed  of  the  limits  to  which  he  confines  it« 

Verdift  for  the  plaintiff. 

Garrow  and  Marryai  for  the  plaintiff* 

Park  ioT  the  defendant. 

[Attorairi  Sudimu  and  Orrtl.l 

1  .         1— i^rMpia^i      I.  I  ■■  !■  ■■■■  11       ^11  111  I 

'    Vide  Cobden  t.  Boltoii|  anie  loS. 


TueWay, 
March  6. 

Ifgoodtarrd&* 
Jivcrcd  gencrical- 
\j  of  llie  tort  or- 
dered, the  pficc 
cannot  be  reco« 
ve'red  back  in 
an  a^liuo  fur 
money  had  ;:nd 
received  9i%  upon 
a  failure  oK  n* 
iideraiiuii,  l>ow« 
ever  bad  '•  rir 
quality  fn-'<y  It^ 
and  dt<  hough     ^ 
ihey  are  quite 
uuai  lu  u(c. 


Fortune  v.  Lingham. 

A  SSUMPSIT  on  a  warranty,  that  goods  fold  were 
equal  to  fample,  with  a  count  for  money  had  and 
received. 

The  goods  confided  of  (lock  fiih ;  and  feveral  wit^ 
nefles  fwore  that  they  were  worm-eaten,  putrid,  and 
wholly  unfit  for  human\4i|e'}  but  no  fuffident  erf* 
deuce  could  be  adduced  of  the  warranty^ 

Tark 
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Park  for  the  plaindflF  ccmtended,  that  he  might 
recover  back  the  price^  as  money  had  and  received^ 
the  confideration  having  entirely  failed* 

Lord  Ellenborough. — If,  inftead  of  ftock  fifli, 
the  defendant  had  delivered  to  the  plaintiff  a  quantity 
pi  faw-duft,  the  price  might  be  recovered  back  in  the 
manner  propofed.  But  ftock  fijDb  were  delivered, 
though  feemingly  in  very  bad  condition ;  and  you 
cannot  be  permitted  to  ixy  whether  they  were  of  a 
good  or  bad  quality,  whether  they  were  fit  or  unfit 
for  ufe,  in  an  adion  for  money  had  and  received.  For 
(his  purpofe  a  ipecisd  count  was  indifpenfible. 

FlaindiF  nonfuited. 

Park  and  Puller  for  the  plaintiff! 

Garrow  for  the  defendant. 

f  Anomict,  fFtnttr  anf  l>4iii»] 


4>7 
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1810. 


Foaxuiis 

V, 

Lmwuii. 


Fide  Power  ▼.  Wells,  Cowp.  81S.    Wefton  t.  Downs,  Doiig. 
ij.    Towers  y.  Barrett,  x  T.  R.  133. 


Williamson  and  another  v. 

MiTCHSLL. 


Benkstt  and 


Tuefdaf, 
March  6. 


DECLARATION  againft  the  defendants  as  makers  ^;  «»«««r* 
Qt  a  promifiory  note  far  aool.  «*>«  »*«"?«  of 

p4]rnirnt  of 
fMUj  sad  pijNiiiluig  fp  it^  th«  moo«7,  It  t  fpccial  tgitemcac  and  nor  a  pu  miffoiy  tmu 

The 


4iS 
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The  ihftrument  produced  was  in  folbwing  form, 
with  a  promiflbry  note  (tamp ; 

"  Borrowed  and  received  of  L  and  J.  Williamfon 
**  (the  plaintiffs)  the  fum  of  200I.  in  three  drafts  by 
"  W,  and  B.  Williamfon,  dated  as  under,  payable  to 
"  us  W.  Bennett  and  S.  Mitchell  on  J.  and  J.  Wil- 
**  liamfon,  which  we  promife  to  pay  unto  the  faid  J. 

-  *'  and  J.  Williamfon  with  intereft.     As  witnefs  this 

- "  26th  day  of  Auguft  1 802. 

"  Auguft  26th,  I  draft  at  2  months  j^.120 

-: — . '     .  ■  ■  ■    I  do.      — ~  30 

'   > — —    I  do.         ^  50 

W.  Bennett. 
S,  Mitchell/* 

Garrow  objefted  that  this  was  an  agreement,  not  a 
■promiflory.  note,  and  that  it  could  not  be  received  ia 
evidence  without  an  agreement  .ftamp« 

Park,  contra^  infifted  that  it  was  merely  a  promiflbry 
note,  expreiling  the  coniideradon  for  which  it  was 
given,  viz.  money  advanced  by  the  plaintiff.  The 
firft  part  of  it  concerning  the  drafts,  amounts  to  no 
ipore than  the  common ^xpreflion,  "  value  receivedj* 
which  ufually  com'es  at  the  end  oJf  a  promiffory  note. 
This  is  a  promiffory  note  either  payable  on  demand 
from  the  date  of  it,  or  after  the  drafts  on  the  plaintiffs 
were  due,  and  the  declaration  ^pntaips  counts  in 
l)oth  ways. 


J-or4 
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Lord  Ellenborough.  I  think  that  this  is  a  fpe- 
cial  agreement,  and  not  a  promiflbry  note.  There 
can  be  no  doubt  that  the  money  was  not  payable  im- 
mediately, and  that  it  was  not  to  be  paid  at  all,  ^nlefs 
the  drafts  were  honoured.  The  tranfaftion  oh  the 
face  of  the  inftrument  is  evidently  this :  the  plaintifis 
were  to  advance  money  to  the  defendants,  for  which 
•this  was  to  be  a  fecurity,  binding  on  the  defendants  after 
the  money  had  been  received.  The  defendants  do  not 
abfolutely  promife  to  pay  200I.,  but  the  200L  they 
were  about  to  borrow.  All  the  ambiguity  would  be 
removed  by  reading  '*  which  we  promile  to  fuy^^ 
^'  which  we  promile  to  repay y  I  canaot  admit  the 
inftrument  as  a  promiiTory  note, 

plaintiff  nonfuited. 

Park^Marryat^  and  Barrow  for  the  plaintiffs, 

Garrcw  and  Littledale  for  the  defendants. 

[Attornieti  Ktatfty  and  Battyi>'\ 

Vide  Leeds  y.  Lancalhirey  anie  205. 


.4«9 
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William- 
son 
and  another 

Bekkxtt 
and 

MiTCBXLU 


D*  M«TT0K 
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Ms.r.  ]D!£  Mutton  and  another  v.  Dz  Mellon. 

March  f. 

AYfrackmnii     1t/rbK£T  had  and  received. 

^oiiiicUed  at  XtX 

X«(/iM  e«nfignt 

a  cargo  which  it  j)e  Mettofi  was  bom  m  France,   and  the  other 

»tS^s,undJ  jk^atiS  in  SwiizeHand.    They  had  carried  on  trade 

wUve'ptortL*  for  foine  time  in  partnerfhip  at  Lijbon^  and  were  do- 

M  *ViiyiffJ!rf;*  JJ^icflcd  there.    During  the  prefent  war  they  configned 

The  (hip  being  a  careo  by  a  Portuguefe  fhip  called  the  Fellcidad  from 

taken  and  ^  .^  \-r  >«i  •  t    •  i  « 

brought  into  an  ,  Ltjbm  to  NanUs.  This  was  their  property  ;  but  the 
Srgoiiffied*  papers  refpefting  it  were  made  out  in  the  name  of 
AdmliS'^lThe  I>e  Mellon,  the  defendant,  a  native  Portuguefe  fubjed, 
Voiiuguexe,with  ^hQ  a6led  upon  the  occafion  as  "  Netdralizer"— -The 

.ihcpnvrf  of  the    ,  • 

Fienchman,  Felic'tdad  was  captured  by  an  Englifli  cruizer,  and  her 

it^demed'to  L^  cargo  libelled  in  the  High  Court  of  Admiralty.     A 

hImTneuC  claiui  was  ihctt  put  in  by  the  agent  of  De  Mellon  with 

Sr/^Xrin  ^^  privity  of  the  plaintiffs,  and  the  cargo  was  ordered 

action  at  law  to  bc  rcftorcd  to  him  as  Portuguefe  property.     It  was 

wards  be  main-  for  the  proceeds  of  this  cargo,  which  the  defendant  had 

PrcTcliman '  acknowledged  he  had  received,  that  the  prefent  adion 

againftthePor-  ^^S  brOUffht, 
tugurze  to  reco-  ^•**'  ^/*vM^"i.t 
ver  thepioccedi 

The  Attorney  General  contended,  that  the  plaintiffs 
had  a  clear  right  to  recover,  as  the  money  was  un» 
doubtedly  theirs,  and  there  was  nothing  illegal  in  the 
tranfa&ion  to  prevent  them  from  aflerting  their  rights 
in  an  Englifli  Court  of  juftice.  The  voyage  from 
Lijbon  to  Nayites  was  fandioned  by  the  law  of  na- 
tions. The  plaintiffs,  being  domiciled  in  Portugal,  had 
'5  a  right 
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a  Hght  to  trade  to  any  part  of  France.  The  advienture        iSip. 
might  have  been  carried  on,  m  their  own  naijaes,  and  ^r*^^^****""^ 
could  not  be  vitiated  by  the  fubftitution  of  the  name    and  ^s^atba; 
of  a  native  Portuguefe  fubjed.     The  objed  of  that  ^* 

moft  probably  was^  to  lull  fufpicien  and  to  pr^ent  1^***^WP?* 
capture ;  but  the  plaintiffs  had  only  to  guard  againft, 
groundlefs  fufpicion  and  unjuft  capture.  If  thefe  fads 
had  been  eftabliflied  in  the  Admiralty  Qoiurtj  tj^e 
could  be  no  doubt  that  a  reftitution  wouM  have  been 
ordered  to  the  plaintiffs  dire&ly.  De  Mellon^  how- 
ever, was  only  their  agent,  and  was  liable  for  the 
amount  of  the  cargo  as  money  had  and  received  to 
their  ufe. 

Lord  ELLENBORouoH.-^What  would  have  beea 
done  in  the  Court  of  Admiralty  oa  proof  of  thefe  fa£ts 
it  is  not  for  me  to  determine }  but  thofe  who  have 
procured  an  adjudication  in  that  court  to  another  per* 
fon,  fhall  not  be  permitted  here  to  claim  the  fame  ptH>- 
perty  as  belonging  to  themfelves.  De  Meikfty  a  na- 
tive Portuguefe  merchant^  being  fet  up  a&  the  real 
owner  of  the  cargo  of  the  Felicidad,  the  Court  of  Ad- 
miralty was  impofed  upon,  and  might  be  preveiited. 
from  thoroughly  invefligating  the  circumftances  of  the 
cafe.  Perhaps  upon  farther  inquiry  the  property 
might  have  turned  out  to  belong  neither  to  the  con* 
fignor  nor  the  "  neutralizer,**  but  to  the  confignee  at 
Nant^.  At  all  events,  parties  cannot  have  the  afBft- 
ance  of  our  courts  in  carrying  on  this  fyftem  of  de- 
ception, and  the  plaintiffs  cannot  maintain  an  adion 
at  law  for  that  which  they  have  folemnly  declared  to 
be  the  property  of  the  defendant. 

The 
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.  iSioI  The  plaintifFs  were  nonfuit'::!.  :.n  l-the  Court  of  K  B. 

dTmetton    ^^^^  ^^^'^  refurcd  a  role  to  ihew  caaie  why  the  non- 
and  another    fuit  fhould  not  be  fet  afide. 


Ds  Mkllok. 


The  Attorney  General^  Garrowj  and  Bofanquet  for 
the  plaintiffs. 

Park  and  Topping  for  the  defendant. 

[Actorniesy  'Bearce^  and  /Ttfy*  &  Frtfifield.'^ 


Friday, 
March  9. 

A  bond  of  in- 
demnity given 
to  the  trui^eet  of 
a  public  uniacor* 
poratcd  iofur- 
aoce  company^ 
conditioned  for 
the  good  con* 
dua  of  a  clerk 
white  in  the  fer- 
viceof  the/rt/i/ 
twnpany^  remains 
in  full  force  dur'» 
log  the  period  the 
clerk  continues 
to  ferve  the  com<* 
jpanvy  although 
tliere  be  changes 
among  the  indi- 
vidual members 
of  whom  the 
company  is 
computed.     , 


M£TCALF£  and  others  v.  Bruin. 

T^EBT  on  bond,  dated  i8th  June  1803,  in  the  penal 
fum  of  2,000 1.  with  the  following  condition : 

.  "  Whereas  T.  H.  Wilkinfon  is  chofen  and  admitted 
"  into  the  fenice  of  the  Globe  Infuiv.nce  Company, 
"the  condition  of  this  obligation  is  fuch,  that  if  the 
*'  faid  T  H.  Wilkinfon  do  and  fliall,  from  time  to 
^*  time,  and  at  all  times  hereafter,  during  his  continu- 
**  ance  in  the  faid  fervice  of  the  faid  company,  faith- 
**  fully,  honeftly,  diligently,  and  carefully  execute, 
*'  perform,  and  difcharge  the  faid  fervice,  and  all  and 
**  every  other  fervices  of  the  faid  company,  wherein 
•'*he  is,  fhall,  or  may  be  employed,  or  whereunto  he 
"is,  (hall,  or  may  be  called,  and  fhall,  fo  foon  as  he 
"4hall  be  thereunto  required,  give  and  deliver  in 
"  writing  a  juft  ajid  true  account  df  all  niionies,  notes, 

"bills, 
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"bilk,  &c.  which  in  the  faid  fervice  ihall  come  to  the  -:      '8ia  -  ^ 

*^ hands,  of  tho  faid  T.  H.  Wilkinfon,  or  which  he  ihaU    ^Jhxcalm 

•^  be  entrufted  with  by  or  on  account  of  the  faid  com-    and  othen  ^ 

**  pany,  and  aUb  make  good,  anfwer  for,  and  pay  the      beuin 

^^  monies  dae  on  the  balance  of  fuch  account  to  the 

^' :  faid  company,  or  fuch  perfons  as  the  faid  company, 

^^or  the  court  of  dire&ors  thereof  for  the  time  being, 

^^  fhall  appoint,  and  (hall  and  do,  moreover,  well  and  ' 

^'  Jufficiently  fave  harmlefs  and  keep  indemnified  the 

^'  faid  company,  and  the  diredors  and  all  other  mem« 

^^  bers  thereof,  from  and  againft  all  lofles,  &c.  for  or 

**  by  reafon  of  any  matter,  &c.  done  or  omitted  to  be 

^'  done  by  the  faid  T.H«.Wilkinfon  in  or  during  his 

^^  faid  fervice ;  then  this  obligation  to  be  void,  &c/* 

The  defendant  after  craving  oyer  pleaded ;    ift, 
Non  eft  fa&um :  zdly,  Performance. 

,  The  replication  to  the  2d  plea  affigned  various 
breaches  of  the  condition  by  Wilkinfon  from  the  i  ft  of 
January  1804  to  the  commencement  of  the  fuit}-*- 
which  were  denied  by  the  rejoinder. 

It  appeared  that  the  plaintiffs  were  five  of  the  truf- 
tees  of  The  Globe  Infurance  Company  j  that  this  com- 
pa!hy  is  unincorporated,  but  that  four  years  after  the 
date  of  the  bond  the  mismbers  obtained  two  ads  of 
parliament  to  enable  them  to  fue  and  be  fued  in  the 
name  of  their  treafurer ;  that  there  has  been  a  continual 
fluduation  in  the  members  of  the  company;  that  in  the 
years  1803,  4,  and  5^  many  old  members  went  out 

7  and 
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iSxd.       and  new  ones  came  in ;  and  that  there  were^  generally 
upwards  of  a  hundred  changes  in  the  courfe  of  a  year. 

TbeJitomey  General  for  the  defendant  contended, 
that  as  foon  as  there  was  any  change  among  die  menu 
bers  of  the  company,  the  bond  was  at  an  ^d.  The 
GMe  In/urance  Company,  not  being  a  corporation,  is 
like  any  other  partnerfliip  or  mercantile  firm,  and  there 
is  no  point  of  law  bettej:  eftabliflitd  than  that  a  bond 
conditioned  for  the  good  conduQ  of  a  clerk  to  any 
partnerfhip,  ceafes  to  operate  the  moment  an  old 
member  goes  out  of  the  partner/hip,  or  a  new^one 
comes  in.  The  notion  that  tKi  fecurity  is  given  to 
the  boti/i  and  «not  to  the  individuals  compofing  it, 
has  been  long  exploded.  The  defendant  might  have 
great  confidence  in  the  prudence  and  diligence  of 
fbm^  of  the  members  of  the  Globe  Infurance  Coou 
pany  who  retired,  and  he  might  have  fuch  an  opinion 
of  the  negligence  and  folly  of  fome  who  bought  in, 
that  be  would  by  no  means  have  become  bound  for 
a  defk  under  their  fuperintendance.  But  none  of 
the  breaches  were  |)roved.  By  the  words  *^  /aid 
Company*  in  the  condition,  muft  be  underftood,  the 
Company  in  exiftence  at  the  execution  of  the  bond  ; 
and  that  Company  had  ceafed  to  exift,  and  another 
partnerfhip  was  formed,  before  any  of  the  money  had 
been  received  by  Wilkinfon  which  he  had  not  brought 
to  account. 

Lord  EjLLE^i  BOROUGH. — Where  a  bond  of  indem- 
nity  is  given  for  the  conduft  of  a  clerk  in  a  banking 

houfe^ ' 
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houfe,  or  any  common  partnerfhip,  the  law  is  clearly  ,    J^^^ 
as  it  has  been  laid  down,  and  the  inftant  there  is  a    Metcalfe 
change  in  the  firm,  the  indemnity  is  at  an  end.     But     and  others 
The  Globe  Infurance  Corapany  is  neceffarily  a  flux  body;       ^^'  ^ 
and  its  conflitution  muS   have  been  contemplated 
when  the  bond  was  given.     This,  like  other  con- 
trails, muft  be  conftrued  according  to  the  intention 
of  the  contrafting  parties.     I  think  the  obligor  muft 
be  taken  to  have  meant  The  Globe  Infurance  Company 
for  the  time  beings  and  I  am  therefore  of  opinion  that 
iiis  refponfibility  is  not  affeded  by  a  change  among  the 
members  of  which  it  is  compofed. 

The  plaintiff  had  d  verdift,  and  the  ehfuing  term 
the  Court  of  EL  B.  difcharged  a  rule  which  they  had 
granted  to  fhew  caufe  why  there  fliould  pot  be  a  new 
trial.  .  . 

Gartow  and  Taddy  for  (he  plaintiffs. 

The  Atiomey  GeneraU  Park,  Wigley  and  Comyn  for 
the  defendant. 

[Attoiaiei,  XWy*  and  -Wy-i 


Vide  Arlington  v.  Mcrricke,  ^91  n.  Mjcn  t.  Edge,  7  T.R. 

;iSaumL4it«  Wright T.Rufia,  254.    Sttanget.  Lcc»  3  Eaft 

2Black.Rcp.9s4.  3  Wilf..53»'  4^4-    DaactT.GWkr,  iNtw 

S.  C.  Barker  v.  Parker,  i  T.R.  Rep.  34. 
287.    Barclay  ▼.  Lucas,    It. 


Voi.II.  Ff  DiBtn.^ 
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Mays- 
Ill  an  adlion  for 
monqr  h&d  and 
tcceived  to  re- 
tovcrarum  pi  id 
by  athinipcrfon 
iBto  the  defend-  '^ 
•ni'a  handi  far 
the  plaitttifTs 
ufcy  the  plaintiff 
U  B6t  ontickd  lo 
intere^.— 
The  ruk  upon 
this  fubje^  in 

t  Cmm^  50. 
coniirmcd  by 
ch  Court  o» 
K.B. 


bjK  BfRKALEB  1).  FuiiLER  and  Others 

npHlS  wa$  an  a£kion  for  money  had  and  received^  t9 
recover  the  fum  of  894I.  i6s.  pd.  andimercA 
thereupon,  under  die  followinc  circumftances :   '^ 

The  plaintiff  was  holder  of  a  bill  of  exchaz^^ 
for  that  amount,  accepted  payable  at  the  banking 
houfe  of  the  defendants.  The  bill  became  due  the 
23d  of  September  lafl,  and  on  that  day  the  clerk  of 
the  acceptors  paid  in  money  at  the  defendants'  banking 
houfe  for  the  purpofe  of  ts&ing  it  up.  The  acceptors 
happened  at  this  time  to  be  indebted  to  the  de- 
fendants ;  and  the  latter,  inftead  of  paying  the  money 
to  the  plaintiff  as  holder  of  the  bill,  infilled  that 
they  had  a  right  to  apply  it  in  fatisfaftion  of  the  ba- 
fance  due  Co  themfeives  from  the  acceptors* 

It  being  fettled  that  this  was  money  had  and  re» 
cdved  by  the  defendants  to  the  ufe  of  the  plaintiff  as 
bplder  of  the  bill,— 


The  Aftomey  General  infiffed  that  he  was  endtled 
to*  intereft  upon  the  894I.  i6s«  pd*  from  the  a^d. 
of  September  to  the  time  of  fign&ig  final  judgment, 
'^-•which  amounted  to  28I.  13&  This  was  a  liquidated 
demand ;  payment  had  been  requefted ;  the  defend* 
ants  had  no  doubt  made  Uitercft  of  the  money  \  the 

>'-  pkdntiff 
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plaintiff  certainly  ivould  have  turned  it  to  advantage, 
had  it  been  duly  paid  to  him ;  therefore,  according  to 
the  rales  of  juftice  and  of  law,  the  plaintiff  was  en- 
titled to  a  compenfation,  in  the  (hape  of  intereft^  for 
the  injury  he  had  fuffered  by  the  money  being  with- 
held from  him.  —-But 


4^1 


i&io. 


Lo)rd  £LLENboRoUGR  decided,  that  as  there  wa» 
110  contraft,  either  exprefs  or  implied^  to  pay  intereft 
in  this  cafe,  inte^  could  not  be  allowed.  His  Lord- 
(hip  agam  laid  down  the  rule  as  it  Is  ftated  in  De 
HavUland  v.  Bowtrbahk^  1  Campb.  50. ;  and  having 
no  doubt  upon  the  point,  refnfed  to  iave  it }  but  re- 
quefted  the  Attorney  General  if  he  thought  the  direc« 
4ion  erroneous^  to  bring  the  matter  before  the  court* 

Accordmgly  the  plaintiff  had  »  verdi£t  only  for  the 
principal  money ;.  and  when  the  term  came,  the  At^ 
torney  General  fubmitted  to  the  Court  of  K.  B.  that 
the  fum  bdng  liqiudated,  he  was  entitled  to  intereft 
after  a  demand  of  paymeqt. — But 

The  Judges  all  agreed  that  intereft  ought  not  to 
have  been  given.— Le  Blanc>  J.  mentioned  with^ 
difapprobatioQ  the  circumftance  of  Mr.  Ji^ce  BulUr 
having  allowed  intereft  on  policies  of  infurance,  and 
£ud,  that  the  debt  bring  liquidated,  was  not  now  the 
rule  by  which  intereft  was  recoverable^' 


Nothing  was  taken  by  the  motion. 


The 
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1810.         The  Attorney  General  and  Wigley  for  the  plamtiff. 


De  Ber. 

NAJLES 
FULLFR 

and  otheri. 


Garrow  for  the  defendants. 


Q.  Whether  intereft  would 
be  allowed  in  an  aftion  for  not 
giving  a  bill  of  exchange  in  pay- 
ment of  goods  fold,  from  the 
time  when  the  bill,  if  given, 
would  have  become  due  ?«— Inte- 
reft has  very  recently  been  given 
in  fuch  ft  gafe  by  the  Court  of 
Exchequer  Chamier,  where  the 
pra£lice  fcems  now  to  be  to  allow 
intereft  only  if  intereft  Was  re- 
coverable below. 

Becher  and  another  v.  Jones 
( tn  error  )  — Exchequer  Chamber ^ 
Saturday^  26th  May  ^  1 8 1  o.— The 
declaration  ftated,  that  the 
plaintiff  fold  and  delivered  to 
the  defendants  twenty  bales  of 
cotton,  for  the  price  of  709/. 
17/.  6d,  to  be  paid  for  at  the 
expiration  of  four  months  from 
fuch  fale  and  delivery,  by  giving 
a  bill  of  exchange  to  the  plain- 
tiff, payable  two  months  after 
the  giving  thereof;  but  that  tht 
defendants  had  not  given  a  bill, 
or  paid  for  the  goods.  There 
were  other  fpecial  counts  in  the 
declaration, and  counts  for  goods 
fold  and  delivered.  After  judg- 
ment by  defiult,  and  a  writ  of 
enquiry  executed,  a  writ  of  error 
was  brought,  on  which  there 
was  judgment  for  the  defendant 
in  error  this  term. 


Littledale  now  moved,  that  it 
might  be  referred  to  the  Clerk 
of  the  Errors,  to  calculate  the 
amount  of  the  intereft  upon  the 
final  judgment  obtained  in  this 
caufe,  from  the  time  of  the  fer- 
vice  of  the  allowance  of  the 
writ  of  error  until  the  affirmance 
of  the  faid  judgment  in  this 
court,  and  that  fuch  intereft 
might  be  added  to  the  damages 
for  which  fuch  final  judgment 
was  entered  up. 

Campbellj  contra^  allowed, 
that  by  3  Hen.  7.  c.  ic.  and 
19  Hen.  7.  c.  20.  the  court  had 
authority  to  give  intereft  by  way 
of  damages  on  the  affirmance  of 
a  judgment  in  every  cafe  5  but 
fubmitted  that  the  pradice  of 
the  Exchequer  Chamhernow  was* 
to  give  intereft  only  in  cafes 
where  a  debt  wap  recovered 
which  carried  intereft  of  itfelf. 
Though  they  once  had  allowed 
intereft  in  an  ^Sdon  of  tort^ 
(Lord  Lonfdale  v.  Littledale f 
2  H.  BL  267.)  and  in  an  a6^ion 
on  an  attorney's  bill,  {Shepherd 
V.  Mackrethi  z  H.  BU  284.) 
thefe  decifions  had  been  difap- 
proved  of;  and,  fubfequently, 
intereft  had  been  refufed  in  an 
afiion  on  an  attorney's  bill 
{Waikcr  v.  BaOey^  %  Bof.lg 
{Pul. 
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Pit!,  i  19.)  where  the  court  faid, 
that  fimikr  applications  had 
been  frequently  made  and  re- 
je6lcd  ;  and  in  a  dill  later  cafe, 
( Brjfiow  V,  WaJiUngtottj  2  New 
Rep.  355- )  it  \va$  laid  down, 
that  intereft  fhould  not  be  al- 
lowed upon  affirmance  of  a 
judgment  in  an  a^ion  for  not 
performing  a  contrail.  In 
fuch  an  adioa  as  the  pre- 
fent,  intereft  could  not  be 
allowed  by  the  jury.  The 
notion  that  a  liquidated  demand 
carries  intereft  has  been  fome 
time  exploded,  and  intereft  can 
only  -be  given  on  debts  pay- 
able on  a  certain  day,  as  pro- 
'mifory  notes  ;ind  bills  of  ex- 
change, or  where  there  is  a  con- 
trad  either  exprefs  or  implied 
£0  pay  intereft.  This  is  no 
more  than  the  common  cafe  of 
goods  fold  and  delWcred. 

Sir  J.  Mansfield,  C.  J. — 
You  allow  that  if  you  had  given 
the  bill  b  part  performance  of 
your  agreement,  you  muft  have 
J)aid  intereft  pending  the  writ 
of  error.  Then,  are  you  to  be 
placed  in  a  better  fituation  fey 
refufing  to  give  the  bill,  and  per- 
forming no  part  of  the  contraf^  ? 
This  would  be  moft  unjuft.  I 
am  of  opinion  that  intereft  ou^ht 
to  be  allowed  in  the  fame  man- 
ner as  if  the  adion  had  been 
brought  on  a  bill  accepted  in 
payment  of  the  goods. 

Thompson,  .B. — According' 
tt>  the  rule  you  contend  for,  we 


ought  totdlow  intereft  upon  the 
affirmance  of  the  judgment ;  as 
this^  I  conceive,  is  a  debt  which 
carries  intereft  of  itfelf,  and  in- 
tereft from  the  time  the  bill 
would  have  become  due,  ought 
to  have  been  given  on  the  exe- 
cution of  the  writ  of  inquiry. 

The  other  judges  aflenting, 

Rule  granted,        . 


x8io. 


De  Ber. 

MALES 

Fuller 
and  otheri^ 


Since  the  laft  cafe  was  fent  to 
the  prefs,  the  court  of  K.  B.  has 
determined,  that  intereft  ought 
not  to  be  allowed  in  an  adlion 
for  goods  fold  and  delivered,  to 
be  paid  for  at  a  certain  day. 

Gordon  and  others  v«  Swan 
and  others y  K,B.  ^o  May  1810. 

Taddy  moved  for  a  rule  to 
fliew  caufe  why  the  inquifition 
executed  in  this  cafe  (hould  not 
be  fet  aiide,  on  account  of  a  mif- 
diredtion  of  the  und'T-iheriff. 
The  a£Hon  was  for  goods  fold 
by  the  following  C9ntra£l : 

*•  London,  9  Sept.  1808. 

•<  Sold  for  account   Meffrs. 
'*  Gordon  &  Murphy — 
«  To  Swan,  Anderfon,  &  C#. 

"  About   150    tons  Spanifh 
<«  copper,  at  84 1.  per  ton,  to  be 
.  *<  received  in  14  days  ;  payable 
«  atfx  months.** 

The  principal  hnd  been  paid 
after  the  commencement  of  the 
a^lion;  and  the  queftioh  was,  ; 
Whether  intereft  ought  to  be  ^ 
allowed  from  the  expiration  hi 
the  fix  months  for  whifch  the 
credit  was  pven?  Theunder- 
F  f  3  (heriff 
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1810. 


De  Ber- 

KALE8 

Fuller 
and  others* 


fteriff  direftcd  thcjurj,  that  they 
could  not  give  iote^efti  paiticu* 
larly  as  the  plaiattff  had  oot  de- 
clared  fpcciaIly.-.-71i<i^  now 
contended  that  intereft  ought  to 
Tiave  beeiyallowcd,  as  the  n^one^ 
was  pay^k  oi)  a  certain  day. 
He  relied  on  De  HawUani  v. 
iower^anlf  1  Campb.  51.  where 
Lord  J^LEMBoaouGH  is  repre- 
fented  to  have  (aid  that  intereft 
fiiould  be  allowed  "  where  there 
*<  is  a  contraft  for  the  payment 
**  of  money  on  a  certain  day,  at 
<'  on  bills  of  exchange^  promif- 
**  fory  notes,  &c."  and  Mounts 
forJv.  WUUsi  2Bof.  bfPui.^iJ. 
in  which  the  court  of  C  P.  ci^" 
prefsly  decided,  that  in  a  con- 
trad  for  the  fale  of  g;oods,  if 
any  particular  tiinc  he  limited 
for  paym^t  pf  tjie  price,  the 
vendor  is  entitled  to  intereft  on 
the  price  froi^  that  ti;ne.r^But 

J^Old    IBLLKKBOaoiTOH     ob- 

fervcd,  that  if  intereft  was  aU 
Iqwed  in  this  cafe,  it  muft  be 
allowed  in  almoft  every  aAion 
for  goods  fold;  as  it  i^enerally 
happens,  that  either  by  the  ufage 
of  trade  or  by  exprefsftipulation 
between  the  parties,  credit  it 
given  for  a  fpecific  time ;  and 
that  what  he  faid  in  De  HavU* 
kmdv.  Bowerhamk  muft  betaken 
to  refer  to  written  inftrumentt. 


fttch  as  pramiffory  notes  and 
bills  of  excha^gCi  which  are 
thqfe  put  at  examples^  There 
muft  be  fome  fixed  rule  upon 
the  fabje  A,  although  o^cafiopal 
kurdfiiip  may  \t  pro4i^9ed,  at 
It  is  impo^ble  to  ente^  in^o  the 
equitable  circumftancea  of  each 
particular  eafe. — His  lordftiip 
exprefled  a  wiih  that  a  bill  of 
exceptions  ^(hould  be  tendered^ 
if  the  rule  by  which  he  had 
always  afied  was  confidered 
cfntrary  to  Uw,  and  if  it  could 
not  be  denied  to  be  law,  that 
thofe  who  difapproved  of  it 
ihould  apply  to  the  legiOature. 

Le  Blakc.J.— If  intereft 
were  allowed  here,  intereft  muft 
b^  given  in  every  cafe  for  ^cwda 
(pid,  at  leaft  from  the  commeqcff 
ment  of  the  a&ion  till  the  time 
pf  figtting  final  judgment. 

Bailfe  J.— The  fix  mont^ 
credit  is  fat  the  benefit  of  the 
puichafi;^,  and  nieans,  that  h# 
fliallnotbearreftedor  fuedtSI 
the  expiration  of  that  time }  and 
in  Mtmtafordv.HTttteiXbtco^ 
of  C.  P.  did  not  decide  ^t  in» 
tereft  ought  to  have  b<CO  gi^^c^h 
but  merely  refufed  to  fe^  afidt 
the  verdift  becaufe  intereft  y(^ 
includedjn  the  damaget. 

Ruleiefufed« 


Macxekzu 
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MaCXEN21£   v.  ShEDDKK*  rridajr* 

^T^HIS  was  an  aftion  on  a  policy  of  infuranc^  ikfi  die  PoI!^  ^at  aoi 
*    freight  of  the  American  ihiplfxm^/iwi,  iTwfc^* 

The  policy  was  dated  a 9th  July  1808,  and  was  iatHcBritiik 


filled  up  as  follows,  the  italicks  denoting  the  wovds  London  1  from 

•which  were  in  writing :  "  at  and  from  Sbetmefs  in  m^^^* 

•*  ballaji  to  Cbarente  and  back  to  a  port  in  the.  Briti/b  «  cwTS? 

**  Channel  and  London^  upon  the  faid  (hip  zndfreigbt  ^i^^^^ 

^^  at  and  from  tbe  date  bereof,  and  fo  (hall  continue  JUMdoojon 

•*  and  endure  during  her  abode  there,  &c.  and  further  t^^^^Jt^JS^ 

•^  until  the  faid  Ihip  with  all  her  ordnance,  &c,  (hall  S,^27„";^ 

•*  be  arrived  at  Charante  and  back  at  a  port  in  tbe  "utw«rdvoyii|c, 

"  Cbanneland  London.    At  and  after  the  rate  of  ten  TheftipwM     , 

^^gmneai  per  centum  on  freight  valued  at  thefum  in^  voyage  hi  ^f, 

^'/ured  to  be  deemed  intereji^  on  tbe  outward  voyage,  Sj^wh^X*' 

**  although  in  ballaji^  to  pay  mtfttyfcametiz  wages  ^  and  ^^^^j.^^ 

** pro^Hfiontj  Isfc:  for  tbe  voyage"  h bau-ft,  aiKi 

i^        ^      ^  *  -^   *  there  the  frtighu 

^  er  was  to  |wd- 

The  declaration,  after  dating  the  defendant's  fub-  Jl^^J'^  • 
fcription  to  the  policy,  fet  out  a  charter-party,  dated  ^^^j-  Onth* 
I  ith  July  1808,  between  the  captain  of  the  Lexington  •ToLu^/tkuB^ 
and  one  Cbrijlopber  Idle^  for  a  voyage  from  Sheer-^  Xn^J^£l^ 
nefi  to  Cbarente  m  ballaft,  and  back  xo  London  with  Xt^^^A^"" 
a  cargo  of  brandy ;  whereby  the  charterer  covenanted .  «oMbi,  the  wa« 
to  fend  alongfide  the  (hip  at  Cbarente  a  full  cargo  of  demncdV^ 
brandy,  and  to  pay  freight  for  the  fame  at  the  rate  oF  ^JL^IS^ 

Itac  the  freight 
vat  pratcArdby  tlic  policy  while  the  lliip  lay  at  Ckartnti  hcf«rt  aoy  |podi  ware  put  on  boaidy  i^id 
th4»tht  un^^nnU^it  vctt  liabli  ibr  1^  loft  1p  happeniB^^ 


43»  CASE51  AT  NI^I  PRIUS. 

i8xo.  .      7I.  I  OS.  per  ton.    The  declaration  afterwards  alleged 
^T^v^***^    that  the  fhip  arrived  at  Charenie  on  the  29th  of  Auguft 
V,    ,       following }  that  from  her  arrival  till  the  1 7th  of  Ja- 
Shkddek.     nuary  1809,  fhe  was  detained  and  prevented  from  de- 
parting ;  that  fhe  was  then  feized  and  taken  poffeffion 
of  by  the  perfons  exercifmg  the  powers  of  government 
there,  and  that  by  reafon  of  this  detention  and  feizure, 
the  brandy  in  the  charter-party  mentioned  was  not 
fent  alongfide  the  fhip,  and  the  captain  was  prevented 
from  earning  and  obtaining  the  faid  freight,  and  the 
fame  was  thereby  wholly  loft  to  the  owner  of  the 
fhip,  being  the  perfon  interefted  therehi. 

It  appeared  that  from  the  arrival  of  the  Lexington 
^t  Channie  there  a&ually  was  an  embargo  on  all  Ame* ' 
rican  fhips,  and  that  (he  was  eventually  feized  and 
condemned  for  having  come  from  an  Engllfh  port. 

Park  for  the  afTured  contended,  that  this  cafe  came  • 
dire£tly  within  Thompfon  v.  Taylor t  6T.  R.  478.  in 
which  it  was  laid  down,  that  though  the  commence- 
ment of  the  rifk  on  freight  is  generally  from  the  taking 
of  the  goods  on  board,  yet  that  where  the  fhip  is  to 
fail  to  a  diflant  place  to  take  in  her  cargo,  the  rifk 
commences  on  the  freight  firom  the  time  of  her  fail* 
ing  for  that  place*  Therefore,  a  fhip  having  failed 
from  London  to  Teneriffe  to  take  in  a  cargo  for  the 
Wefl  Indies,  and  having  been  lofl  before  fhe  arrived 
at  the  port  of  loading,  the  infurers  on  freight  were  held 
liable. 

Tht  Attorney-General^  r0;i/r^,  allowed^  that  had  the 

}ofs  in  this  cafe  happened  on  the  outif^;aird  voyage,  thQ 

9  4ftioa 
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a£Hon  could  not  have  been  defended ;  but  he  infifted       i8io. 

that  the  .underwriters  were  not  liable  during  the  ftayi   ^^     -^ 

of  ib^  veffil  at  Ci&ar^ii//> -until  the  goods  were  begun  y. 

to  be  loaded.    Aldibugh  there  might  be  an  excep-^    Shbdmh. 

tion  to  the  general  rule  upon  the  fubjed^  that  could 

only  arife  from  a  fpecial  contraQ,  the  words  of  which 

muft  receive  a  ftriS  interpretation.     The  infurancc 

here  was  declared  to  be    "  on  freight,  to  be  deemed 

intereft  on  the  outward  voyage j  although  in  ballad/' 

iidthout  any  mention  of  the  (hip's  ftay  at  the  loading 

port,  which  was  therefore  left  as  in  ordinary  cafes. 

From  the  Ihip's  arrival,'  till  flie  began  to  load,  the 

policy  was  fufpended.    The  underwriters  never  un« 

dertook  that  th^  French  government  would  fan£lion 

the  infercourfe  between  Charente  and  London^  and 

would  have  aded  very  foolifhly  if  they  had.     Were 

they  to  continue  anfwerable  irthe  embargo  had  lafted 

feveral  years?— But  cheri   was  another  bbje£Uon 

equally  fatal,  that  the  (hip  had  adually  lain  fix  months 

at  Charente  without  a  fingle  caik  of  brandy  being  put 

on  board.    Suppofing  the  imderwriters  liable  during 

the  whole  of  her  ftay  there,  that  liability  cbuld  not  be 

indefinitely  protra&ed.     The  embargo  prevented  the 

f^p  failing,  but  did  not  prevent  her  from  taking  in  her 

cargo.    Therefore  the  charterer,  or  his  agents,  were 

bound  to  load  her  without  delay  according  .to  the 

terms  of  the  charterparty,  fo  that  Die  might  be  ready 

to  fail  the  moment  the  embargo  was  removed.    This 

event  might  have  happened  at  any  moment  before  the 

fetzure  ;  and  was  the  rifk  of  the  underwriters  to  be 

unneceflarily  continued  from  thence  till  the  loading 

ihould  be  completed  ? 

Lord 
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i8io.  Lord  ELLBMBORouGH.«-*ItwouId  be  meafuiiiig  oat 

^1^2^^^^^  the  law  with  great  feverity  to  hold^  that  they  wcro 
V.         bound  to  load  the  (hip  during  the  embargo,  when  it 
S^^pj^w*     was  fo  doubtful  whether  fhe  would  ever  be  allowed  to 
fail,  and  the  probability  was  that  (he  would  ultimately 
be  feized  with  all  the  goods  fopnd  on  board.    I  tliink 
the  underwriters  have  no  defence  upon  this  ground. — > 
3L*ooking  merely  to  the  words  at  the  bottom  of  the. 
policy  alluded  to  by  the  defendant's  counfel,  I  (hould 
have  thought  it  very  doubtful  whether  the  freight  was 
tneant  to  be  infured  from  the  arrival  of  the  fbip  at 
Cbarente^  to  the  beginning  to  take  goods  on  bc^d. 
Although  I  have  never  hi^erto  met  with  a  policy  by 
which  the  refponfibility  of  the  underwriters  was  fuf- 
pendi^d  and  the  ri(k  was  divided  into  two  difcontinu- 
ous  halves,  fuch  a  policy  may  doubtlefs  be  framed. 
But  when  I  confider  all  the  virords  inferted  in  this 
policy,  I  am  of  opinion  that  it  was  meant  to  cover  the 
^      fubje^  matter  infured,  without  'any  intermiffion,  dur> 
ing  the  whole  of  the  adventure.     The  infurance  is 
ftated  to  be  at  and  f torn  Sbeemeft  ic  Cbarenie  a^d  pack 
to  London  upon  freight  from  the  date  thereof^  to  coilt 
tinue  titl  the  (hip  (hould  be  arrived  at  Cbarente  and 
back  at  a  fort  in  the  Cbannef  and  London.    There . 
might  be  ^eat  rifk  of  the  veffd  befaig  prevented  from 
loading,  and  being  f^if^  by  the  French  Government 
before  any  goods  were  put  on  board ;  but  it  feema 
impolEble  to  (ay  that  this  was  a  peril  for  which  the  un* 
d^rwritere   did   not  render  themfelves  rdbonfible^ 
The  lall  claufe  in  the  policy  muft  be  referred,  to  the 
former,  and  the  great  objed  of  the  whole  will  then 
tppear  to  have  been^  to  pre(i?nre  the  integrity  of  the 
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rifk;  From  the  moment  t)ie  outward  voyage  com-  ^  «8iQ» 
menced^  till  the  fliip's  return  with  the  brandy,  the 
underwriters  have  undertaken  to  indemnify  the  Skip 
owner  for  anything  that  fho\iId  pteveQt  the  fliip  from 
earning  her  freight  on  the  voyage  infured.  I  there- 
fore think  they  are  liable  for  a  lofr  happening  in  the 
manner  alleged  and  proved.  But  as  there  is  fome 
novelty  in  the  point,  I  will  give  you  leave  to  move  to 
enter  a  nonfuit,  if  upon  coniideration  you  think  you 
can  with  any  profp^  of  fuccels. 

The  plaintiff  h9d  a  verdift,  whi<ih  was  acq^uiefc^ 
in. 

Fark  and  Parntber  fbr  the  plamtiff. 

The  Attorney  General^  Garrow^  and  lAarrjat  for 
the  defendant.  / 


^       ViJk  Horocaftle  ▼.  Suart,  7  Eaft,  400.     Forbes  ▼•  Cowi^ 
I  Campbf  520.    ^Sj99x  v^  Wood;  lb.  543. 
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OXFORD  CIRCUIT, 
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WORCESTER. 


itmm 


Coram  Wood,  B. 


1810. 


A  gwrantie  for 
the  payment  of 
any  goodi  to  l>e 
fupplied  to  a 
third  perfoD  to 
a  fpecified 
amount,  rtmaini 
in  force  after 
gx>di  to  thii 
amount  have 
been  fupplifd 
and  regularly 
paid  for,  until 
the  furety  givet 
notice  that  he 
witl  be  no  longer 
refpoofible. 


Mason  v.  S.  Pritchard. 

^HIS  was  an  action  of  aflbmplit  upon  a  guarantie 
^    in  the  following  fonn : 

^^  I  hereby  promife  to  be  refpoofible  to  Thomas 
"  Mafon^  of  the  city  of  Worceftery  tea  dealer,  for  any 
<^  goods  he  hath  or  may  fupply  my  brother  fVilliam 
"  Pritcbard  of  Hay^  in  the  county  of  Brecon^  co  the 
^^  amount  of  looL  As  wimefs  my  hand,  27th  Odober 
«  1807. 

«  Stephen  Pritchard/' 

It  appeared  that  the  plaintiff,  after  this  guarantie, 
had  fumifhed  goods  to  William  Pritcbard  above  the 
value  of  a  looL,  for  which  he  had  been  regularly 
paid ;  and  that^  continuing  to  deal  vdth  him,  he  fup- 

plied 
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plied  him  with  the  goods  for  which  the  prefent.adtion    ^  ^^^o. 
was  brought. 

Abbott  contended,  that  the  defendant's  refponfibility 
was  at  an  end  when  the,  plaintiff  had  been  paid  for 
goods  to  the  amount  fuj^Iied  to  WilUam  Pritchard^ 
after  the  guarantie,  and  that  the  defendant  could  not 
be  fuppofed  to  have  guaranteed  his  brother's  folvency 
to  an  indefinite  period  and  after  he  had  become  noto« 
rioufly  infolvent. 

WooD>  B.— After  goods  to  the  amount  of  looK 
had  been  fupplied  and  paid  fo^,  perhaps  the  defendant 
ought  have  got  rid  of  his  liability  £3r  any  goods  to  be 
fuUequently  ftimifhed  to  his^  brother,  bygiringthe 
defendant  notice  that  he  would  be  no  longer  rel^n" 
fible.  But  until  fuch  notice  was  given,  I  am  clearly 
of  opinion  that  the  guarantie  remained  in  force. 

Verdid  for  the  plaintiff. 


In  the  enfuing  term  Abbott  moved  to  enter  a  non- 
fuit ;  but  the  Court  of  K.  B.  thought  that  the  inftru- 
ment  declared  upon  was  a  continuing  guarantiee  and 
refufed  a  rule  to  (hew  caufe* 

Dauncey  and  Wigley  fpr  the  plaintiff; 
Abbott  for  the  defendant. 

Fi4e  Oxlcf  T.  Yoang*  a  H.  BL  $13.    Mv].  %.  Wdb,  mt$  41$. 
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STAFFORD. 


Coram  Lawrence,  L 


friiby, 
March  30b 

An  aAioQ  lies 
•a  a  wager  on  a 
lioKe^racey  if 
ncttber  of  the 
fuow  betted  by 
tht  parties 
inouBti  to  ID  K 
and  the  raco 
Itfelfisnmfor 
the  fum  of  564. 
•t  upimrds. 


M*All£st£b.  V.  Hadek. 

A  CTION  upoB  a  vrsger  on  a  horfe-racc* 

it  appeored^that  the  plainti£f  betted  the  defendanr 
four  guineas  to  fix,  that  Bob  Booty  fhould  win  the 
Kmg's  plate,  of  the  value  of  loo  gumeasj  at  the  Litdui 
field  races  in  1808  f  and  that  Bob  Booty  won  accord^ 
ingiy. 

Lawrekce,  J.  was  of  opinion  that  the  bet  being . 
under  the  fum  of  lol.,  and  therefore  not  contrary  to 
9  Ann.  c.  14.9  and  the  race  being  for  upwards  of  50!. 
and  therefore  not  contrary  to  13  Geo.  2..c.  19.  die 
a&ion  well  lay,  and^--— 

The  plaintitf  had  a  Terdi£L 
Dauncey  and  Can^bell  for  the  plamtiff. 
'  Jervis  for  the  defendant. 


Although  this  point  has  not      Lord  Kentok,  in  Ooodv*  EL 
Wn  eaprksly   ruled    before,      Uott^  j  T*R*  705 •  inddentaOy 

dtclited 
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liccUlred  bSfaiSelf  of  opinion  that 
fuch  a  wager  is  Talid ;  and  in 
BmOu^v.  Frq/i,  1  E^.Caf.  236. 
lus  lordfliip  held  that  an  a&ion 
might  be  maintained  to  recover' 
thefumof  3I.  xot.  loft  by  the 
defendant  te  the  plaintiff  at  the 
game  oiM  Fomru  But  if  the 
f um  betted  On  a  horie-race  by 
either  of  the  parties  be  abote 
10  L  an  a£tion  will  not  lie  on 
the  wager.  Coodbura  v.  Mor- 
kyi  2Stnuti59.  Blaxton  t. 
Pye^  a  VTilf.  309.    Clayton  v. 


Jenningf,  2  BL  Rep.  70&  So 
although  the  fums  betted  be 
under  10 1.  if  the  horfe-race  i« 
run  for  a  fum  left  than  50L  the 
law  if  the  fame.  Johnfon  v. 
Bann,  4  T«  R.  I.  And  eren 
where  the  fum  run  for  it  above 
50U  a  wager  on  the  race  it  ille* 
gal,  unleft  it  be  a  bona  fide  con- 
teft  between  two  or  more  horfet 
running  on  the  turf.  Ximenet 
V.  Jaquet,  6  T.  R.  499.  Wha« 
ley  V.  Pajot,  2  Bof.  ft  Pul.  51. 


1810. 


[It  may  U  ufcliil  to  Inrert  tke  foltowing  note  here,  tbuttgh  oiic  of  \U  order 
of  lime,  forthepurpofeofcorreaing  a  grncna  mi(coocepiioa  apoa  a 
ptittt  of  frequent  recurrence.] 
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PfIU   ^  VAlTBATtNBUO. 

A  CnON  fot  money  lent. 

The  plainti£Pt  cafe  wat,  that  he  had  accepted  and  paid  lereral 
billt  of  exchange  for  the  defendant't  accommodation. —T^he  biUt 
were  produced  by  the  plaintiff,  and  proved  to  have  been  dtawn  by 
the  defendant.  They  were  likewife  rueipted  in  the  ufualform  of 
biUt  p^  \  but  it  did  not  appear  by  whom  the  receipU  were  written. 

Suhar4f9n  contcndcct  that  the  fimple  produdion  of  the  biUt  by 
the  acceptor  was  prima  facU  evidence  of  piyment.  They  could 
not  have  got  Into  hb  hands  unleft  he  had  paid  them ;  and  tht  pre- 
fumptioii  that  an  inftrument  in  the  poffeffion  of  the  perfon  liable 
4UJf  Uttkft  ihif  receipt  is  flicwn  to  bo  in  th«  hand* writing  of' a  p#rCbncntirlcdto 

upon 


Wednrfdaf^ 
May  17. 

l*he  produAioa 
of  a  bill  of  cs- 
change  from  »bo 
cuftoc'7  nf  the 
accepcory  if  not 
frimafaeit  t^\- 
d€ficcofhiifiar« 
ing  paid  ir,  with-. 
out  proof  that  it 
was«>nce  in  cir- 
cul^tbn  after  1% 
bad  hefn  ac- 
cepted.-«««. 
Nor  is  p  ivmeni 
tu  be  pitfumcd 
from  a  rtccijH 
iodorfedon  iKe 
dcmaadpaimfnt 


MO 


GASES  AT  NISI  PRIUS. 


1810. 


upon  it,  it  fatisfied,  has  been* invariably  aAed  upon.  But  tlie  te« 
ceipts  indorfed  on  thefe  bills  put  the  matter  beyond  all  doubt,  as 
the  defendant  was  guilty  of  forgery,  if  the  bills  had  not  been  paid  1 
and  the  law  would  not  prefume  that  a  man  had  committed  a  capitid. 
offence. 

Lord  Ellsnborouoh.* — Shew  that  the  bills  were  once  in  circu- 
ktion  after  being  accepted,  and  I  will  prefume  that  they  got  back 
to  the  acceptor's  hands  by  his  having  paid  them*  But  .when  he 
merely  produces  them,  how  do  I  know  that  they  were  ever  in  the 
hands  of  the  payee,  or  any  indorfee,  with  his  name  upon  them  wm 
acceptor  i  It  is  very  pofiible  that  when  they  were  left  for  accept- 
ance, he  refufed  to  deliver  them  back,  and  having  'detained  them 
ever  iince,  now  produces  them  as  evidence  of  a  loan  of  money .-« 
Nor  do  I  think  the  receipts  carry  the  niatter  a  bit  farther,  unlefs 
you  (hew  them  to  be  in  the  hand-writing  of  the  defendant,  or  fome 
other  perfon  authozized  to  receive  payment  of  the  bills.  A  man 
cannot  be  allowed  to  manufadure  evidetice  for  himfelf  at  the  riik 
of  being  convi£led  of  forgery;  and  it  is  pofiible  that  though  the 
bills  are  unfatisfied,  thefe  receipts  may  have  been  fraudulently  in« 
dorfed  without  the  plaintiff's  privity.  The  h€t  of  payment  ftiU 
hangs  in  dubto^  and  you  muff  do  fomething  more  to  turn  the  ba* 
lande.  Prove  the  bills  out  of  the  plaintiff^s  poffeffion  accepted,  and 
I  will  prefume  that  they  got  back  again  by  paynaent.  If  you  do 
not,  the  plaintiff  muff  be  called. 

However,  a  witnefs  afterwards  fwore  that  the  defendant  had  ac« 
knowledged  the  debt,  and  the  plaintiff  had  a  verdid* 

Richard/on  for  the  plaintiff* 

for  the  defendant. 


In  an  adion  by  the  dnwer  againft  the 
acceptor  of  a  bUl  of  exchange,  if  the 
plaintiff  produces  the  bill  with  a  genend 
receipt  on  the  back  of  it,  thia  is  frimm 
fmeh  evidence  that  the«  bill  waa  paid,— 
not  bjr  the  plaintiff,-^utby<he  defend- 
ant.  ScholsyT.Walibjr,  P«ak.CaCa^. 


Payment  of  Money  may  bo  pnved,  by 
.  the  lender  producing  a  cheque  drawn  by 
him  upon  his  bankers  in  favour  of  the 
borrower,  and  indorfed  by  the  hitter; 
but  without  the  indorfement,  it  ia  no 
evidence.      Egg  v.    fiamett,   %  Efp* 


^  !  > 


CASES 

ARGUED  AND  DECIDED  AT 

NISI    PRIUS 

IN    K.B. 

At  the  Sittings  in  and  after  Eq/ier  Term^ 

50  George  IIL 


FIRST  SITTINGS  IN  TERM  AT  WESTMINSTER. 

'  1810. 

LiPSCOMBE  V.  Holmes,   Efq.  Monday 

May  14. . 

'pHIS  was  an  adion  for  work  and  labour  as  a  fur-  ifam«dicai 

geon,  and  for  curing  the  defendant  and  feveral  ^3^1  wmfeifoir 
perfons  of  his  family,  of  divers  difeafes^and  maladies,  JJ^JJlfllfhe  h'aa 
under  which  they  had  refpediyely  laboured  and  Ian-  «« diploma  and 
guifhed.     The  defendant  pleaded  the  genenrf  iflue,  a^JetiLtcha- 
and  paid  3/-  13X.  6rf.into  court.  n«mimu»ran 

adion  fur  hia 
faat* 

The  firft  defence  fet  up  was,  that  the  plaintiff  was 
a  phyfician,  and  therefore  could  not  maintain  an 
adion  for  his  fees.  It  appeared  that  he  wrote  pre- 
fcriptions,  was  called  ^<  DoSor^^  and  figned  himfetf 
M.D. 

Vol.  II.  Gg  Park 
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Park  {aid  he  fliould  (hew,  that  at  the  time  when  the 
vifits  were  paid,  for  which  the  a£don  was  brooght,  the 
plamtiff  was  only  a  Airgeon;  and  that  he  had  not 
taken  out  his  diploma  as  a  phyfidan  till  long  after. 

Lord  £LL£NB0RouoH.r-If  a  perfon  paflfes  himfelf 
off  as  a  phyfidan,  he  muft  take  the  chara&er  cum 
onore.  When  he  bnngs  an  a£tion  for  vifits  paid  by 
him  as  a  phyfidan,  I  will  give  him  credit  for  bdng  fo, 
and  tell  him  he  muft  truft  to  the  honour  of  his  patients. 
Whether  the  plaintiff  had  or  had  not  a  diploma  when 
he  attended  the  defendant,  is  immaterial.  Whatever 
he  was,  if  he  at  that  time  wrote  prefcriptions  and 
added  M,  D.  to  his  name,  he  muft  be  nonfuited. 

Park  then  produced  the  rule  for  paying  money  into 
court,  which  his  lordfhip  thought  removed  the  objec- 
tion, and  admitted  the  plaintiff's  right  to  fue  as  a 
furgeon. 

It  was  afterwards  agreed  to  withdiraw  a  juron 

Park  and  Efpinajfe  for  the  plaintiff. 

Garrmw  and  Agar  for  the  defendant. 

[Atcocniet  Pmth  and  StMUUm.\ 


Fidi  Chorley  v.  Balcot»  4T'.R.  It  has  been  long  fettled  that  fuch 
317.  in  which  it  was  firft  decided  an  a£Uon  cannot  be  maintained 
that  %  rsgular  phyfician  cannot  by  a  barrifter.  Moor  «•  Row, 
an  a^on  for  his  fees.    Cha.  Rep.  jS*— *Nor  is  a  barrif- 

tor 
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ter  liftUe  Ibr  gtort  igtwimoce  or    lips,  ibid.  122.    Bat  a  furgeon         |gxo. 
negligence.  Fell  v.BrowoyPefd^.    it  liable  for  ignonmce*  as  well  at  U- 


96.    Nor  to  refuod  a  fee  given    for  negligence.  Slater  v.  Baker,  Lipscomss* 
him  to  argue  a  caufe,  which  he    a  Wilf.  359.    Scare  v.  Prentice,     _,   ^* 
doca  not  attend.  Turner  v.  Phi-    3  Eaft,  348-    BulL  N.P.  73-        ™''*«"* 


Lucas  v.  Winton.  '     Moodif, 

Mif  14. 

nrHE  plaintiff  declared  as  indorfee,  againft  thede-  After  thtift 

fendant   as  maker,  of   a  promiffory  note  for  iSo9,a^«nS^ 
53/.  i«/.,  dated  aad  February  1809.  tSSJtT^ 

cedent  debt. 

In  addition  to  the  general  iffue,  the  defendant  ■lamftciie 
pleaded,  in  difcharge  of  his  perfon,  that  having  been  £^'£^£S1 
confined  in  the  King's  Bench  prifon  on  the  ift  of  ^^^^^ 
February  1809 ;  he  was  afterwards  difcharged  under  <iebtonea,49 
the  infolvent  debtor's  a£t,  49  Geo.  IIL  c.  1 1 5 ;  and  that  but  thatbe'wM  * 
the  fums  of  money  mentioned  in  the  declaration,  ^Jl^t?JSJm 
were  contrafted  before  the  faid  ift  day  of  February,  f^J^S^Sf**" 
mentioned  in  the  faid  A6t.  ^mm. 

It  appeared  that  the  note  was  originally  given  by 
the  defendant  to  one  Boon^  as  a  fecurity  for  a  debt 
due  before  ift  February  1809;  but  that  itwasin- 
dorfed  to  the  plaintiff  for  a  valuable  confideration  after 
that  day. 

Reader  for  the  defendant  contended  that  the  iffue 
on  tb£  infolvent  debtor* s  adj  muft  be  found  for  him, 
as  the  note  muft  have  reference  back  to  the  confide* 
G  g  2  latioa  . 


444  CASES  AT  NISI  PRIUS. 

i«Ko.       radon  for  which  it  was  given ;  and  the  debt  for  which* 

\  -^  the  a£tion  was  really  brought  clearly  came   within 

WiHTOM.     the  defcripticyi  of  thofe  from  which  the  legiflature- 

intended  that  the  perfon  of  the  debtor,  fhould  .be 

difcharged.  « 

Lord  Ellenborouch*  —  Had  the  a£tion  been 
brought  by  the  payee,  I  fhould  have  been  fhx>ngly 
inclined  to  think,  that  the  iflue  muft  have  been  found 
for  the  defendant.  As  to  Boon^  the  debt  certainly 
exifled  before  the  ifi:  of  February.  But  how  csm  I 
fay  that  he  was  then  indebted  to  the  prefent  piainti£F? 
The  debt  for  which  the  plamti£f  now  fues,  did  not  ezift 
till  after  the  iecurity  was  indorfed  to  him,  or  at  leaft, 
not  till  the  2  2d  of  February,  when  the  note  wa» 
drawn. 

The  plaintiff  had  a  verdid  on  both  iffues. 

Carrow^  and  Liitledak  for  the  plaintiff. 

Reader  for  the  defendant. 

■m     III  I     ■        -..■I  II    ■  I         I  I        ■         I.   II  .■■■■■    II.         ■  i^i^ 

rUt  M»cdoD>ld  «.  BoringtOD,  4  T.  R.  825. 


THIR]»^ 
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iSro; 


WooLSEY  V.  D.  Crawford.  Mood«y,  May 

'pHIS  wa$  an  a£Hoxi  oa  a  bill  of  exchange,,  drawn  by  The  acceptor  of 
/.  S.  Crawford  at  Quebec^  upon,  and  accepted  by  JichM^e  u  not  • 
the  defendant  in  England.     The  declaration  ftated  SSe^n^'foT 
that  the  plaintiff,  who  was  payee  of  the  bill,  had  in-  more  than  the 
dorfed  it  in  Canada^  and  that  in  confequence  of  its  together  with 
returning  to  that  country  diflionoured,  he  had  beai  SJmhriSd* 
compelled  to  pay  to  the  indorfee  loA  per  cent,  upon  ^^^STS^it 
the  amount  as  re-e^<:hange,  and  61.  per  cent,  intereft  i«r«Ue. 
from  the  time  it  became  due,  together  with  other 
charges. 

Pari  undertook  to  prove  thefe  fa£ts,  and  contended 
that  the  defendant  was  anfwerable  for  all  the  damage 
that  had  been  fuffered  by  the  plaintiff,  from  the  bill 
being  diflionoured. 

Lord  Ellskborough. — ^You  may  as  well  ftate 
that  by  reafon  of  the  bill  not  being  paid,  the  plaintiff 
was  obliged  to  raife  money  by  mortgage.  You  muft  ' 
proceed  for  re-exchange  againft  the  drawer.  He 
undertakes  that  the  bill  (ball  be  paid,  or  that  he  will 
indemnify  the  holder  againft  the  confequences.  The 
acceptor's  contract  cannot  be  carried  farther,  than  to 
G  g  3  pay 
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x8zo.       pay  the  fum  fpedfied  in  the  bill,  and  intereft  acconl- 
Wooi.«yV  ^^  ^^  *^  legal  rate  of  intereft  where  it  is  due. 
CuiwroiLD. 

Verdid  accordingly. 

Park  and  Puller  for  the  plamtifi. 
The  caufe  was  undefended* 

[AtloniittZ;««lraiidir;kirlM]  ' 


Fidi  Napier  v*  Shneider»  12  Eaft,  420. 


AD* 
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taluc  received,  •cctptsihebui 

To  Mr,  L  Irving. 


rai  undeitakhUi 


ADJOURNED  SITTINGS  AT  WESTMINSTER. 

"  x8io. 

Jackson  v.  Hudson.  T^y,JuM 

'J'HIS  was  an  a&ion  againft  the  defendant  as  acceptor  if .  bm  of  n- 
of  a  bill  of  exchange,  which  was  drawn  and  ac-  ^^^^ 
cepted  in  the  following  form :  drawee*  aoocher 

X        J  t_  -rx  perfon  who,  for 

London^  30th  December  1809.  thepurpofeof 
Two  months  after  date,  pay  to  my  order  157/.,  for  S^ukLwife'* 

accepts  the  bill 
iotlieufualfomis 
F«  Jackfon.    iinotliaUeu 
acceptor,  but 
,  nuft  be  Aied 

Accepted  I.  Irvmg.  "^"iSlfSS' 

r  Accepted  Jof.  Hudfon, 
J      payable  at  Mr.  Hudfon's, 
(^      132  Oxford  Street. 

The  firft  count  of  the  declaration  ftated,  that  the 
bill  was  direded  to  Irving  ;  the  fecond  took  no  no- 
tice of  there  being  any  drawee ;  and  both  averred 
that  the  defendant  accepted  it,  ^'  according  to  the 
«<  ufage  and  cuftom  of  merchants.'^ 

Garrow  for  the  plamtiff  dated,  and  midertook  to . 
prove,  that  the  plaintiff  having  dealings  with  Irving 
concerning  the  fale  of  goods,  refufed  to  fell  him  any , 
more,  unlefs  the  defendant  would  become  his  furety; 
that  the  defendant  agreed  to  this  ;  that  goods  to  the 
value  of  157/.  were  in  confequence  fold  by  the  plain- 

Gg  4  tiff 
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1810.  dflFto  Irving;  that  the  bill  in  queition  was  drawn  for 
Jackson  v.  *^  P"^^  ^^  them,  and  that  the  defendant  with  a  know- 
HuDsoN.  ledge  of  all  thefe  fads,  had  put  bis  name  upon  the 
bill  as  acceptor*  He  muH  therefore  be  confidered  as 
haytpg  accepted  the  bill  jointly  w^h  Irving ;  and  as 
he  had  not  pleaded  in  abatement,  he  was  feparately 
liable  in  the  prefent  adion. 

Lord  Ellenborough. — If  you  had  declared,  that 
ikr  cpnfideration  of  the  plaintiff  felling  the  goods  to 
'  J0i>ing9  the  defendant  undertook  that  the  bill  fliould 
be  paid,  you  might  have  fixed  him  by  this  evidence. 
!Qut  I  know  of  no  cuftom  or  uiage  of  merchants,  ac- 
QOJirdift^  to  which,  if  a  ImU  be  drawn  upon  one  man,  it 
may  be  accepted  by  two.  The  acceptance  of  the  de<# 
fsndant  is  contrary  to  the  ufage  and  cuftom  of  mer- 
chants. A  bill  muft  be  accepted  by  the  drawee,  or 
failing  him,  by  fome  one  for  the  honour  of  the  drawer. 
There  cannot  be  a  feries  of  acceptors.  The  de- 
fendant's undertaking  is  clearly  collateral,  and  ought 
to  have  been  declared  upon  as  fuch. 

Plaintiff  nonfuited. 
.  Carrwf  and  Marryat  for  the  plaintiff. 
Park  and  Reader  for  the  defendant. 

[Attorniet  Humfhrm  and  HamMm.] 

But  although  there  can  be  no    nour  of  one  party,  it  may  by 
other  acceptor  after  a  general    another  indiTidual  be  accepted 
acceptance  by  the  drawee,  it  is   Juprd  proltfi%  for  the  honour  of 
faid  that  when  a  bill  has  been  ac-    another.  Beawes,  pi.  43  • 
w^Xti/ufri  froiffi  for  the  bo« 

DOK 
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Dq£  ex.  d.  J0N£S  &  Ux.  v.  CrQUCIX«  .   'X^n^Hi^yJum, 

*  7th.   . 

T7JECTMENT  to  recover  poffeffion  of  a  houfe  ^m^  a  tenant jo  t 
orchard  at  Enfield^  let  by  the  leffors  of  the  plain*  „"at!he  en7of 
tiflF  to  the  defendant  for  feven  years,  from  Michaelmas  *VsTnd!lf  iL 
1809.  The  indenture  of  leafe  contained  a  cov^D^t  an  orchard  at 
on  the  part  of  the  defendant,  to  deliyer  up  the  pre-  dmife,*r«i/J?. 
mifes  at  the  end  of  the  term  in  good  r^p^ir,  ^«  9nd  a^^^^'^"^^ 
**  all  the  trees  which  are  now  ftanding  in  the  orchard  "  4'*^^  »«« 

^  ^  -  broken  by  re- 

*«  of  the  faid  premifes,  whole  and  undefaced,  F^fifon-  moving  twesde- 
•*  able  ufe  and  wear  only  excepted.*    And  there  was  a  Uixm%l\i^% 
provifo  for  re-entry  on  a  breach  of  any  of  the  cove-  SJlJd*trhi^h^ 
nants  in  the  leafe.  too  crowded. 

It  appeared  that  the  defendant  had  cut  down  nine 
trees  in  different  parts  of  the  orchard,  but  that  thefe 
were  decayed,  apd  paft  bearing ;  that  an  equal  num- 
ber oi  young  thriving  trees  were  planted  by  the  dev 
fendant  in  another  part  of  the  ground  demifed ;  that 
the  orchard  was  greatly  too  crowded  with  trees ;  and 
that  from  what  the  defendant  had  done,  the  lelTors  of 
the  plaintiff  were  Jikely  to  get  back  the  premifes  at 
the  end  of  the  term  in  better  condition,  with  refped 
to  trees,  than  at  the  granting  of  the  leafe*. 

Gdrrow  contended,  thai  by  the  t^ms  of  the  cove- 
nant, the  defendant  was  fMrevented  from  catting  down 
a  tree  for  any  reafon  whatfoever,  and  that^s  |ie  had 
rendered  it  impoflible  for  lyiQ  to  deliver,  up  the  iden-« 
ttcal  treesdemifed,  the  leafe  was  forfeited. 

•     Lord 


«o 
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x8io.  Lord  £LLSNBORouGH^--The  covoiant  contains  sn 

^oB  ex.  d!^  exception  of  reafortable  ufe  and  wear.  If  the  trees  in 
Jones  &Ux.  an  orchard  are  too  crowded,  mud  not  the  removal  of 
fuch  as  are  paft  bearing,  be  confidered  the  reafonable 
ofe  of  the  orchard  and  the  trees  \  There  is  no  pre- 
tencefor  the  ejefhnent, 

Nonfuit. 

C arrow  and  Andrews  for  the  leflbrs  of  the  plaintiff. 

fork  and  Rjcbardfrn  for  the  defendant. 

[Attonict  Jl£gp«fif  iiii4  WiU.] 


laaoiOiOBby 
th«iDd<v(M 
■ainfttheic- 
rofabSn 


dcdantkn 
ftttedythattht 
pvce  indofffed 

firhmmiMmg 
ihereunUjui' 
firiM.    Itap» 
peared  that  tlM 


Helmsley  t;.  Loader. 


paytc'f 

iinm  the  back 
«ftb«biUwaa 
writteii,  uoder 
hit  autborityt  by 

ht  wife.     OMK 

SUt  that  thif  if 
no  varianca ;  and 
at  any  rate  the  d 
the  payee  himftlft 


Ji  GTION  by  the  mdorfee  againft  the  acceptor  of  a 
bill  of  e^change« 

The  declaration  dated,  that  the  bill  was  drawn  bj 
one  Force^  payable  tp  his  own  order,  and  that  he  in- 
dorfed  it  to  the  plaintiff,  ^<  bh  (twn  fr(ffer  band  being 
^  tbereuntofubfcribed''^ 

It  s^peared  that  Forces  name  on  the  back  of 
the  bill  was  in  the  hand-writing  of  bis  wife  ;  but  that 
the  defendant  when  acquainted  with  this  drcumftance, 
promifed  the  phuntiff  to  pay  the  bill. 


ia  not  at  liberty  tQ  objeft  that  the  mdorfement  it  not  in  the  handmridng  qf 
after  a  p^oniies  wish  a  ka0ivled|;e  of  this  cifCttmftance»tofij  die  bilL 

Lord 


J 
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Lord  Ellenborouoh  faid,  he  thought  it  would  1810. 
be  too  narrow  a  conftru£tioa  of  the  words  tntm  bandf 
to  require  that  the  name  fliould  be  written  by  the 
party  himfelf }  and  his  lordihip  was  inclined  to  thinlc 
it  would  be  enough  to  Ihew  the  name  written  by  an 
authoriased  agent,  but  that  at  any  rate  the  defendant 
could  not  be  allowed  to  take  the  objedion,  after  a 
promife  to  pfty»  made  with  a  lau>wledge  of  all  die 
fa£l8« 

Verdid  for  the  plaindff. 

Part  and  Puller  for  the  plaintiffs 

EJfinaffk  for  the  defendant. 

[Attoniet  rmit$»  tad  />««£r.] 


But  if  the  dechiitipn  ftate  tioa  that  the  paity  iiuide»  ac«' 

that  the  pirtj    indorfed  the  hill'  <;eptecU  or  indorfed  a  hill  of  ex* 

**  hii   own  proper    band  being  change  oceorMng  'to  the  nfag$ 

ikntnnio  fnbferibedf*    and  the  and  cujlom  of  merchantif  is  f«p- 

bdoHement  was  in  h&  made  hy  ported  hj  evidence  of  the  aft 

an  agent  per  procureUwnt  thi(  it  being  done — immediately  by  the 

m  fatal  Tartance.     Levy  v.  WiU  party  himfelf,-^or  by  an  agent  in 

font  5  Efp.  180.    It  feemt  ex-  his  namer— or  by  procuration  ia 

ticmely  improper  to  introduce  the  name  of  the  agent.     Elliot 

tbit  avermentf  aa  it  is  ^uite  on-  v.  Cooper»  s  Lord  Raymyijyfi. 

occeflaryi    and  may  hurt  but  Ereflcine «.  Mnrrayt  lb.  1542, 

douiQthelp.    A  genoral  alkga*  Heysv,  He&ltine, /^. 


WIL8OH 


4S%  CASES  AT  NISI  PRIVft* 


^ISrirlf    INDEBITATUS  affumpfit  for  money  paid,    and 
•trader  after  njtQxiey  haA^and  fecttved. 

Be  bas  cool-  "^ 

■Mttetfanad 

lld^^fl^S^       Oa  th^  soth  of  February  1809,  the  defiendant  feed 
2!^^t£^      wt?ifi»fiu  mto  MiddlefiK*  upon  a  judgment  againft 
SS^e^tSr.  ^®  ^*  George  j— and    the  warrant    to  levy    155A 
wnds  brought  by  befides  poundage,   was  directed  to  the  plaintiff^  a 
againftbim,  the    bound  bailiff  of  the  ShexiffofMiddleiex.  Thephimiff 
^Sl'^\^    xnside  his  levy,  and  on  the  22d  of  February  paid  oT«r 
t^^^T'    ^^^  '55'*  ^^  *^  defendant.    On  the  rtt  of  March,  a 
thefe,  t^ether     Gommiifion  of  bankrupt  was  fued  out  againft  G^rge^ 
ve  paid  ^  the     and  It  was  found  that  lie  had  committed  an  ad  of 
Ihitui^bno     bankruptcy  on  the  19th  of  February.    His  affignees 
TO  A^'lSrt  rfSie  in^n^^di^i^^ly  brought  an  a&ion  of  trover  againft  the 
fiainuffin  the      Sheriff,  and  both  the  pardes  to  the  prefent  fuit,  asd 
d!^!!^"he^bau  recovered  152/.  iSs.  6d. damages,  together  wkh  cofts, 
Seto'SiX*'  making  up  the  fum  of  a  16/.,  the  whole  of  which 
£*£!  ^01^    ^^  V^^  ^y  ^^^  ^^^  ^^  the  ^gnees. 

trover;  but  that  j_        ' 

the  baBiff  might 


It  was  contended  on  the  one  hand,  that  the  phradff 
torecor^Cik  -  \iras  entitled  to  be  completely  mdenmlfiied  by  the  de- 
i^ietry^mooey   ^^j^^j .  ^  p^  the  Other  that  an  aftion  could  not 

be  Eiaintained  by  tb^  bailiff,  to  recover  back  even  the 
155/.  which  if  it  could  not  *be  retahied  by  the  de- 
fendant, was  money  had  and  recovered  to  the  nfe  of 
the  Sheriff. 

XordELLEKBORouGH.  I  think  the  plaintiff  cannot  re- 
cover on  the  count  for  money  paid.  Among  joint  tort- 
feasors 
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fkusors  there  is  ndtber  oofttributfoa^norimpUedpf odUe 
of  bdemnity  (a).  Bat  the  155/.  hehig  paid  to  the  de- 
fendant ncnler  a  nuftake  refpe&ing  Georges  bank>- 
rdptcy,  I  think  it  may  be  recovered  as  money  had 
and  received  to  the  ufe  of  the  plaintiff,  who  was  an^ 
fwerable  for  it  to  the  af&gnees. 

Verdia  accordmgly. 

Garrow  and  Marrjat  for  the  plamtiffs. 

Park  for  the  defendant 


{a)  Menyweather   v.  Niiop,  8  T*  R*  i86«     FaichcotlKr  mt> 
Anflejy  I  Cainp^34}. 


Lloyd  v.  Rosbcb.  T^t^" 

nrHIS  was  an  adion  on  ftat.  40eo,  a.  c.  38.  for  i>ebtfor 

double  the  yearly  value    of  certsun  premifes  of  4G«^».!^»^ 

the  plaintiff  held  over  by  the  defendant  after  a  notice  S^^IIUkiy 

to  quit.  •"""• 

It  appeared  that  the  defendant  was  a  niueekly  tenant^ 
and  that  he  continued  in  poffeffio^  feveral  weeks  after 
the  ezpicadon  of  a  notice  to  quit  and  demand  made. 

8  Lord 
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itio.  LordELLSNBORouoH.I  amftrongly  inclined  to  thinlc 

^   ■'■   "^  that  this  cafe  does  not  come  within  the  ftatute,  which 
i't.on      fpeaks  of  "  tenants  for  life,  Kres  or  years."    I  aai 
RosBBs.     aware  that  a  tenant  for  half  a  year,  or  a  finaller  por- 
tion of  a  year,  may  for  fome  purpofes  be  confidered 
and  denominated  a  tenant  for  years  (ii).    But  this  is 
a  penal  ftatute,  and  is  to  be  conflrued  ftri£Uy.  A  tenant 
from  week  to  week  1  therefore  cannot  include  in  the 
defcription  of  **  tenants  for  life,  lives,  or  years ;"  and 
I  do  not  rem^bar  any  inftance  of  a  tenant  for  a  leis 
time  than  a  year  being  held  within  this  ad  of  parlia- 
ment. 

The  fingle  rent  had  been  paid  into  court,  under  a 
count  for  ufe  and  occupation ;  but  as  there  was  fome 
irregularity  in  the  manner  of  doing  this,  the  plaiutiflT 
had  a  verdid,  with  nominal  damages. 

Carrow  and  Lowes  for  the  plauitiflf. 

,  Pari  for  the  defendant. 

•    <  [Attocnics,  Drtvt  and  Stttrfti] 


(a)  Litt.  J67. 


Hex 
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Rex  v.  Inhabit  ants  of  Surrey.  rhmCkj, 

npHIS  was  indlftment  againft  the  county  of  Surrey  a  futkite 

for  not  repairing  a  bridge.    PIea»  that  the  /aid  Cmd^^pM- 

tridge  had  been  immemorially,   and  ftill  ought  to  ^^'^JJ'^ 

be,    repaired  by  the  inhabitants  of  the  parim  of  ^''<»deo  feot. 

rritniey^  cirrii«ct  00I7  ui 

tinMtofiood. 
About  40  ytm 

It  appeared   that    there  anciently  ftood  a  fmall  agotheiniiM 
wooden  bridge  in  the  place  in  queftion ;  this  was  iomi  buuTJo^te 
chiefly  ufed  by  perfons  on  foot  j  carts  and  waggons  ^^^^^^ 
paiTed  over  it  in  times  of  flood  j  but  on  other  occa-  ^^^^^^ 
fions  they  generally  went  through  a  ford  alongfide ;  conitandyuM 
it  was  not  of  fufficient  ftrength  to  bear  a  waggon  laT^uril^a 
loaded  as  waggons  now  are,   but  was  fufEciently  —Hrid^^t*!?' 
ftrong  to  bear  the  loaded  waggons  that  travelled  in  ^^^^^^ 
that  part  of  the  country,  where  the  roads  were  bad,  co"«y  for  not' 
while  it  ftood.     This  old  bridge  had  been  repaired  by  bSs«!!?pi^ 
the  parifli  of  Frimlej.    About  forty  years  ago  it  was  Si^^^JTiliS^ 
accidentally  deflroyed,  and  on  the  fame  lite  there  was  ^Jof^^ 
built  by  the  truftees  of  the  adjoining  high  road,  a  ^^!^  ^ 
new  brick  bridge  twice  the  breadth  of  the  former,  nocfup^^ 
over  which  all  carriages  travelling  this  road    have  t^Tb^^filaM 

and  that  the 


paffed  at  all  feafons  of  the  year  ever  fince.    The  new  JSihen  of  r.. 
todge  has  never  been  repaired  by  the  inhabitants  of  J2i7muft"br 
Frimliyj  but  exdufively  by  the  truftees  of  the  high  bom/by  "tho 
road. 

Lord  Ejllenborough.  How  do  you  make  out  that 

13  the 


couaty  at  laigt. 


Surrey. 
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1810.       the  parifh  of  Fr//»/py,  has  immemorially  repaired  the 
^  -^  /iW  ^r/dt^  mentioned  in  the  indiftment. 

Inhabitants 

of  Marryaty  for  the  county,  contended  that' the  bridge 

now  {landing  having  been  fubftituted  for  the  an« 
cient  one,  they  mud  in  coiftemplation  of  law  be  con- 
fidei^  the  fame.  Ahhough  a  bridge  be  taken  down 
and  rebuilt,  its  identity  is  not  deftroyed ;  and  in  all 
pleadings  of  this  fort,  it  is  averred,  that  a  particular 
parifh  or  the  owners  of  a  particular  eftate,  havd  imme* 
morially  repaired,  the  bridge  in  difpute,  whatever 
changes  may  have  taken  place  in  its  flrufture.  In 
this  cafe,  there  had  been  an  ancient  carriage  bridge 
repaired  by  the  parifli.  Therefore  according  to  Rex 
v.  Inhabitants  of  Cumberland^  6  T.  R.  194,  the 
parifli  was  bound  to  widen  it  as  the  exigencies  of  the 
public  required.  The  new  bridge  had  been  built  and 
repaired  by  the  truftees  of  the  turnpike  road  j  but 
theymuft  be  confidered  in  this,  merely  the  agents  of 
the  parifli,  fron\  whom  they  had  received  the  fum 
of  ^10. 

LordELLENBORouGH.  lamclearly  of  opinion  that  the 
plea  in  this  cafe  is  not  fubftantiated.  Not  only  is  the 
new  bridge  different  in  its  ftrufture  and  materials  from' 
that  repaired  by  the  parifli,  but  it  is  applied  to  very 
different  ufes.  The  ancient  bridge  was  chiefly  a  foot 
bridge,  and  carriages  do  not  feem  to  have  paffed  over 
it,  except  in  times  of  flood.  The  prefent  bridge  3 
croffed  by  every  carriage  travelling  along  the  road^  «n<l 
the  ford  is  entirely  difufed.  I  therefore  do  not  think 
tliat  the  bridges  are  in  any  fenfe  the  fame.  The  cafe  of 
RgK  V.  Inhabitants  of  Cumberland^  was  carried  by  writ 

of 
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of  error  to  the  Houfe  of  Lords,  and  fome  doubts       J8to. 
^i^ere  entertained  upon  the  dodtrine  of  the  Court  of 
K*  B. ;  but  it  was  thought  that  the  point  was  not  pro-    inhabitanu 
perly  raifed  by  the  record.    Here,  however,  there  of 

cannot  properly  be  faid  to  have  been  an  ancient  car-  Suaair. 
riage  bridge  repsdred  by  the  parifh,  and  the  cafe 
comes  much  nearer  Rex  v.  We/i  Riding  of  Tork* 
Jhire  (a)  ;  where  to  an  indi&ment  for  not  repairing  a 
bridge,  the  plea  alledged  that  certain  immfkips  had 
immemorially  ufed  to  repair  the  faid  bridge,  and  it 
appearing  that  the  townfliips  had  enlarged  the  bridge 
to  a  carriage  bridge,  which  they  had  before  been 
bound  to  repair  as  a  foot  bridge^  the  Court  held  that 
the  plea  was  not  fupported.  The  general  principle 
is  eftablifhed  by  a  great  variety  of  cafes,  that  if  a 
bridge  be  built  by  an  individual,  or  townfhip,  or 
parilh,  which  they  were  not  bound  to  build  or  keep 
in  repair,  but  which  is  ufed  by  the  public  and  is  found 
a  public  benefit,  the  burthen  of  repairing  it  falls  upon 
the  county  at  large.  The  parifii  of  Frimley  was  not 
compellable  to  build  or  keep  in  repair  a  brick  bridge 
for  the  convenient  paiTage  of  carriages  at  all  feafon$ 
of  the  year ;  and  the  county  muft  repair  the  new 
bridge,  which  has  been  ufed  beneficially  as  a  carriage 
bridge,  by  whomfoever  it  may  have  been  ere&ed* 

Verdid  againft  the  county. 

lihe Attorney  General  ^nd  Lowes  for  the profc cation. 

Marryat  and  Nolan  contnu 

( Ait«nii6$»  Dym  and  JUtML'\ 

Vol.  II.  H  h 
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ADJOURNED  SITTINGS  IN  LONDON. 


1810. 
TwOmj  Roscow  v.  Hardy. 

June  xych. 

If  1  bm  of  ex.  nrHIS  was  an  adion  againft  the  defendant  as  tndoiier 

St^fer^t'*  of  a  bill  of  exchange  for  50/.,  dated  January  4rii 

S^ISl*****^  1 8 10,  drawn  by  James  and  Peter  Walmjley  (A  Man^ 

drawer  and  in-  chejler^  upon  Show  and  Edwards  in  London^  payable 

ciufs«i  17  «^t  three  months  after  date,  to  the  order  of  Ralph  Kirk. 

of  due  notice  of 
ttsbeiogthut 

although  the'  Kirk  having  indorfed  to  the  defendant,  and  the 

kfeT]!!!^^    defendant  to  the  plaintiflF,  the  bill  pafled  through  va- 
dMrim th^    ™^^  other  hands,  there  being  above  twelve  indorfe- 
^^^^^^]^^*  ments  upon  it.    On  the  23d  of  January  it  was  in  the 
bochfornooac  pofieffion of  the  Worringtm  Bankj  who  prefented  it 
M^P^meuL     fof  acceptance  on  that  day.    It  was  then  difhonoured 
for  non-acceptance ;  but  the  holders  kept  it  in  their 
hands,  without  giving  any  notice  of  this  diflionour 
till  the  7th  of  April,  when  the  bill  being  due,  they 
prefented  it  to  the  drawees  for  payment,  and  payment 
was  refufed.    The  bill  was  immediately  returned  to 
the  plaindff,  who  took  it  up.    In  the  ufual  time  after 
the  Ull  had  become  due,  a  letter  £rom  the  holden 
was  communicated  to  the  defendant,  ftating  that  the 
bill  had  been  difhonoured  for  non-acceptance  and 
non-payment. 

10  Bark 
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Plxtk  for  the  defendant  contended,  that  the  plsdntiff       iSio. 
had  paid  in  his  own  wrong  j  and  that  the  defendant  ^  ^ 

was  difcharged)  having  had  no  fuificient  notice  of  the  9. 

difhonour  of  the  bill  for  non-^acceptance.  HAi.Dt. 

Toppings  contra,  argued  that  if  a  bill  was  prefented 
for  payment  after  being  refufed  acceptance,  dotice  of 
the  difhonoiir  for  non-acceptanCe  was  uiineceffary,  or 
might  be  given  at  the  fame  time  with  the  notice  of 
the  difhonour  for  non  payment.  There  being  no  ne- 
ceflity  for  pfefenting  a  bill  payable  after  date  for  ac-* 
ceptance,  no  injury  could  be  fuftained  by  the  drawer 
dr  indorfer  from  the  want  of  notice^  and  if  this  objec- 
tion were  to  hold,  it  would  greatly  iiiipede  the  circu- 
lation of  bills  of  exchange  ;  for  by  looking  at  a  bill 
which  is  unaccepted,  it  is  impoflible  to  fay  whether 
it  may  not  have  been  prefented  for  acceptance,  and 
the  drawer  and  indorfers  be  difcharged  by  the  laches 
of  a  former  holder. 

Lord  Ellekborough,— I  confider  it  to  be  part  of 
the  ufage  and  cuftom  of  merchants,  for  the  holder  of 
a  bill  which  is  refufed  acceptance,  to  give  immediate 
notice  of  its  dilhonour  to  the  drawer  and  indorfers.  If 
the  bill  be  payable  at  a  certain  time  after  date,  there 
is  no  occafion  to  prefent  it  for  acceptance  at  all  j  but.  ' 
if  it  be  prefented,  and  difhonoured  for  non-acceptance, 
notice  becomes  requifite  in  the  fame  manner  as  upon 
a  dishonour  for  nonpayment.  Nor  is  the  omiilion 
cured  by  the  bill  being  prefented  for  payment,  and  th« 
fubfequent  notice  given  to  the  defendant.  The  infor^ 
piation  that  the  bill  had  been  refufed  acceptance, 
H  h  2  could 
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could  then  be  of  no  ufe  to,  him;  and  if  entitled  to 
Roscow^  ^^  *^  ^^'»  ^^  ^*^  entitled  to  it  in  a  reafonable  time 
after  the  circumftance  actually  happened. 


.  Ha&py. 


Plsuatiff  noofuited. 


In  the  enfuing  term,  Topping  moved  to  fet  afide  the 
nonfuit,  particularly  on  the  ground  that  the  plaintiff' 
was  ignorant  of  the  firit  di(hohour  of  the  bill  when  he 
paid  it.— But  the  Court  clearly  thought,  that  the  pre- 
vious indorfers  were  entitled  to  regular  notice  of  that 
diflionour,  and  that  if  they  were  once  difcharged, 
their  refponfibility  could  not  be  revived  by.fhifting 
the  bill  into  other  hands  (a). 

Rule  refufed. 

Topping  and  Ciarke  for  the  plaintiflT. 

Park  and  Littledale  for  the  defendants 

[Actornies,  JVimMt  and  Co^r."] 
{a)  iz:Eaft4j4. 


Bateuah 
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18  ro. 

Bate  MAN  v.  Joseph.  wednciday 

June  loth. 

'^rHIS  wa6  an  adion  on  a  bill  of  exchangei  drawn  The  holder  of  a 
*   and  indorfed  as  follows:  ^'!Lf„S?& 

giving  regular 
,  notice  of  its  be* 

**  Liverpool,  24th  June,  1809.  »ns  <>»fl«>»o"»«<* 
^*  Three  months  after  date,  pay  to  Abraham  Jofeph  wi^epUiVof'' 
100/.  value  received.  •  ^^,^;^ 

•*  I,  Dance.    t«t*e  realbnaUe 
diligence  to  di^ 

"To  R.  Perry,  London.   ,  cover  where  the 

Qndorkd)  *'  Jbra/jamJo/efb.  '^"^^^ 
«  T.  Parry. 
«  L.Satterthwaiite. 
*'  6'.  Bateman. 
."R.Jones." 

When  the  bill  became  due  on  the  a 7th  of  Sep- 
tember, It  was  in  the  hands  of  an  indorfee  in  London^ 
who  on  the  28th  fent  off  a  letter  by  the  poft,  giving 
notice  of  its  difhonour  to  Jones  at  Manchejler.  This, 
Jones  received  on  the  30th,'  and  the  fame  day  com- 
municated to  Bateman^  the  plaintiflf,  before  the  poft  for 
Liverpool  went  off.  Jofeph  the  defendant  reHdes  in 
Liverpool ;  but  that  fa£t  was  not  then  known  to  the 
plaintitt'.  The  plaintiff  went  to  the  counting  houfe  of 
Satterihwaite^  his  immediate  iudorfer,  in  Manchejier^ 
to  make  inquiries  upon  the  fubjed,  but  could  gsun 
no  information.  Satierthwaiie  himfelf  was  then  from 
home,  but  returned  to  Manchefter  late  in  the  evening 
of  the  3d  of  Odober,  and  ftated  that  the  defendant 

H  h  3  refided 
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iSio.        refided  2t  Liverpool.    The  next  mornings  the  plarndflT 
^-^  wrote  a  letter-  to  him  thefe,  giving  him  notice  of  the 


Batemam 


V* 


JoiBrir, 


difhonour  of  the  bill 

Garrow  for  the  defendant  contended,  that  he  wv 
difcharged  by  want  of  due  notice  of  the  the  bill  being 
diihonoured.  When  the  plaintiflF  originally  took  the  ImII 
from  Sattertbwaitej  he  was  bound  to  bquire  into  the 
refidence  of  all  the  prior  indorfers,  if  he  meant  to 
rely  upon  their  credit ;  and  it  would  have  the  worft 
confequences  if  an  indorfer  could  be  called  upon  at 
any  diftance  of  time  by  a  perfon  faying  he  was  linac* 
quamted  with  his  place  pf  abode.  On  the  firft  three 
days  of  Odober>  the  defendant  might  have  had  an 
opportunity  of  recovering  the  amount  of  the  bill  from 
the  drawer  or  acceptor,  which  wa$  gone  before  the 
notice  a&ually  arrived.  The  plaintiff  had  not  ufed 
due  diligence  to  obtain  the  information  he  pretended 
to  want.  Why  had  he  not  applied  to  the  drawer  or 
acceptor,  whofe  relidences  were  blazoned  on  the  face 
of  the  bill  ?  There  wa?  no  evidence  even  of  any  in- 
quiry being  made  of  bankers  at  Manchejier^  from 
3ny  of  whom  the  defired  information  might  have  been 
expe&ed.  At  any  rate  the  plaintiff's  ignorance  could 
not  prolong  the  refponHbility  of  the  defendant, 

Lord  ELi,ENBORouoH.»^-*When  the  holder  of  a 
bill  of  exchange  doe^  not  know  where  the  indorfer  i^ 
to  be  found,  it  would  be  very  hard  if  he  loft  his  re- 
inedy  l)y  not  communicating  immediate  notice  of  the 
difhonour  of  the  bill ;  and  I  think,  the  law  lays  dowi^ 
no  fpgh  rijg;id  rule.    The  hplder  muft  npt  allow  hini- 
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rdf  to  remain  in  a  flate  of  pafiive  and  contented  igno- 
rance ;  but  if  he  ufes  reafonable  diligence  to  difcover 
the  refidence  of  the  indorfer)  I  conceive  that  notice 
given  as  foon  as  this  is  difcovered,  is  due  notice  of 
the  difhonour  of  the  bill,  within  the  ufage  and  cuftom 
of  merchants.  The  prefent  is  a  queftion  of  fad,  and 
the  jury  will  fay,  Whether  the  plaintiff  between  the 
30th  of  September  and  the  3d  of  O'Clober,  ufed  rea- 
fonable diligence  to  afcertain  the  refidence  of  the  de- 
fendant ? — His  lordfhip  was  rather  inclined  to  think 
that  there  had  been  laches  in  not  making  further 
inquiries.— But— 

The  jury  found  for  the  plaintiff. 

In  the  eofuing  term,  Garrtnu  moved  to  fet  afide  the 
verdiA,  on  account  of  the  fuppofed  laches  of  the 
plaintiff,  in  oiot  giving  earlier  notice  of  the  diihonour 
of  the  bill. 

But  the  Court  were  all  of  opinion  that  the  queftion 
had  been  properly  left  to  the  jury,  and  refiifed  a  rule 
to  fhew  caufe  (^2). 

Park  and  Richard/on  for  the  plaintiff. 

Garrow  for  the  defendant. 

[Attornies,  WiUh  waA  Palmer^  and  TomUnfim^ 

(fl)i2Eaft433. 
Hh4 


CASES 

AKGUED  AND  DECIDED  AT 

NISI   PRIUS 
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At  the  Sittings  after  Trinity  Term, 
50  George  III. 

ADJOURNED  SITTINGS  AFTER  TERM  IN  LONDON. 


,0.^  Lot  AN  V.  Cross. 

loIO 

If  Che  owner  of    HTRESPASS  foT  ruxuung  againil  the  plaintifPs  chaife. 

tuiumfly  pennit 
pnochcr  perioa 

Sr^  mif*  ^^  appeared  that  the  plaintiff,  a  ftable-keeper,  was 

toaMxwiirefpafi  owner  of  the  chaife;  but  that  when  the  injury  was 

Ibr  ta  injury  ,  ,  •!«•/*•  r'r*  /-.- 

donetoic.whae  done,  It  was  ui  the  poifefiion  of  one  Brouin^  a  mend 
ki»Xo  uied.        ^£  j^jg^»  whom  he  had  permitted  to  ufe  it. 

The  obje£Uon  being  taken,  that  trefpafs  could  not 
be  maintained  by  the  plaintiff  under  thefe  ^rcum* 
ftances. 


Lord 
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Lord  Ellbkborough  laid,  the  property  is  proved  1810. 
to  be  in  the  plaintifF,  and  primdfacie^  the  thing  is  to 
be  confidered  in  his  legal  pofTeilion,  whoever  may  be 
the  aftual  occupier.  Shew  a  letting  for  a  certain  time 
to  Brown^  and  the  poiTeflion  would  be  in  him ;  but 
a  mere  gratuitous  permiilion  to  a  third  perfon  to  ufe 
a  chattel,  does  not  in  contemplation  of  law,  take  it 
out  of  the  pofleifion  of  the  owner,  and  he  may  maio- 
tain  trefpafs  for  any  injury  done  to  it  while  it  is  fo 
xSed  (a). 

The  wimeffes  dated,  that  the  defendant  fe^med  to  if «« injury  w 

r«t«  •  •ni        received  from 

have  no  mtendon  of  runnmg  his  carnage  agamit  the  the  immediate, 

plaintiff's  chaife ;  and  that  the  accident  appeared  to  tiond,aa  oTm<^ 

arife  entirely  fixjm  the  negligent  manner  in  which  the  ll'trrtt!(i3'^ 

defendant  was  drivine.  •  not  cafe;' and 

^  the  Court  of 

K.B.  win  not 

Park  thereupon  objefted  that  the  aftion  ihould  have  ^\^^  ^ 
been  cafe  and  not  trdbafs*  *?^  ^  *  "^ 

CriaL 

Lord  Ejllenborough. — ^The  injury  to  the  plaintiff 
being  immediate  from  the  a&  done  by  the  defendant, 
it  was  fettled  in.Leame  v.  Bray  (Jb\  that  trefpafs  is 
the  proper  remedy,  and  that  the  defendant's  inten- 
tions were  immaterial. 

VerdiA  for  the  plaintiff. 


{a)  Vide  Smith  v.  MiHes,  Harper,  7  T.  R.  9. 
I  T.  R.  4S0.  Ward  v.  Macau*  [b)  3  £aft|  393. 
Iry,  4  T.  R.  489.      Gordon  f* 
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Park^  in  the  enfuing  term,  moved  for  a  new  trial, 
on  the  ground  that  the  adion  was  mifconceived, 
and  ftatedy  that  Leame  v.  Bray  had  been  over-ruled 
by  the  Court  of  C.  P.  in  Huggett  v.  Montgomery y 
2  N.  Rep.  446. 

Cur*  If  we  are  defired  to  review  the  cafe  of  Leame 
T*  Bray,  the  matter  fhould  be  brought  before  us  in 
a  different  fhape,  than  a  motion  for  a  new  trial.  We 
do  not  entertain  fo  flight  an  opinion  of  our  own 
judgment,  as  to  allow  it  to  be  thus  canvaffed.  We 
will  wait  for  fome  cafe  where  the  queftion  is  raifed 
upon  the  record,  and  may  be  carried  fiuther^ 

Rule  refufed. 


Fide  Covell  v.  Laming»  i  Camp.  497.    Rogqrt  v.  Imbleton» 
sM.R.  1x7. 


''W«y»  Osgood  v.  G  ron  inc. 

,  . .  Tn  this  cafe  two  iffues  were  direded  by  the  Lord  • 

w  recovered  oa  Chancellor,  to  try,  iit,  *<  Whether  the  plaintiff 
wtrSi'ttiS-  ^^^  entitled  to  any,  ^nd  what  fum  of  money  for 
!Sn  JSIS*  /m^A/  on  the  cargo  of  the  fliip  Neptune,  depofited 
perfonned:  and  in  the  Wcft  India  audLoudon  Docks?"  and,  adly, 
plied  ptomift  *    ^*  Whether  th^  plaintiff  was  entitled  to  any,  and  what 

to  pey  a  ttm^ 

^/attorn  for 

carrying  goods  t  put  of  the  voyvge,  unleis  they  ii^e  vdumarny  accepted  at  a  pUce  ihort  of  the  port  of 

fum 
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fum,  by  way  of  compenfation^  for  the  carriage  of  the       »8'o 
goods  in  the  faid  lhip>  from  Charleftown  to  the  port 
of  London  ?*' 

By  a  charter-party  dated  2d  July  1807,  the  owner  - 
of  the  American  ihip  Neptune^  of  which  the  plaintiff 
was  mafter,  let  her  to  freight  to  the  defendant  for  a 
voyage  from  Sandy  Hook  to  Charleftown  to  take  in 
a  cargo,  and  from  thence  to  Tonningen^  Amftcrdain 
or  Rotterdam.  The  owner  covenanted  that  after  the 
fiiip  fliould  be  completely  loaded,  ihe  (hould  fet  fail 
irom  Cbarlefiown^  and  (the  dangers  of  thefeasand 
the  reftraints  of  rulers  and  princes  excepted)  proceed 
for  TonningeHj  Amfterdam  or  Rotterdam^  and  there 
deliver  the  cargo  to  the  freighter  or  his  agents ;  and 
it  was  further  flipulated  that  if  advice  (hould  be 
received  at  Charleftown,  previous  to  the  failing  of  the 
fhip  from  that  place,  that  the  blockade  had  been  taken 
off  the  river  Elhe^  the  freighter  ihould  be  at  liberty 
to  fend  her  to  Hamburgh  dired,  in  Ueu  of  the  other 
ports. 

In  Auguft  1807,  the  Neptune  arrived  at  Charlet^ 
iowny  and  there  took  in  a  cargo  of  fugar  and  rice,  the 
property  of  the  defendant,  configned  by  the  bills  of 
lading  to  Mtjfrs.  R.  Groning  and  Co.  of  Hamburgh^ 
to  be  delivered^to  them  at  Tonningen  (or  in  cafe  the 
blockade  of  the  river  Elbe  was  taken  off,  to  proceed 
on  to  Hamburgh  dired),  on  payment  of  freight,  pur- 
fuant  to  the  charter-party. 

The  plaintiff^s  ihip  was   proceeding  up   channel 

on 


Osgood 

V. 
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1810.  ^  on  her  vay  to  Hamburgh^  when  the  plain  tiff  was 
informed  of  the  two  orders  in  council  of  His  Bri« 
tannic  Majefty,  iffued  in  Nov.  1 807,  whereby  it  was 
GjLOMiiro.  ordered  that  every  vefTel,  trading  from  or  to  the  ports 
and  places  of  any  country  at  war  with  his  faid 
Majefty^  and  all  other  ports  or  places  in  Europe  from 
which,  although  not  at  war  with  his  faid  Majefty, 
the  Britifli  flag  was  excluded,  (hould,  together  with 
all  goods  and  merchandifes  on  board,  be  captured 
and  condemned  as  prize ;  but  that  all  veflels  which 
I  ihould  arrive  at  any  port  of  the  United  Kingdom,  in 

confequence  of  having  received  information  of  this 
regulation,  fubfequent  to  taking  their  cargoes  on 
board,  Ihould  be  permitted  to  proceed  upon  their 
voyage  to  their  original  ports  of  deftination,  if  not 
previoufly  unlawful. 

The  plaintiff  in  confequence,  brought  his  fliip  to 
Sbeemefs^  and  himfelf  came  up  to  London,  for  the 
purpofe  of  confulting  the  defendant's  agents  here. 
They  in  a  fhort  time  procured  him  a  licence  from 
his  Majefty,  for  the  Neptune  and  her  cargo  to 
proceed  from  Sheernefs  to  the  port  of  Rotterdam^ 
or  any  port  in  the  north  fea,  and  preffed  him  to 
proceed  to  Rotterdam  accordingly.  But  he  found 
that  by  a  decree  of  the  French  Emperor  Napoleok, 
dated  13th  Nov.  1807,  the  fliip  aad  cargo  would 
have  been  liable  to  confifcation,  or  her  arrival  at 
Rotterdam^  or  if  examined  on  the  way  thither  by 
any  French  cruizer,  for  having  touched  at  an  £ngli(h 
port.  He  therefore  refiifed  to  proceed  on  the  voyage, 
but  offered  to  deliver  up  the  cargo  to  the  defendant's 
6  aaents 


Osgood 

V. 
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agents  here,  on  being  paid  the  freight  and  charges       tSio, 

due  upon  it.     They  refufed  to  receive  it,  and  infifted 

that  he  was  bound  to  complete  the  voyage,  according  to 

the  terms  of  the  charter-party.    He  maintained  on  the    G&onino. 

other  hand,  that  he  was  not  compellable  to  expofe  hisfliip 

to  the  danger  of  confifcation.     He  therefore  t>rought 

the  (hip  into  the  port  of  London,  and  landed  the  rice 

at  the  London  docks,  and  the  fugar  at  the  Weft  India 

docks.     He  afterwards  again  tendered  the  cargo  to 

the  defeadant's  agents,  on  being  paid  the  freight  and 

charges*    They  refufed  to  pay  him  any  thing;  and  n 

they  apprehended  he  was  going  to  fell  the  cargo  to 

iatisfy  himfelf,  they  filed  a  bill  in  the  defendant's 

name,  praying  that  he  might  be  injoined  from  doing 

foj  and  that  he  might  be  decreed  to  deliv^  up  the 

cargo  to  them,  without  prejudice  to  any  claim  of  the 

defendant. againft  him,  for  a  breach  of  the  charter* 

party  and  bills  of  lading.     The  plaintiff  in  his  anfwer 

fet  up  the  Uen  he  had  upon  the  cargo  for  freight  and 

charges.    The  injundion  was  granted ;  but  the  Lord 

Chancellor  ordered  thefe  iffues  to  be  tried,  before 

making  his  final  decree.    In  the  mean  time,  thegood» 

were  by  confent  delivered  to  the  defendant's  agents, 

without  prejudice  to  the  refpedive  rights  of  the  partieis* 

Scarlett  for  the  plaintiff  argued,  that  as  the  voyage 
had  become  impofHble,  the  plaintiff  was  entitled  to  the 
full  freight  for  the  goods,  if  they  were  accepted  here; 
and  that  at  any  rate,  he  was  entitled  to  fome  compen-  . 
fetion  for  bringing  them  from  America  to  Great  Bri« 
tain,  which  It  could  not  be  denied  was  beneficial  ta 
the  freighters. 

Th« 
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1810.  The  Attorney  General^  on  the  other  fide,  obfefved^ 

'^Osgood  ^  ^^  poffeffion  of  the  goods  had  not  been  claimed  here^ 

ti.  till  after  they  had  been  landed  by  the  captam^  and  that 

Groning.    ijjgy  could  not  be  confidered  as  accepted  by  the  con- 

iignee,  as  they  had  been  taken  pofleflion  of  without 

prejudice* 

Lord  Ellekborough.'^— It  is  clear  that  in  this  cafe 
theplaintiflfcan  have  no  claim  for  freights  Freight  could 
only  be  earned  by  performing  the  terms  of  the  chartei*- 
party.— Theif,  is  he  entitled  to  any  fum  byway  of  com-- 
penfatitm^  for  the  carriage  of  the  goods  from  Cbarlejian 
to  the  port  of  London?  His  right  to  coippenfation 
muft  arife  out  of  fome'  contrad  exprefs  or  implied* 
There  is  no  exprefs  contrad  fet  up ;  and  from  what 
can  we  imply  a  promife  to  pay  for  the  carriage  of  the 
goods  to  England  f  They  are  brought  here  inftead  of 
being  conveyed  to  their  port  of  deftination,  and  an  ap» 
plication  being  made  to  the  Lord  Chancellor  to  pre«> 
vent  their  being  fortioufly  difpofed  of  by  the  captain, 
they  are  taken  poffeffion  of  on  behalt  of  the  con* 
fignee,  without  prejudice  to  the  rights- of  the  parties. 
This  is  no  acceptance  of  the  goods  (hort  of  the  port  of 
deftination,  and  no  foundation  for  a  promife  to  pay 
pro  raid  itineris.  I  am  therefore  ofopinion»  that  both 
iffues  muft  be  found  for  the  defendant. 

^  Verdia  accordingly. 

An  application  was  afterwards  made  to  the  Lord 
Chancellor  for  a  new  trial ;  but  his  lo^pdihip  fiilly  ap- 
proved of  the  dure^on  given  to  the  jury^  and  thought 

that 
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that  the  iflues  had  been  properly  found.  He  direded,       '810. 
however,  that  an  a^on  ihould  be  brought  by  the     otcoos 
plaintiflF  againft  the  defendant  for  freight,  &c.,  and    ^    v. 
that  if  it  ihould  appear,  that  the  plaintiff  could  not 
have  been  reafonably  required  to  proceed  on  the 
voyage,  the  defendant  ihould  admit  that  he  had  ac^ 
cepted  the  goods  in  the  port  of  Londoxu 

This  a£tion  was  tried  at  the  Guildhall  iittings  after 
laft  Michaelmas  Term ;  wfaei^  the  jury  being  of  opinion 
that  the  plaintiff  might  have  been  rafpnably  required 
to  proceed  on  the  voyage,  found  a  verdid  for  the 
defendant. 

Scarlett  J  Gafeke^  and  LdttUdale^  for  the  plaintifl^ 

The  Attorney  General  Garraw^  Park^  and  Richard- 
fin  for  the  defendant. 

[AttorniM,  Sera$m^  tnd  Kaye  \Sf  FreJhfieU,] 


Fidi  Lukr  v,  Lyde,  2  Burr.  437.  Hunter  v.  Prinfep,  loEaft, 
982 •  Cook  V.  Jennings,  7  T.R.  378.  Liddard  v,  Lopetf  loEaft^ 
381.   Smith  V.  Wilfoo^  8  Eaft,    $26. 
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1810. 

Monday  PoRTER  aild  OthcrS,  V.  PaLSGRAVE. 

Julyjcch. 

Sd  tobT^id*  ^HIS  was  an  a£Hon  for  not  accq>ting  a  bill  of  ex- 
^"J^  *  ^^  change  for  the  price  of  goods  fold  by  the  plaintiffb 

the  purchafer      to  the  defendant,  under  the  following  contrad : 

neglects  to  givt 

doriiMitkiedto       **  Bought  for  Mr.  Theodore  Pklfgrave  of  Meflrs. 

limethewiTif  *  "  WilKam  Porter apd  Co.,  30  cafks  of  St.Peteribuigh 

g^oow  ime  u  aflies,  at  60/ per  cwt. 

"  To  be  fettled  for  by  bill,  at  fix  months  date,  at 
•*  lowing  14  days  for  receiving  and  delivery. 
^  Draught  and  tare  as  coftomary* 
"  London  21ft  November,  1809." 

It  was  clearly  proved,  that  the  defendant  had  been 
guilty  of  a  breach  of  the  contrad  dated  in  the  decla* 
,  ratioix;  and  the  only  queflion  was,  whether  the 
plaintiff  was  entitled  to  intereft  ?  A  bill  dated  cth  De- 
cember 1 809,  for  468/.  21.  6d.  the  price  of  the  goods, 
at  fix  months  after  date,  was  drawn  by  the  plaintiff 
upon  the  defendant,  and  refiifed  acceptance* 

The  counfel  for  the  plaintiff  contended,  on  the  au* 
thority  of  Becher  v.  Jonesy  ante  428,  that  he  was  en- 
titled to  intereft  from  the  9th  of  June  1810,  the  day 
the  bill>  if  accepted,  wot^Id  have  become  due. 

On  the  other  fide,  it  was  argued,  that  Becher  y^ 
Jims  was  in  the  Exchequer  chamber,  where  a  dif. 
ferent  rule  prevails,  and  the  cafe  of  Gordon  v.  Svmn^ 

ante 
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dtrite  4^9,  was  relied  opoit^  in  wych  it  was  decided  by        ^^'o. 
.the  court  of  K.  B.  that  intereft  ought  not  to  be  al-      Poutbr 

lowed  in  an  a6tion  for  goods  fold  and  delivered,  to  be  and  Other* 

t>aid  for  at  a  certain  day.  pALfaaArt. 

Lord  ELLENBORdutJri.-i-There,  the  purchafer  had 
iiot  ftipulated  to  pay  by  a  bill  of  exchange^  which 
Aiakes  all  the  difference.  If  there  is  merely  a  day 
named  when  payment  is  to  be  made  in  caih,  this  is  a 
provifion  that  payment  {hall  not  be  demanded  earlier, 
and  It  afterwards  become  the  common  cafe  of  goods 
fold  and  delivered.  But  if  the  agreement  is  to  pay 
by  bill  at  a  given  date,  this  amounts  to  a  promife  to 
pay  interefl:  upon  the  price  of  the  goods  from  the  day 
^tirhen  the  perickl  expires  for  which  the  bill  would  have  ~ 
to  run.  Had  the  bill  in  this  cafe  been  accepted,  in- 
tereA  would  clearly  have  been  recoverable  upon  it 
from  the  9th  of  June,  and  the  defendant  olnnot  be  ^ 
allowed  to  profit  by  his  own  wrong. 

Verdid  accordingly. 

The  Attorney  General^,  G arrow  and  Taddy^  for  the 
plaintiff". 

Fark  and  Ricbardfon^  for  the  defeodant. 

1 


J^idi  Marfkall  r.  Foole,  xj  Eaft,  98.  Boyct  t.  WatburtoD, 

/{^48o.  ' 


VouXL 


li 
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Jones  v.  Morgan  and  another. 

'^?rft*Sl^w.  T^'S  ^^  ^  aSion  on  a  bill  of  exchange,  drawtt 
«r«f  indorferof  by  the  defendants,  payable  to  their  own  order, 

dimonou?/d  fw  ^  and  indorfed  by  them  to  the  plaintiBF. 

non  payment 
after  bein,;  ac-         ' 

ccfted.  although      Jhc  bill  was  dniwn  upon  one  T.  Burty  by  whom  it 

It  be  unnecefTary  tr'  tt 

to  (lace  the  ac-  bad  been  dimonoured  for  non-payment,  and  the  decla- 
d^mion.Vit  lotion  unneceffarily (lated  that  he  had  accepted k^c* 
u  pwed  !-bu^t  cording  to  the  ufage  and  cuftom  of  merchants. 

a  promiie  to  pay 

tfter  the  bill  was  ^ 

due,  is  a  luffi-  No  cvidencc  could  be  adduced  of  his  hand-writing ; 
the"a^e7tance,^  but  it  appeared  that  after  the  bill  was  due;  one  of  the 
hlild'^writinVof    defendants  feveral  times  promifed  the  plaintiff  to 

the  defendant         oaV  ita 


hlmfelf  and  of 
the  other  panics 
to  the  bill 


The  plaindff's  counfel  contended,  that  there  was  no 
neceflity  to  prove  the  acceptance,  as  it  had  been  dated 
unneceifarily,  the  ,  liability  of  the  defendants  at  all 
events  attaching  upon  the  non-payment  of  the  bill ;. 
and  at  any  rate,  that  the  acceptance  was  admitted  by 
the  promifes  to  pay,  after  the  bill  was  due  and  in  the 
plaintiff's  hands. 

Lord  Ellenborough  was  clesfrly  of  opinion  that 
the  acceptance  being  ftated  in  the  declaration,  muff  be 
proved ;  and  he  was  inclmed  to  think  at  the  trial  that 
the  promifes  to  pay  did  not  amount  to  an  admiffion  of 
the  acceptance :  he  therefore  direded  a  nonfuit.  But 
upon  a  motion  in  the  enfuing  term  to  fet  the  nonfuit 
'  afidgj  bis  Lordlhip  and  the  reft  of  the  Court  thought, 

i  upon 
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upon  the  authority  of  Lundie  v.  Robert/on^  7  Eaft.  1810. 

231,  that  the  promifes  to  pay  were  a  fufEcient  admif-  •  '       ' 

Hon  of  the  acceptance ;  and  upon  the  fame  evidence^  9. 

at  the  fittinjrs  after  Michaelmas  term  laft,  the  plaintiff  ^^^^'V 

had  a  verdict. 

« 

Garrow  and  Wylde  for  the  plaintiff. 
Jervis  for  the  defendant. 


Bell  and  others  v.  Bell.  Wednefdax, 

Aug.!. 
Policy  It  and 
,  .  ^   ,  from  Rigt  to  the 

ACTION  on  two  policies  of  infurance.  united  King- 

dom,  on  (hip  and 
freight,  declared 
to  be  M  epHtiMwa* 

The  firft  dated  i6th  Auguft  1809,  was  declared  to  *«•«  of  two  other 
be  ^'  on  the  contingency  of  the  Rifing  Sun,  Captain  wen  m  oiipand 
Loring,  loading  a  cargo  at  Riga/'  with  a  fubfequent  S*f^"thV°^* 
claufe,  "  that  if  the  Jhip  Jhould  not  load  a  cargo  at  ^"^^^  ., 
Riga  by  any,^8t  of  the  Ruffian  government,  the  af-  portofdifcharg* 
fured  were  to  receive  a  total  lofs/'  and  the  infurance  during  her  nay 
was  declared  to  be  "  on  feamen's  wages,  premiums  Senci^ck'to" 
of  infurance^  and  all  charges  whatever,  valued  at  ^j'pwtofdif. 

'  ®  '  charge  m  the 

1 600//'  United  King- 

.    dom.    The  Ihip 
was  feised  and 
cnntlemned  at  Risa  before  flie  h.-.d  difcharged  her  outward  cargo.  ffeUthit  the  firft  policy  could  ndt 
he  applied  to  the  outward  fn.  it^ht. 

It  is  (lipuLted  by  a  policy  of  infurance  from  Riga  to  the  United  Kingdom,  <■  that  if  the  ihip 
ihould  not  load  a  cargo  -at  Riga  by  any  i^\  of  the  Ruffian  gsvernment,  the  alTured  were  to  receive 
a  total  lofs.'*  The  ihip  it  fcized  and  condemned  by  the  Ruffian  government,  before  her  outward 
cargo  is  dlfcharged.— This  is  a  total  lol's  within  the  meaning  of  the  policy. 

A  policy  at  and  from  a  foreign  port,  atuches  when  the  ihip  has  arrived  then  in  good  phyfic4 
fofety,  although,  from  political  caufes,  ilie  may  be  in  great  danger  of  condemnation. 

I i  2  The 
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The  fecond  policy,  dated  30th  Auguft  1809,  vns 
<<  at  and  from  Riga  to  the  ihip's  port  of  difcharge 
in  the  United  Kingdom,  on  fliip  Riling  Sun,  valued 
at  2000/.  and  on  freight  valued  at  1 200/.'*  and  this 
policy  was  declared  to  be  *^  in  continuation  of  two 
other  policies  dated  the  7th  and  14th  Odober  i8o8»" 

.  The  two  policies  of  which  this  was  in  continuation, 
were  on  theihip  Rifing Sun,  Valued  at  2000/.  onfreight, 
valued  at  1 200/.  and  on  a  cargo  of  fait— ^^  at  and  from 
Cork  and  Liverpool  to  the  ihip's  port  or  ports  of  dif- 
charge in  the  Baltic,  during  her  ftay  there,  and  at  and 
from  thence  to  her  port  or  ports  of  difcharge  in  the 
United  Kingdom,''  and  by  a  memorandum  thereon,/ 
*•  in  cafe  of  lofs  or  accident  on  the  outward  voyage,  a 
total  lois  was  to  be  paid  on  the  frdght/' 

The  fhip  arrived  at  Riga  the  28th  May  1809.  A 
few  days  previous  to  her  arrival,  an  order  of  the 
Ruffian  government  had  been  fent  to  Rsga^  direding 
that  the  papers  of  all  fhips  arriving  at  any  port  in 
*Ruffia  fhould  be  fent  to  Peterfburgh  to  be  examined 
before  their  cargoes  'were  unloaded.  The  papers  of 
the  Rifing  Sun  were  accordingly  fent  there.  On  the 
9th  Auguft  the  fhip  and  cargo  were  put  under  fequef* 
tration,  and  on  the  4th  December  they  were  feized 
and  fold  by  the  cuftom-houfe  at  Riga,  under  a.  fen- 
tence  of  condemnation  for  want  of  proper  documents, 
without  the  Jhip  having  difcharged  her  outward  cargo. 

On  thefe  fa6te  The  Attorney  General  contended,  that 
the  plaintiffs  were  clearly  intitled  to  recover  on  the  firft 

policy 
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policy  on  the  contingency,  and  on  the  fecond  as  far  xSio. 
as  it  appUed  to  the  Jhip.  With  refpefl  to  the  Jreight 
infured  by  the  fecond  policy,  it  might  /be  a  more 
doubtful  queftion«  Taking  the  policy,  which  was 
•*  at  and  from.  Riga  to  the  United  Kingdom"  by 
itfelfy  he  admitted  that  its  import  muft  be,  that  the 
fraght  infured  was  the  freight  of  goods  put  on  board* 
to  be  carried  on  the  homeward  voyage,  whereas  the 
freight  adually  lofl;  was  that  of  goods  carried  on  the 
outward  voyage ;  but  as  this  policy  was  declared  to 
be  in  continuation  of  two  former  policies,  which  were 
on  freight — to  the  Baltic^  during  the  finp^s  Jiay  there 
from  thence  bome^  he  contended  that  this  policy  would 
take  up  all  of  that  former  rifk  to  which  its  words 
could  apply,  and  that  as  the  fhip  was  earning  freight 
at  Riga^  which  was  loft,  and  which  the  former  policies' 
would  have  covered^  and  as  the  prefent  policy  was  on 
freight  at  Riga^  in  continuation  of  thofe  former  policies^ 
the  freight  fo  loft  would  be  covered  by  the  prefent 
policy. 

Lord  Ellpnborough.— This  policy  was  in  conti- 
nuation of  the  former,  according  to  the  fubjedl  matter 
exprefled  in  it,  and  that  was  the  freight  of  the  home* 
ward  cargo.    It  cannot  cover  this  lofs. 

Garrow  and  Park  for  the  defendant  contended,  that 
there  was  no  inception  of  the  rifk  on  either  policy. 
With  refpeft  to  the  firft,  the  infured  were  to  recover 
if  the  (hip  did  not  load  by  any  aft  of  the  Ruffian  go- 
vcrnmint.  In  order  to  eftablifli  a  lofs  by  the  rifle 
thus  infured  againft,  it  muft  be  (hewa  that  the  fhip 

I  i  3  was 
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'^^Q'  was  fn  a  condition  to  load  a  cargo,  and  that  flie  was 
prevented  from  loading  it  by  the  aft  of  the  Ruffian 
government;  but  in  faft,  (he  not  was  fuffered  to 
unload  her  outward  cargo^  fo  that  Ihe  was  never  in  the 
condition  in  which  the  lofs  infured  againft  could 
attach. 

Lord  ELLENBORotJGH.  —  It  was  the  aft  of  the 
Ruffian  government  which  prevented  her  unloading 
her  outward  cargo,  and  which,  by  that  means^  effec- 
tually prevented  her  from,  loading  her  homeward  cargo. 

With  refpeft  to  the  fecond  policy,  they  contended, 
that  the  ftiip  was  never  in  good  fafety  at  Riga,  for  that 
at  the  inftant  of  her  arrival  her  papers  were  fent  to 
Peterfburgh,  and  (he  was  placed  in  a  ftate  of  reftraint 
which  terminated  in  her  total  lofs.  The  circumftance 
therefore  which  occafioned  her  total  lofs  having  taken 
place  concurrently  with  her  arrival  when  this 
policy  was  to  attach,  it  muft  be  confidered  as  a  lofs 
not  within  the  fcope  of  this  policy.  Befides,  this  in« 
cipient  lofs  took  place  before  the  termination  of  the 
infurances  on  the  outward  voyage  ;  for  they  did  not 
ceafe  till  the  (hip  had  moored  in  fafety  24  hours, 
which  in  this  cafe  (he  cannot  be  faid  to  have  done, 
and  therefore  the  policy  on  the  homeward  voyage  had 
not  begun  to  operate. 

Lord  Ellenborough, — ^I'he  fafety  required  to 
give  a  good  commencement  to  the  rifk  on  the  (hip,  is 
a  phyfical  fafety  from  the  perils  enfured  againft,  and 
not  a  freedom  from  political  danger.    I  think  this  (hip 

was 


pro- 
intt- 
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was  in  (kfety  at  Riga,  within  dte-meaiung  of  this  in«        1810. 

and  others 
On  the  29th  May,  the  day  after  the  flup's  arrival  at       ^* 

Riga,  the  confignees  of  the  cargo  there,  Mejrs.  Hill,  ^^^  ,(J,"d  on 

Jacobs  and  Co.  wrote  a  letter  to  the  plaintiffs,  which  was  J  poi'^«  *»<i 

received  by  them  in  London  the  ft 7th  July,  in  which  inpofleirionofa 

they  faid,  ^*  that  the  order  lately  received  thore,  lo  «!^Vfp^ndlnt^"^ 

fend  the  papers  of  4II  veffels^  that  (bould  arrive  to  it'orif/fo?'*'** 

Peterfburgh  bad  produced  a  great  fevfation  on  account  ^^"f^JSjfl,^*; 

of  the  detention  which  it  would  occafion  of  the  >rmingatthat 

▼eflels ;  that  the  Rifing  Sun  mujijhare  the  fame  fate  ;  KI^h**hid'*' 

that  her  papers  had  been  fent  to  Peterfburgh  j  and  that  Jen^fnlHrnV 

till  they  beard  afawurable  refult^  they  Jhould  defer  un-  "■"n8^«  thf 

loading  ber  or  preparing  a  return  cargo.'*    This  letter  ^»p  mfuredhad 

was  not  fhewn  to  the  underwriters ;  but  the  broker  terftu^h  Tc^  *" 

who  effeded  the  infurance,  ftated  that  the  (hip's  papers  e^ffiS  ^ 

werfe  lent  to  Peterfburgh  for  examination.  h^nfi^LYrhir 

(afety.  This  let- 

Garrow  contended,  that  the  non-proda£tion  of 'this  muninted  to  the 

letter  to  the  underwriters  was  a  material  concealment,  Jht  i^kcHnl'"* 

inafmuch  as  it  expreffed  a  much  greater  degree  of  ^^'^l^^J^ 

danger  to  the  (hip  and  cargo  than  the  fimple  commu-  !*»*p>  p»p«"  ^ 

nidation  made  by  the  broker,  and  a  danger  which  ia  leiftmrgh.  Heu 

fad  terminated  in  her  total  lofs.  wi*  ntt  wS^ed 

on  the  p-ound 
of  concealment 

Lord  Ellenborough,— The    aflTured   are  only  ^y  ^^*  non-com- 

bound  to  communicate  fafts.    The  broker  did  com-  the  imeV.  * 
municate  the  faff  of  the  (hip's  papers  being  fent  to 
Peterfburgh  for  examination.    He  was  not  bound  to 
communicate  the  fenfations  and  apprehenfions  which 
that  het  produced  at  Riga. 

I  i  4  Verdia 
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Verdiia  for  the  Plaintiff,  excluding  the  frrfght  on  the 
fecond  polic)^ 

In  the  enfuing  term,  a  motion  was  made  fbr  a  ne^ 
trial  on  the  part  of  the  defbidant« 

The  Court  were  clearly  of  opinion,  that  the  con* 
tingency  had  happened  which  was  mentioned  in  the 
firft  policy,  and  that  the  fliip  had  been  in  good  fafety 
at  Riga  within  th^  meaning  of  the  fecond :  but  they 
granted  a  rule  to  fhew  caufe  on  the  ground  of  the  con« 
cealment.:— Caufe,  however,  being  (hewn  'in  Hilafy 
Term,  the  judges  all  agreed,  that  it  was  fuffident  for 
the  broker  to  ftate  the  faO:  of  the  papers  of  the 
Rifmg  Sun  being  fent  to  Peterfburgh,  and  the  rule 
for  a  new  trial  was  dilcharged« 

The  Attorney  General  znd  J.  Warren  fbr  the  pkuntUTi 

Qarr9W^  Park  and  Carr  for  the  Pefendant^ 

[Attomies,  WAieffm^  and  Gn^  \St  tfo.] 


BoYCE  and  another,  v.  Warburtok. 

If  tMdi  irt  fold  'THIS  was  an  aflipn  foT  not  accepting  a  quantity  of 
'^t'biil'i^.  deals  purchafed  by  the  defepd^t  froqj  the  plaintif, 

'aJ'o'nVth."      tQ  be  paid  by  bill  at  4  months, 

vendor  aga»nft 

not 'giving  VtiU  accordingly,  intereft  wjM  be  allowed  from  the  time  the  biD,  if  giveB,  would  ht^ 
become  due,  whc ibei  lU  defendaM  hai,  or  has  not,  accepted  ibe  goodfc 

The 
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The  breach  of  contract  on  the  part  of  the  defendant       2810. 
vns  clearly  proved }  and  the  only  queftion  was,  whe* 
ther  the  defendant  fhould  be  allowed  intereft  op  the 
amount  of  the  ftipulated  price  from  the  time  th?  \f^^  if 
given,  would  have  becoine  due, 
« 

Lord  Ejllenbo&ouqh  was  of  opinio^,  that  Intereft 
(hould  be  allowed,  gnd  direQed  it  (o  be  added  to  th? 
damageSf 

In  the  enfuing  term,  a  rule  was  applied  fdr  to  fet 
afide  the  verdi^  on  this  ground,  or  to  reduce  the  d^^ 
plages  to  the  amount  of  the  price  of  the  deals ;  and  it 
V^as  argued,  that  if  intereft  could  be  allowed  where 
there  was  no  prpmife  to  p^y  ft,  nor  any  written  fecurity^ 
ftill  that  this  was  different  frpm  the  cafe  of  refuJSng  tp 
pay  for  goods  after  accepting  them,  as  the  vendor  had 
ilill  the  goods  in  his  hands,  and  the  purchafer  could 
9Df.  befuppofed  to  have  made  any  profit  by  them.  But 

—The  Court  faid,  that  in  either  way  the  vendor  was 
deprived  of  the  ufe  of  money  to  which  he  was  en-^ 
titled  on  a  certain  day ;  and  that  as  intereft  would 
l^ave  beei^  alIowe4  ba4  the  bill  been  given  but  not 
paid,  it  wt)uld  be  unjuft  and  abfurd  to  withold  hir 
tereft  where  the  purchafer  had  from  the  beginning 
broken  every  part  of  his  contraft. 

Rule  to  Ihew  caufe  refqfei 

The  Attorney  General  and  Marryat  for^the  plintiffl 
Garrow  and  Lowes  for  the  defendant. 

Ij^iJe  Pbrter  v.  Pa|graye»  tfii^,  373.  Marfliall  r,  Poole,  13  Eaft,  98. 

Maq« 
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^*««fl^»  Maokbnzib  v.  Row£  and  others. 

ILtdflSlfpSS'  ^C'llON  for  the  nondelivery  of  fifty  ca&sof  oati, 
c«ur  voy«g«,  (Hiped  on  board  the  Trafalgar  to  be  carried  from 

general  fhip  by    London  to  Surinam. 

the  charterer,  it 

to"make  rfie  The  fii£ts  relied  upon  by  the  plaintiff  were,  that  the 

folJ"  be  Il^-de-  defendants  were  regiftered  owners  of  the  (hip  in  quef- 
to  *i2^t£t^''  tion ;  that  the  oats  had  been  put  on  board  her  in  the 
«h^««  P"J .  j)ort  of  London,  for  the  purpofe  of  being  carried  to 
to  be  curried  in  SuHuam,  to  which  place  ihe  was  then  bound ;  and  that 
Wi  it*beprov"ed'  afterwards,  the  fhip  not  being  able  to  make  Demarara, 
Scei?ed  wTSSlrd  ^^^  captaui  fold  the  oats  exadkly  under  the  fame  circum- 
by  fome  perfon  ftances  as  are  mentioned  in  Van  Omeron  v.  Dowicij 
S^Sri!^b^T  ^^^^  4^9  where  it  was  held  that  the  captain  had  no 
implied  authority  to  do  fo. 


•wiiert. 


But  there  was  no  evidence  that  the  oats  had  been 
leceived  on  board  the  fhip  by  any  perfon  appointed  by 
the  defendants ;  and  it  was  proved  that  they  had  char- 
tered her  for  this  voyage  to  Surinam,  to  a  perfon 
of  the  name  of  De  Beur,  who  had  put  her  up  as  a 
general  fhip. 

Lord  Ellenborouch  held  that  the  regiftered  ow- 
ners of  the  fhip  were  not,  under  thefe  circumflances, 
liable  for  the  non- delivery  of  the  oats,  and  du-edted  a 
nonfuit. 

The  Attorney  General  and  Taddy  for  the  plaintiE 

Park  and  Littledale  for  the  defendant. 

Vide  Parifh  v/ Crawford,  Stra.  layi.    Vallejo  «.  Wheeler, 
Cowp.  143.     Rich  V.  Coe,  Cowp.  636.    Frazer  v.  Marfli»/«^. 

Rod* 
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/ 


.  RoDGBRs  V.  Forresters.  Tuefday* 

July  3X. 

nrHIS  was  an  a£Uon  of  covenant  on  a  charter-party,  ir the  freighter 
whereby  the  plaintiff  let  to  the  defendant  the  ^yedtoTrln 
{hip  Marscaret  to  freight  for  a  voyage  from  London  ?  cargo  of  win* 

*^  111  »•  t  r       *  into  the  port  of 

to  Oporto  and  back,  to  bring  nome  a  cargo  of  wine,  Loftde/i^corttant 

and  the  plaintiff  agreed,  « that  the  faid  freighter  (hould  T:f::j^Jr  "* 

*«  be-allowed  the  ufual  and  cuftomary  time  to  unload  htr"^^!^ 

**  the  faid  (hip  or  veffel,  at  her  port  of  difcharge."  ntt'ibbicV  r  h 

■'  detention  of  the 

The  declaration  ftated,  that  the  fliip  arrived  in  the  d*!fL£u^ 
port  of  London,  her  port  of  difcharge,  on  the  126th  Inter* ^'"^^^ 
of  Auguft  1809,  and  that  the  ufual  and  cuftomary  >«  ^^^^'w* 
time  to  unload  the  faid  ihip  amounted  to  feven  days 
^rom  thence  next  following  j^by  means  whereof  it  was 
the  duty  of  the  faid  freighter  to  unload  the  laid  cargo  "^ 
of  and  from  the  faid  (hip  in  fuch  ufual  and  cuftomary 
time  as  aforefaid ;  but  that  he  wholly  omitted  fo  to  do, 
and  kept  and  detdned  the  faid  (hip,  with  the  faid  cargo 
on  board  thereof,  forty-nine  days  over  and  above  the 
faid  ufual  and  cuftomary  time  allowed  for  unloading 
the  fame  within  the  port  of  London  aforefaid ; — ^where- 
by the  plaintiff,  during  all  that  time,  loft  and  was  de« 
prived  of  the  ufe  and  profit  of  the  faid  (hip. 

The  Margaret  actually  entered  the  London  Docks 
with  her  homeward  cargo  on  the  25th  of  Auguft, 
and  was  reported  the  following  day.  On  the  31ft  of 
the  fame  month,  the  wines  were  bonded  by  the  de- 
fendant, and  he  was  ready  to  have  received  them,  if 
they  could  have  been  unloaded.    But  on  account  o^ 

the 
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i8io.        ^ije  crowded  ftate  of  the  London  Docks  at  this  time, 
Rodger  I     the  (hip  could  not  get  a  birth  till  the  20th  of  Oftober, 
^'  and  was  not  fully  difcharged  till  the  26th  of  that 

month.  If  the  duties  had  been-  immediately  paid 
upon  the  wines,  they  might  have  been  landed  in  a 
much  fhorter  time;  but  the  fuperintendant  of  the 
London  Docks  faid,  he  had  never  (ince  the  bonding 
fyftem  was  introduced,  known  a  cargo  of  wines 
brought  by  a  fhip  fo  large  as  the  Margaret  landed 
and  delivered  j  fuch  cargo^  had  always  been  bonded. 

The  Attorney  General  contended,  on  the  authority 
of  Randall  v.  Lynchy  ante  352.,  that  the  freighter  was 
liable  for  the  'detention  of  the  (hip  in  the  Docks  beyond 
the  time  when  fhe  might  have  been  difcharged,  had 
the  duties  been  immediately  paid. 

LordELLENBORouGH.--'Inthat  cafe,  a  fpecificperiod 
of  forty  days  was  fixed  by  the  charter-party  for  load- 
ing and  imloading-  the  cargo.  Here,  the  ftipulation  is, 
that  the  freighter  Ihall  be  allowed  the  ufual  and 
cujlomary  time  to  unload  the  fhip  in  her  port  of  dif^ 
charge.  What  is  the  ufual  and  cuftomary  time  for 
a  ihip  to  unload  a  cargo  of  wines  in  the  port  of  Lon« 
don  ?  According  to  the  evidCTce,— *when  the  (hip  gets 
a  birtl)  by  rotation,  and  the  wines  can  be  difcharged 
into  the  bonded  warehoufes..  The  wines  might  have 
been  landed  fooner,by  aft  immediate  paymwit  of  the 
duties  ;  but  fmce  the  bonding  fyftem  was  introduced, 
.  this  has  ceafed  to  be  the  ufual  and  cuftomary  mode  of 
unloading  fuch  a  cargo.  I  am  therefore  of  opinion, 
that  the  defendant  has  not  broken  the  implied  conve« 
pant,  arifing  from  the  terms  of  the  charter-party,  to 

li  unlo^c^ 


Fo&&aTttt« 
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unload  the  fliip  in  the  ufual  and  cuftomaxy  time  for        x^io. 
that  purpofe  at  hei'  port  of  difcharge,  and  that  he  is     Rodgbrs 
entitled  to  a  verdi^. 

The  Jury  found  accordmgly. 

The  Atttorney  General  znd  Marryat  for  the  plaintiff. 
Topping  and  J.  Warren  for  the  defendant. 

Fidt  Bunnefter  v.  HodgfoD,/^.488« 


ScHOLEY  V.  Ramsbottom  and  others.  Satur^jf* 

Auguft  4* 

VpHE  defendants  are  bankers,  vith  whom  the  plaintiff  if  binken  '^  a 

keptcafh-    This  was  an  aftion  to  recover  the  ba-  5"^*^yf2S! 

lance  of  his  account,  and  the  only  queftion  was,  whe-  t«n«.«nd«rcir. 

,  cumiuiiiceftwhicli 

ther  they  were  entitled  to  take  credit  for  a  fum  of  x66L   ought  tohareei- 

.  "^        *    eked  their  AiT* 

picion  and  ia« 

On  Wednefday  the  aoth  of  September  1809,  the  f^^'J^ 
plaintiff  being  indebted  to  Mejfrs.  Miller  and  Co.  f ***.*^''j*  w- 
drew  a  cheque  in  their  fevour  in  the  following  f^^rm ;   ^t  uke  ^cnSt 

for  the  ^ " 

*'  London,  September  2cth  iSog. 
^^  Meffrs,  Ramfbottom,  Newman,  Ramfbottom  and 
<*  Co. 

"  Pay  Mel&s.  Miller  and  Co.  or  bearer,  three  hun- 
**  dred  and  fixty  fix  pounds/' 

£liS  «  Robert  Scholey/' 

But 


« 


4B6 


i8io. 

SCHOLBY 

Ramsbot- 

TOM 

and  Others. 
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But  finding  that  the  fum  was  incorre£t,  he  tore  the 
cheque  into  four  pieces,  which  he  threw  from  him, 
and  drew  another  cheque  in  the  fame  form  for  360/* 
The  latter  was  prefented  for  paymeiity  and  paid  by  the 
defendants  the  fame  day. 

On  Monday  the  25th  of  September,  the  firft  cheque 
was  likewife  prefented  for  payment  by  a  perfon  un- 
known. The  four  pieces  into  which  it  had  been  torn 
were  theaneatly  pafted  together  upon  another  flip  of 
paper ;  but  the  rents  were  quite  vifible,  and  the  face 
of  the  cheque  was  foiled  and  dirty.  The  defendants' 
clerk  paid  it,  however,  without  making  any  inquiries. 

Lord  Ei-LENBORoijGH  was  of  opinion,  that  under 
thefe  circumflances,  bankers  were  not  juftified  in 
paying  a  cheque ;  and  the  jury  found  a  verdid  for  the 
plaintiff  for  366/. 

Garrow  and  Lawes  for  the  plaintiff. 
Park  for  the  defendants. 


Bankers  cannot  charge  inttre/i 
upon  tntereftt  without  an  cxprcfs 
contraft  for  that  purpofe. 

Dawes  and  others  v;  P Inner ^ 
Sittings  after  M.  T.  1810.  . 

A£lion  by  bankers  for  money* 
which  the  defendant  had  at  dif- 
ferent  times  over-drawn.  In  mak- 


ing  up  the  account,  the  balance 
was  ftruck  by  the  ^intiffa  at- 
Hated  times,  and  intereft  then 
charged  upon  the  fums  found  to 
be  due — But  Lord  Ellenbo^ 
RuUGH  would  only  allow  fimple 
interett  upon  the  fuoas  adTanced. 


COURT 
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COURT  OP  COMMON  PLEAS. 


ADJOURNED  SITTINGS  IN  LONDOM. 


AfilTBOL   V.  BeNEDITTO.  Tu«f.lty, 

July  31. 

T^HIS  caufe  being  called  in  its  regular  order  on  a  Counfei,  .1. 

•  4^r^«.^«%.  ^«,,  *  though  retainfd 

rormer  day, Cor  the  ,4aintifr, 

*     canoot  withdraw 
the  record  till  a 

SA^i&^ri,feijeant,obferved,thatneitherthepIaintrPs  ^«^»  d«imeii, 
attorney  nor  witnefles  were  prcfent ;  but  if  he  wad 
regular,  according  to  the  pra6Uce  of  tlie  court,  fituated 
as  he  was,  he  Ivould  withdraw  the  record :  He  had 
been  retained  in  the  caufe,  but  no  brief  had  been  de« 
livered  to  him,  nor  had  he  any  inftrudions. 

Lens^  ferjeant,  faid,  that  he  was  ready  on  the  part 
of  the  defendant,  who  was  in  cuftody ;  and  inlifted  that 
under  thefe  circumftances,  the  record  could  not  be 
withdrawn,  and  the  plaintiff  muil  be  nonfuited. 

Lawrence,  L  was  of  opinion,  that  without  a  brief 
being  delivered,  counfei  had  no  authority  to  withdraw 
the  record;  and  direded  a  nonfuit  to  be  entered,  unlefs 
a  brief  had  been  prerioufly  left  at  chambers. 

Lem  now  moved,  on  the  ground  that  no  brief  had 
been  fo  left,  that  the  nonfuit  fhould  be  abfolute,  ^d 
that  the  defendant  fliould  be  difcharged  out  of  cuf« 
tody. 

Sir 


4«* 


CAStsAtKislPRitfi. 


i8xo.  Sir  James  Mansfield^  C.  J. — ^I  think  a  coimfet 

^botbolT  canonly  fpeakoraainacanfefromhisbrief.    Ho^ 

«•  clfe  is  he  to  know  any  thmg  of  the  matter  ?  He  cannot 

BsHiDiTTa.  Y^  expeftcd  to  carry  his  retainer  book  along  with 

him,  and  that  would  only  inform  him  that  when 

the  caufe  was  tried  he  was  to  be  for  the  plaintiJF  or 

for  the  defendant     If  there  hai  been  a  practice  of 

allowing  the  record  to  be  withdrawn  under  fimilar 

circumfbnces,  it  mud  have  been  in  inftances  where  no 

oppofition  was  made.    I   have  often  fairf,  1  wooMl 

liften  to  no  application  till  briefs  were  delivered.  And 

I  am  fure  that  this  rule  is  moft  for  the  advantage  both 

<>f  the  parties  and  of  the  profeflion.     Let  .the  nonfuit 

ftand ; — ^but  you  muft  proceed  to  difcharge  the  de-» 

fendant  by  fummons  in  the  ufual  way* 


Auguftj* 


BURM£ST-£R  V.  HoBGSOK^ 


INDEBITATUS  aflumpfit  for  demurrage,  and  for 
the  ufe  and  hire  of  a  fhip. 


If  by  the  bill  of 

kding  of  a  cargo 

of  brandy 

brought  intothi^ 

Londoo  Docks, 

no  time  is  ftipu- 

lated  within 

which  it  (halt  be 

unloaded,  the 

implied  contrail  ,       *    .       ^      * 

mi  the  pan  of  the  confignee,  it  to  difcharge  the  (hip  m  the  ufual  and  cuftomary  ume  for  unlgadiiif 

fuch  a  cargo—which  is  the  time  within  wliich  the  braodiet  can  be  unloaded  in  the  Docks  into  tha 

bonded  warehoules.   Therefore,   the  conHgnee  is  not,  under  thefe  circumftinces,  liable  to  naks 

compenfation  to  the  owner  of  rhe  (hip,  in  the  nature  of  demurrage,  for  any  d^ley  occafioned  by  f  hw 

crowded  ftate  of  the  Londou  Docks,  alUiough  the  cirgo  might  have  been  landed  fooaer,  if  the  dutier 

bad  been  immediately  paid. 


The  defendant  was  confignee  of  a  cargo  of  brandy 
brought  from  Cbarente  to  London  by  the  fliip  Atbdliai 
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of  vfhkh  the  plaintiff  was  mafter.    In  the  bill  of       x8io. 
lading,  there  was  no  (Upulation  wha:tever  for  demur-  '^^    '  ^ 
rage,  or  for  unloading  the  brandy  in  any  particular    ..    «. 
time.       *  Hop6s9«. 

,  The  Ihip  entered  the  London  Docks  on  the  19th  of 
Augufl  iS^opj  but  as  the  docks  were  extremely 
crowded,  and  the  brandies  were  to  be  bondei,  Ihe  was 
not  able  to  begin  tip  unloacl  till  the  i  ith  of  Oflober,^ 
and  did  not  di(chiLi*ge  the  whole  of  her  cargo  till  the 
19th  of  the  iame.month,  making  a  period  of  JS3  days 
from  the  time  fhe  ^dteired:  Suppk>fing  the  brandies 
were  to  be  bonded,  the  defendant  was  not  guilty  of  any 
wilful  delay ;  but  had  the  diity  Been  paid  immediately, 
they  might  h^tve  been  landed  much  foonen  It  appeared 
however,  to  be  the  invariable  t)t^dite  to  bond  car- 
goes of  this  fort;  Even  when  the  cargo  is  bonded,  if 
the  Docks  are  Hot  over  crowded,  20  or  23  days  are  a  * 
fuffident  fpace  of  time  for  unloading.— The  plaintiff 
therefore  infilled  thkt  he  i#as  entitled  to  a  compenfa- 
tion  in  the  nature  of  demurrage,  from  the  time  the  . 
jQiip  might  have  been  unloaded,  till  ihe  was  complete!^ 
difcharged.-^But  the  cafe  of  Rbdgers  v.  ForreJIigr  (a) 
being  cited,— A^ 

Maiisfield,  C.  L  was  of  oi)ihioh  that  it  couJa 
not  be  diftinguilhed  from  the  prefent.  Here  the  law 
tould  only  raife  an  implied  proniife  to  do  what  was 
there  ilipUlated  for  by  ah  e^prels  COvenaiit ^  vi^;  io 


{a)  Anigf  483, 

Vol.  II.  K  k  difcharge 

4 
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'^    iSio.       difcharge  the  (hip  in  the  ufual  and  cujlomary  time  for 

Bv&MisTiK  unloading  fuch  a  cargo.  That  has  been  rightly  held  to 

.    .V.  be  the  time  within  which  a  veflel  can  be  imloaded, 

HoDGsoir.    jj^  j^^  ^^j^  jjjjQ  ^^  bonded  warehoufes;    Such  time, 

has  not  been  exceeded  by  the  defendant.  If  the 
brandies  were  to  be  bonded,  they  could  not  be  un- 
loaded fooner,  and  the^  defendant  feems  to  have  been 
as  anxbus  to  receive  as  theplaintiflF  was  to  deliver  them. 

Verciid  for  the  defendant. 

Shepherd  and  Bejl^  ferjeants,  ior  the  plamdC 

Lens^  ferjeant,  and  Marryat^  for  the  defendant. 

Fidi  Randall  «•  Lynchf  4«/^  352. 


OXFORD 


49* 


OXFOftG  CiRCUlt. 
Bummer  AJft%eh  50  George  IIL 

MONMOUTH. 


Coram  LAt(rREKCB  h 

1810. 
Evans  t/.  Evans. 


TiMfibf 

Aufuft  Z4tii. 


TRESPASS  for  breaking  and  entering  the  plain-  Tenant  ibr  rem 
tiff*8  dofe,  m  the  parilh  of  Newport,  in  the  county  ^^  ~^ 
of  Monmouibi  and  cutting  down  the  trees  growing  ^^i^^  fcj 
therein*    Second  count,  for  taking  and  carrying  away  on  the  denM 
4fae  plaintiff's  trees,  and  converting  them  to  the  de- 
fendant's  ufe< 

It  appeared  that  the  tfees  which  the  defendant  cut, 
grew  in  a  piece  of  ground  which  the  plaintiff  occu- 
pied as  tenant  for  a  term  of  years  under  one  Hawkins; 
but  that  there  is  no  fuch  parifh  a^  that  ftated  in  the 
declaration^ 

Wigley  for  the  plaintiff  contended  that  although 
he  failed  on  the  iirft  count,  he  might  proceed  on  the 

&k  a  fecond. 


oxtoKb  ciRcmr. 

fe^ond,  as  the  tenant,  even  after  the  trees  were  cat 
down,  had  fuch  a  pofleffion  of  them  as  to  enable  him 
to  maintain  trefpa£i  for  taking  them  from  the  demifed 
premifes. 

Lawrence  J. — ^The  plaintiff  had  no  property  or 
intereft  whatfoever  in  the  trees  after  they  Were  fevered 
from  the  freehold.  They  were  then  in  the  legal  pof* 
feffion  of  the  reverfioner,  and  he  alone  could  maintain 
trefpaDs  for  the  afportation. 

riaindffnonfuited. 

Wigley^  for  the  plaintiff! 
Dauncey^  for  the  defendant. 


.  Vide  Bcny  t.  Heard,  Palm. 
^27.  Cro.  Car.  242.  S.  C. 
where  it  was  decided  after  mliCh 
confideration,  that  the  hndlord 
bat  fuch  a  pofleffion  of  timber 
cut  down  duringthe  continuance 
Df  the  leafe  at  to.enable  him  te 


maintain  trover  for  it«  bectufe 
th^  intereft  of  the  leflee  in  the 
timber  retpatned  no  longer  than 
while  it  wat  growing  on  the  land 
demifed|  and.determincd  inftaatl]^ 
upon  the  feveramce* 


BlS«B 
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Bi88£  and  others,  Aflignees  of  Stokes,  a  Bank-        jJilJ^Ti. 
ruptj  V.  Randall. 

IN  this  cafe  no  notice  had  been  given  under  Sir  Seaffi^elTo?! 

S.  Romilly's  Aft,  ftat.  49  G.  3.  c.  131. ;  and  the  >wjknipt,  if  no 

proceedings  under  the  commif&on  were  produced  and  under  49  Geo  3. 

read  in  the  ufual  way*    The  only  evidence  of  the  peti-  vailjl^  ^t^ 

tioning  creditor's  debt,  was  the  depofition  of  the  peti-  SSw^^^i^ 

cloning  creditor  hixnfelf  before  the  j^ommiflioners.  pctitionilig  ere. 

^  .  '  tficor*t  debt  it 

fuSdeadf: 

AbboU  objefted  ^that  this  was  infufEqfent,  as  the  S^mk«r^h/ 

petitioning  creditor  was  not  a  competent  witnefs  to  ShSc^etf  L 

f upport  the  commiflion,  ^d  the  ftatute  only  rendered  ^'^  ^  ^ 
the  depofitions  of  thofe  admiflible  in  evidence  who       *"'*' 
might  previoUily  have  been  examined  «|/t;^  voce. 

L A WRENC  E,  J.— if  no&e  had  been  given,  the  plain- 
liflfs  would  have  been  put  upon  ftrift  proof  of  th^ 
peddoning  creditor's  debt,  -and  the  petitioning  creditor 
would  not  have  been  a  good  witnefs  to  prove  it ;  but 
I  conceive  the  objeA  of  the  ad  of  parliament  to  jiave 
been,  to  matke  the  depofidons,  by  whomfoever  fwom, 
fufficient  evidence  of  the  trading,  aft  of  banicruptcy, 
and  petitioning  creditor's  debt,  unlefs  notice  be  given 
that  the  validity  of  the  commif&on  is  ^pntefted. 

The  plaintiffs  had  a  verdift. 

Wigley  and  Puller ^  for  the  plaintiff^ 

Abbott y  for  the  defendant. 

Kk|  fHEREFORD 


«♦  OJf FORD  CIRCUIT, 


HEREFORD. 

« 


Thwiiiiy  ^^^  V'  EaRDXSLAND. 

Attguft  i6tlL 

If  to  an  India.  HPHIS  was  an  indiSment  agaioft  the  papib  of  JSoiw 
S"w-7  J//7^ii£/,fornotr«|krmnga%^ 

conawn ^'''*  *^^  townfhip of  j3i^r/^it  ift  the Sfid  parifliy th?rt  thefeara 
three  townihipt,  three  townihips  within  the  pariilh>  viz.  Eardifland% 
*erfu^a"S!L^on  ^^Ttotij  and  HardvHch  ;  that  each  tovnflup  has  from 
thJt^ch^o^'ihe  ^^  immemorial  fepar^tely  repaired  the  hi^wayf 
tfnree  townihips  ^thin  its  bouods,  and  that  the  highway  in  queftion  is 
•iiy  repiireH  it«  in  the  townfhip  oiEardifiand^'rmTtvfett^  of  the  (:uftoin 
S^StyiTe     to  repair  Separately, 

records  oifiodid- 
inents  againft  the  - 

mriih  generaiij,       Qjx  the  part  of  the  profec^tion  there  wevp  given  in 

b^hwa/t^t^tt  eyidence  feyeral  indifbnents  againft  the  pariifh  of  £^r-* 

^tfgi°  «?pieat  difland^  for  not  repairing  hi|[hways  in  the  twmjbip  tf 

JJnlo^^fthert  ^^rdijlond  and  the  town^ip  of  Hardwicke,  to  whic|i 

vpoo,  mprimi  the  general  plea  of  not^lty  had  been  pl^ed,  ;^id  oa 

to'difpi^e^he  which  the  parifli  had  ^^  c:Q9vi£ted. 

cuftom  for  each 
townihiptorepair 

fe^teiy ;  but        Qn  the  Other  fide  they  offered  to  ftew,  that  the  in- 

evidence  will  be  *  *••<•«.. 

Bdmitted  that     habitants  of  Burton  were  not  aware  of  thefe  pleas  being 

theTe  I'lcaaofnar  *  ^     ** 

gyiliy  were  plead* 

•J  by  iiihabitaBtt  of  A  md  B  without  tl^e.  pnrlty  of  the  inhabiuati  of  €• 


p|e|4e^ 
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pleaded ;  but  the  Counfel  for  the  profecution  infifted       iSio. 
that  thefe  records  ware  condufiye  evidence  of  a  joint  ^  «^     ^ 
obligation  to  rep^  being  upon  the  whole  pariflu  Eaudu. 


LANS. 


Le  Blanc,  L — ^Jhe  records  prima  facie  difprove 
the  cuftom  alleged ;  but  I  will  admit  evidence  that  the 
pleas  of  notguihywex!^  pleaded  only  by  the  Inhabitants 
of  the  townfliips  of  Eardijland  or  Hardwicke.  They 
would  have  an  interell  upon  thefe  occafions  to  throw 
the  burthen  upon  the  parifli  at  large,  and  the  rights  of 
the  townfh^  of  Burton  cannot  be  affeded  by  what 
they  exclufively  did« 

Such  evidence  was  given  in  refpeft  to  each  of  the 
"indidments  put  in ;  but  the  cuftom  was  negatived  on 
other  grounds^  and  the  Jury  found  a  verdid  of 
Ctulfy. 

Feake  for  the  profecution. 

Puller  and  Clive  for  the  townfhip  of  Burton* 


Kk  4  CASES 


CASES 

ARGUED  AND  DECIDED  AT 

» 

NISI    PRIUS 

IN    K.B. 

Ji  the  Sittings  in  and  afUr  Michaelmas  Ttrm^ 

51  George  III. 


fIRST  SITTINGS  IN  TERM  AT  WESTMINSTER. 


1I19.  Les  Gent*  One,  &c.  v.  Jones. 

»„5ffi«K  ACTION  01*  an  Attorney's  Bill. 

l!niSJ^.Si,  P/rr^,  for  the   plaintiff,  contentea  himfelf  witb 

JjjSl^^S^  putting  in  an  order  of  Mr.  Jfuftice  Grose,   for 

*^"**\Sr'Sr"  '*'f^'™8  *^*  ^  *°  \^  ^''"^  !>y  tfc«  Matter,  the  de^ 

4^MiaM>«'oii-  feiidant's  undertaking  to  pay  what  fhould  appear  to  be 

^|;^;f^[^'  due,  and  the  mailer's  allocatur  thereupon  for  the  fuia 

pear  to  b*  dut,      of  «6^.  " •     ' ' 

•Uoctnir  tbci** 

'^'^  ^.  l^twei  objedcd  that  this  was  ii^uSdent. 
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«y 


Lord  ELLENBORouoH.rrThe  undertaking  admits        '*'^* 
&e  retainer,  and  binds  the  Defendant  to  pay  the  fum  j^^,  Gent, 
yirhich  the  mafter  (hould  find  to  be  d^e«    '  -  One,  &q. 


The  plaintiff  had  a  verdid  on  the  above  eyidence. 
Park  and  ——9  for  the  plaintiff, 
E.  Lowes ^  for  the  Defendant. 


JoNU. 


Where  it  it  mstenal  for  the 
defendant  to  Qiew  that  the  ac- 
tion was  coounenced  earlier  than 
it  appean  to  bate  Veen  bj  the 
Nifi  Print  leciMrdt  the  (kda^Ktioa 
delivered  by  thePlipntiff  itad- 
inifllble  evidence* 

Harris  y.  Orme,  Sittingt  after 
Salter  Term,  49  G.  in. 
'"  In  an  a£bon  for  goodt  fold  and 
delivered,  a  queftion  arofe  whe* 
j^r  the  a^on  at  to  part  of  the 


goodt  hadnot  been  conmienced 
before  the  credit  expired,  which 
wat  not  till  April  hft.  The  re« 
cord  wat  entitled  generally  of 
Eafter  Term.  To  prove  that  the 
aftion  had  been  commenced 
too  foon,  the  declaration  deliver* 
ed  by  the  plaintiff  to  the  defien* 
dant  in  Hilary  Terra  wat  ofiered 
in  evidence,  and  held  by  Lord 
Ellen  Boaovo  H  tobeadmiffibie 
for  that  purpofe. 


SITTING* 


^  CASES  AT  Ifl^I  ?UUf . 


SECOND  SITTINGS  IN  TERM  AT  WESTMINSTER, 

'    «nsBi[isBss5ssasa»s 


Sitorfty,  NiCHOLLS  V.  BoW£8« 

rioveiiiMf  i7in« 

»»«  *g><«  TTEnS  was  an  adion  brought  by  the  plaintiff  as  in^ 
•fapromiflflMry  *  dojfee  of  a  promiffory  note  drawn  by  the  defen* 
wJJIlGrT^t**'  dimt  in  the  following  fonn: 

paiticulir  place^    "  *'  '  '     *  •- 

cbtreit  oonectf*  • 

%forprorii«  **  Lotidm,  i9l  F^brmrt  iZio, 

uut  It  was  pre*  ,  ^ 

fenced  ther«  for  "  Two  flionths  after  date,  I  promife  to  pay  lool, 
P^BMBL  ^^  ^^  j^  Lines,  or  order,  at  Meflfrs.  Auften,  Maunde; 

^'  Auiden,  and  Tilfon's,  IfwkerSi  Henrietta  Street, 
^^  Covent  Gardent  Londonj  for  value  received. 

**  T,  Bowes.'* 

The  making  and  indorfing  of  the  note  bemg 
proved,  Burrelly  for  the  defendant,  infifted  that 
the  plaintiff  was  bound  to  fliew  that  the  note  was 
prefented  at  the,  banking  houfe  where  it  was  made 
payable.  He  relied  chiefly  upon  Ambrofe  v.  Hofwood^ 
2  Taunt.  6i,  were  the  Court  of  C.  P.  is  reprefented 
to  have  held  that,  if  in  an  a^on  againft  the  acceptor 
of  a  bill  of  exchange,  the  declaradon  dates  that  it 
was  accepted,  payable  at  a  banking  houfe,  the  omif« 
lion  to  allege  that  it  was  prefented  there  for  payment. 
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Sa  fatal  on  general  demurrer.  It  follows,  of  courfe, 
that  fuch  prefentment  muft  be  proved  at  thcf  trial ;  and 
the  prefent  cafe  is  much  ftronger,  the  place  where  pay- 
ment is  to  be  demanded,  being  in  the  body  of  thein- 
ifarument,  and  part  of  the  origmal  contraft  between  the 
parties. 

A  gentleman,  at  the  bar,  who  had  prepared  the  de- 
fnurrer  in  Ambrofe  v.  Hopwood^  ftated  that  the  a£lion 
was  there  brought  againft  the  drcwer  of  the  bill,  not 
the  acceptor,  and  that  there  was  no  allegation  in 
(he  declaration,  that  the  bill  had  been  prefented  either 
^t '  the  place  where  it  was  made  payable,  or  to  the 
acceptor  perfonally,  fo  that  it  did  not  appear  that 
there  had  been  any  default  upon  his  part„  or  that  the 
liability  of  the  drawer  had  ever  attached. 

Lord  Cllenbohough.-— I  am  clearly  of  opinion  that 
in  an  action  againft  the  maimer  of  a  promiflbry  not^,  the 
place  where  the  inftrument  is  made  payable  is  merely 
to  be  confidered  a  memorandum  where  payment  may 
J)e  demanded,  and  not  a  part  of  the  contrad.  The 
fnaker  of  the  note  is  liable  every  where,  and,  as  againft 
jiim,  the  bringing  of  the  af^ion  is  a  fuffident  demand. 

The  counfel  for  the  plaintiff  faid,  they  had  a  witnefs 
to  prove  that  tl)e  note  was  prefented  at  the  bankers  the 
.day  it  became  due. 

Lord  E|.L£KBORouoH. — ^I  am  afraid  to  admit  fuch 
evidence,  left  doubts  fliould  arife  as  to  its  neceOity. 
M4  in  a  cafe  like  this,  the  plaintiff  is  certainly  entitled 


job 
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iRio.        to  a  verdift  on  proving  the  hand-writing  of  the  maker 
Vitn^hts    ^^^  indorfer  of  the  note. 


Bowes. 


Verdia  accordingly* 

Nolan  2nd. Copley^  for  the  plsdntiff. 

BurrcUy  for  the  defendant. 

[  AitornieSi  Flexney  and  Beien!\ 


Lyon  V.  Sundius,  i  Campb.  423.  Wild  v.  Rennards*  ib.  425.  »• 
Scd  vide  Calloghan  v.  Ayklit  fo/i. 


Sitordxyy 

'n  tiHpart  for 
vunoini  with  ■ 
«i^t  agaiDft  plain- 
tiff tchaiTe,  the 
defendut  tiniioc 
give  ra  evidence 
under  mT  gi»ifty, 
thst\be  cartaud 
the  cfaaife  were 
iraveUiogiDD  the 
iiigh  road  in  op- 
pofite  dire^ionSi 
and  that  the  col- 
l:fion  between 
them  happened 
IVom  the  negli- 
gcntie  of  the 
''|»Iaintiflr,  or  from 
inevitable  acci- 
4eM. 


Knapp  V.  Salsburi^. 

nnRESP  ASS  forninning  againft  plaintiflfs  poft  chaife^ 

in  which  he  was  trav^elling  along  the  highway, 

with  a  cart,  and  killing  one  of  the  horfes  drawing  the 

poft-chaife,  by  the  (hafts  of  the  cart.      Plea,    mi 

guilty. 

The  defence  relied  upon  was,  that  the  chaife  and  the 
cart  were  travelling  on  the  road  i^j^foppoflte  direftionf » 
and  that  the  collifion  between  rhem  took  place 
through  the  negligence  of  the  plaintiflF,  or  by  mere 
accident,  and  without  any  default  on  the  part  of  the 
defendant. 

|/,r4 


MICHA2LMAS  TERM,  gt  GEORGE  HI.  39% 

Lord  Ej.lekborouoh. — ^Thefe  fafts  ought  to  have  ^  «^«o. 
been  pleaded  fpecially.  Th^  only  thing  to  be  tried 
under  the  pleai  of  not  guilty  iSy  whether  the  defendant's 
cart  ftruck  the  plaintiff's  chaife  and  killed  his  horfe. 
lliat  it  did  is  now  admitted ;  and  the  intention  of  the 
defendant  is  immateriaL  This  is  an  adion  of  tref^ 
pafs.  If  what  happened  arofe  from  inevita|ble  acci« 
dent,  or  from  the  negligence  of  the  plaintiff,  to  be 
fure  the  defendant  is  not  liable ;  but  as  he  in  fad  did 
run  againft  the  chaife  and  kill  the  horfe,  he  committed 
the  ads  ftated  in  the  declaradon,  and  he  ought  to  have 
put  upon  the  record  any  juitification  he  may  have  had 
for  doing  fo.  The  plea  denying  thefe  ads  muft 
clearly  be  found  againft  hinu  • 

Verdid  for  the  plaintiff. 

Park  and  Knapp  for  the  plaintiff. 

Jervis  for  the  defendant. 


Fide  Milman  y.  Dolwell,  ante  378* 


FIRST 


)ot  CASES  AT  KtSI  rkWi. 


naST  SITTINGS  AFTER  TERM  AT  WESTMINSTCHt 


-nutbr^  MoLONY,  Efqtare,  v.  Gibbohs. 


39. 

A>  aaiM  nar  A  CTION  on  a  judgment  of  the  {upteme  court  of 
.5r^     -^  the  Ifland  of  Jamaica. 

jiMfmeDt  obtain- 

whi^  ftates  that      In  the  judgment,  after  the  declaration^  which  wa^ 

the  dcfcndaxit  \.        .  t      r  im       • 

■ppnred  b;  M.    i&  afiutnpfit,  there  was.  the  followmg  entry : 

taniey^Hvitboiit 
■rovnig  that  the 

atmrney  men.         «  ^ttd  the  faid  J.  Qibbmsy  by  /.  Fetrier  his  at^ 

tiODed  had  aulfao-  i     •  *r      j      l!     "  j   •    •" 

ikytoamear.or  «<  tomey,  comes  and  defends  the  wTong  and  injury 
tott«fe  «  when,  &c.  and  fays  nothmg  in  bar  or  preclufion  of 
^n  rftiU'^"  "  the  faid  a£Uon  of  the  faid  J.  Molony,  whereby  th# 
foreign  Court,     cc  f^id  /.  Gibbofu  remains  therein  undefended  againft 

«  the  faid  /.  Molony :  Wherefore/*  &c«  [in  the  com* 

mon  form.] 

Garraw  for  the  defendant  infifted,  as  this  was  a 
judgment  by  default,  that  the  plaintiff  was  bound  to 
prove,  that  Ferrier  was  properly  conftituted  the  de* 
lendant's  attorney,  or  at  any  rate,  that  the  defendant 
himfelf,  pending  the  original  aftion,  was  living  within 
the  jurifdiaion  of  the  fupreme  court ;  and  he  referred 
to  Buchanan  v*  Rucker^  i  Camp.  63, 

Loixl 
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Lord  Cllenborouoh.— I  y^ill  look  to  thefe  foreign 
judgments  with  great  jealoufy ;  but  I  mufl:  give  thetii 
credit  for  the  fa^s  which' tiiey/peciificaily  allege ;  and 
t  muil  prefume  in'the  prefent  cafe,  diat  the  Court  (aw 
Ferrkr  prbperly  conflituted  attorney  Jbr  the  ddfendant. 

Verdia  for  the  plsuntlff. 
Pari  and  Reader  for  the  plaintiff. 
udrrow  for  the  defendant. 

[Attmrniei,  i^^  and  AM«^] 


foi 


MOLPNT^^ 

V. 
GlMOMt. 


Vide  Sadkr  t*  Robids,  1  Campb.  afj.    HaU  ▼.  Odbei> 
21  £aft«  i']8. 


Blackran  v.  DoreK. 

A  CTION  againft  the  defendant,  ai  drawer  of  a  hill 
of  exchange  for  250/.,  dated  Kingfton,  Jamaica, 
dftbber  i,  1809,  on  Meflrs.  Hunter  and  Ca  in  Lon- 
dcm^  ^  fix  months  after  fight. 

'    ll^ebill  was  refufed  acceptance. 

To  excufe  the  fending  of  notice  cif  tfie  diflionour  of 


^ktoMbo  o/thc  d«bt ;  he  U  entitltd  to  iiocice  of  the  dtfhonour  of  tho  bOl  for 
■ii|)it  oiptA  tudn  theft  dfCuoftancM  thjtt  it  irould  bo  acreptodaod  pud. 


Tutflit/, 
December  4th. 

ffthednvcrof 
abillofeidunit 
wheD  It  b  pro- 
fenced  ibr  eccePb 
tance,hateffe& 
in  the  hands  of 
chedraiveet, 
chough  ho  if  !■« 
debted  to  tiiem 
to  e  much  larfir 
amount^ndthex^ 
wichoot  hb  privia 
Cjf yhave  appropn* 
etedtheeffiB^in 
their  hjodt  10  tho 


the 


^ 
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the  bill  to  the  defendant,  the  plaintiff  called  a  derk 
of  the  drawees',  who  ihted^  that  when  it  was  pre- 
fented  they  had  produce  in  their  hands  bekmging  to 
him  to  the  amount  of  about .  1500/. ;  but  that  he.owed 
them  lo^oooA  or  i  lyOooA,  and  that  they  had  s^pro* 
priated  the  efieds  in  their  hands  to  gO  in  fafisfaftion 
of  this  debt. 

Lord  Ellenborough.— tf*  a  man  clraws  iqpon  a 
houfe  with  whom  he  has  no  aceount,  he  knows  that 
the  bill  will  not  be  accepted,  he  can  fuffer  no  mjury 
from  want  of  notice  of  its  diihonour,  and  therdfore 
he  is  not  entitled  to  fuch  notice.  But  the  cafe  is  quite 
otherwife,  where  the  drawer  has  a  fluctuating  balance 
In  the  hands  of  the  dfatree*  There  notice  is  peculiarly 
requifite.  Without  this,  how  can  the  drawer  knpw 
that  credit  has  been  refufed  to  him,  and  that  his  bfll 
has  been  diihonoured  ?  It  b  faid  here,  that  the  effeds 
in  the  hands  of  the  drawees  were  all  appitopriated  to 
difcharge  their  own  debt ;  but  that  a{>propriatioii 
fliould  i^pear  by  writing,  and  the  defendant  fliould 
be  a  party  to  it.  I  wifii  that  notice  had  never  been 
difpenfed  with,  and  then  we  (houid  not  have  been 
troubled  with  inveftigating  accounts  between  drawer 
and  drawee.  1  certainly  will  not  relax  the- rule  ftill 
^ther,-*which  I  (houid  do,  if  I  were  to  bold  that 
notice  was  unneceiTary  in  the  prefent  inftance. 

Flaintififnonftnted. 

Jp4rk  and  Cc/>lej  for  the  plaintiff. 

LittliJaUg 


J5 
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LHtledaJe  for  the  defuulaot. 

[  AttoriMi^  SMI  lad  DmimUt,] 


Fuk  Leggt  V.  Thorpe,  anH  310. 


Dot  ex.  d.  Ekio^t  v.  Quiolby.  T«wair, 

PJECTMENT  to  recover  poffcffion  of  a  houfe  ia  if  a  mm  gets 

^^m-^     ^^  f^  Into  pinnlHWB  Ob 

Conway  Street.  1  hoS  to  be  itt. 

without  the  pri- 
vity of  the  hat* 

It  appeared  that  Knigbt  who  had  a  leafe  of  this  ^  ""i*^ 

houfe,  wiflied  to  underlet  it;  diat  while  it  remained  imoaoogodatSoB 

€inpty,  the  defendant  had  got  into  pofleffion  of  it  dife«p«!'tbt 

without  Knight's  privity,  intending  to  take  a  leafe  of  it  '^J^^JS^: 

from  him;   thaf  fome  negociatbn  afterwards  took  ^^^^^^^ 

place  between  the  pardes  upon  the  fubjed ;  but  that  ftfltooofrfT' 

they  diiagreed  about  a  valuaticm  of  the  fixtures^  S«^^^7m^ 


to^uil. 


It  was  obje&ed  on  the  part  of  the  defendant,  that  a 
notice  to  quit  was  neceflary  under  thefe  drcumftances. 

I^rd  Ellbnborouoh.— There  ia  no  eviience  of 
any  demife  to  the  defendant,  or  of  the  reladon  of 
landlord  and  tenant  ever  having  fubfifted  between 
])im  and  the  leflbr  ct  the  plaintiff.  If  this  was  • 
tenancy  of  any  fort,  ic  wasa  tenancy  at  fufierance,  and 
a  nodoe  to  quit  was  unneceflary. 

Vol.  n.  hV  The 


So6  CASES  AT  NISI  PRIUS. 

j^io.  The  leffor  of  the  plaintiflF  had  a  verdift. 

JU}t  ex;  d.  , 

Kniomt  v.     Abbott  for  the  leffor  of  the  Plaintiff. 

Q0IGLET. 

Park  for  the  defendant. 

[Attornies,  Startb  and  We^itirs?^ 


.     Vide  Right  v.  Bawden,  3  Eaft,  266.  Denn  v.  Rawlins^  10 
£afl,  261. 


Wcdnefiiay,  R£X  Vn  WiLLIAMS. 

Decen^ber  5. 

If  a  ziMQ  writes    rpjjis  was  an  indi£tment  for  fending  a  libellous  let- 

■  leuer  with  111.        J^  .  •    •  '1  i_    11 

tent  to  provoke  ter.  With  intent  to  provoke  a  challenge. 

a.Jialienge,  fe^ils 
it  ,up,  and  puts  it 

tlSlf^pl^'-  ■  The  letter  being  fealed  up  was  put  by  the  defen- 
ftr,  MdjeiTeci  to  (Jam  \x\Xo  the  twopenny  poft-oiBce  in  Park  Street^ 
city.o^zwci.;  .  Weftminjter^  addreffed  to  the  profecutor  in  the  city  of 
there,  the  writer    Z.d?«^(p;i,  by  whoHi  It  WHS  thcrc  rcceivcd. 

may  be  indldlcd 

foi  this  offence  in     "'  ' 

^M^jTr^''^       '-'Marryat  {or  the  drfendant  contended  tliat  in  this 


MiJMi/ut 


cafe  there  was  no  evidence  of  any  offence  being  com- 
mitted in  the  county  of  Middle/ex^  and  that  it  was 
^uitcf  different  from  the  printing  of  a  libel,  which 
might  be  treated  as  a  mifdemeanor  either  where  it 
was  printed,  or  in  any  of  the  places  where  ir^was  dif* 
p^f(^d.  This  letter  had  been  feen  by  no  one  in  Mid* 
dUftK  but  the  defendant  himfelf :  it  could  lead  to  no 
•  breach 
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breach  of  the  peace  in  this  county,  and  it  was  criminal 
merely  in  relation  to  the  profecutor,  who  received  it  ^  « - 
in  London.  v. 


Williams. 


Lord  Ellenborough. — ^There  was  a  fufEcient 
publication  in  Middlefex,  by  putting  the  letter  into  the 
poft-of&ce  there,  with  intent  that  it  {hould  be  delivered 
to  the  profecutor  elfewhere.  Had  it  never  been  de- 
livered, the  defendant's  offence  would  have  been  the 
fame.  On  trials  for  high  treafon^  intercepted  letters 
are  received  in  evidence  as  overt  a£ts  of  treafon  in  the 
county  where  they  were  written. 

The  defendant  was  convi£led. 

The  Attorney  General  and  Ricbardfon  for  the  profe- 
cution. 

Marryat  and  Fitzgerald  for  the  defendant. 


Vtdi  Ld.  Prefton'i  Cafe,  4  St.  Tr.  409.    Gregg's  Cafe,  Foft* 
218.    Rex.  T.  Stone,  6  T.R.  jay^ 


LI  2  Rsx 
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Rex  tr.  Wm.  Beksoh. 

2^Ujyj^  .npHIS  uto  an  indiftiiieiu  for  perjury  in  an  anTwer  t» 
uuZ2Z^'        a  bin  in  chancery. 


The  anfwer  purported  to  be  fwom  before  Jopna 
SSto  JSir*    S^^^  Efquire,  a  mafter  in  Chanceiy.    The  Clerk 
^^pMcmM     who  produced  it,  and  praved  die  hand-writing  of 
cure  or  the  MiT.  MafttT  Stanley  faid^  he  had  no  recolledion  of  the 
WfilTe^^    oath  being  adminiftered  to  the  defendant;  that  the 
^Ha^^^     jurat  was  not  in  hia  hand-imting4  but  that  unlels  on 
Tery  particular  occafions,  he  is  always  prefent  when 
anfwers  are  fwom,  and  that  he  had  tery  little  doubt 
that  he  did  adminifter  the  oath  to  the  defendant  before 
Mqfier  Stanley  in  the  prefent  inftance.     The  de- 
fendant's hand-writing  was  alfo  proved ;  but  it  appeared 
that  the  anfwer  is  always  figned  by  the  perfon  who  is 
'    ^  to  fwear  to  it  before  the  oath  tt  adminiftered. 

The  Attorney  General  maintained,  that  the  perfon 
who  wrote  die  jurat  flKmld  be  ailed,  and  that  the 
proof  of  the  oath  was  infufEcient»  The  defendant's 
fignature  was  of  no  confequence  whatever,  being  at 
all  events  affixed  before  the  anfwer' was  fwom;  and 
nothing  remained  but  a  prefumption  arifing  from  tba 
handwritmg  of  the  Majler^  which  could  not  fix  the 
drffndf^nt  in  a  criminal  cafe* 

Lord 


Baiisaa* 
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Lord  £i.i;EKBoaouGB.— I  mxA  give  credit  to  the  ^*^^' 
atteftatioD  of  the  Mafter.  The  oath  appears  ft>  have  y^^^ 
been  adminiftered  according  to  the  regular  coiufe  of 
^office.  The  defendant's  fignature  proves  that  he  was 
the  perfon  who  exhibited  the  anfw^,  and  I  mqft  take 
the  fignature  of  the  Mafter  for  proof  that  the  perfian 
who  did  exhibit  it  was  .r^ularly  fwom  to  the  truth  of 
its  contents.  If  evidence  of  this  foit  were  not  fuffi- 
dent,  it  would  be  impoffiUe  to  prove  any  judicial  pro* 
ceedings  (a)« 


Hie  indiament  dated  that  a  ImII  was  filed  m  the  inanteM. 
High  Court  of  Chancery,  by  one  3>«^4«u,  «  againft  ^^^^^ 
the  laid  WilHam  Ben/on  and  amiker.''    In  h&  the  Sl'MtT^' 
hill  was  filed  againftS^v^,  one  Dov/^j,  and  His  Map  ^^^* 
jefty's  Attorney-general.  Ben/an  had  been  a  dealer  in  a  apmfi  b 
malt^  and  had  become  bankrupt.    At  that  time  he  t^^^'sn. 
owed  certain  duties  to  government.  An  extent  was  ac-  ^^Jl^^ 
cordingly  ifiued,  under  which  all  his  {Hroperty  was  fwept  ^  '^  ^-^ 
away.   Tampkinsy  one  of  his  creditors*  filed  this  bill  affigoedomput 
againll  him,  Da/ws^  his  aiSgnee,  and  the  Attomey-ge-  tklrh  w J^u. 
neral,  alleging  that  the  bankrupt  before  his  bankruptcy  ^  ^^J^ 
had  lodged  the  title  deeds  of  certain  eftates,  for  the  heWaotcobea 
IHixpofe  of  preparii^  a  inor^;age,  with  7Vm^/ffj;  who, 
therefore,  had  an  equity  againft  the  crown  as  well  as 
the  other  creditors.     In  that  part  of  the  anfwer  on 
which  the  perjury  was  aifigned,  the  defendant  iwore 
that  he  did  not  fo  deliver  the  deeds  at  the  requeft  of 


(«)  Vuk  Rei  «•  Morrit,  Bid.  N.  P.  359. 

L  1  3  Tompkins^ 
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1 8 10.        Tompkins y  or  for  the  purpdfe  of  preparing  a  mortgage, 

R«x.        but  to  convince  him  that  he  had  property,  and  for  no 

«•  other  purpofe  whatfoever. 

Benson. 

■  The  Attorney  General^  contended  th^t  the  fuit  in 
chancery  was  mifdefcribed.  His  Majefty's  Attorney- 
general  was  a  moft  material  party  to  it,  and  ought  to 
have  been  named  as  one  of  the  defendants. 

Lord  Ellenborough. — In  point  of  faft  the  bill 
was  filed  againft  Ben/on  and  another^  although  there 
was  ftill  a  third  defendant.  The  quefUon  wa^  mate- 
rial, as  between  Tompkins  and  Benfon^  and  it  would 
have  been  quite  enough  to  have  ftated  that  the  Bill 
was  filed  againft  the  latter.  I  do  not  think  it  any  ma<- 
terial  variance  that  the  bill  is  alleged  to  have  been  filed 
againft  him  and  another.  Thd  ftatute  rendering  it 
,  fufficient  to  fet  out  fuch  proceedings  according  to 
their  fubftance  and  eflfeft  (a\  would  be  entirely  de- 
feated if  thefe  fubtleties  were  to  prevail.  I  am  of  opi- 
mon  that  the  indidment  in  this  refpe£t  is  well  proved. 

*     The  defendant  was  acquitted  on  the  merits. 

Park  and  Abbott^  for  the  defendant. 

The  Attorney  General  and  Dampier^  for  the  defendant. 

[Attorniet  PtfAr/ofiand  J^AfiiT.] 


{a)  23  Geo.  2.  c.  II.  J  i. 


Du  BOST 
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Du  BosT  v.  Beresford.     •  SJSc 

nPRESPASS  for  cutting' and  deftroying  a  piditfe  of  gr.'^^j;f" 

great  value,  which  the  plaintiff  had  publicly  ex-  ftroyjn?  •  pic- 

hibited ;  per  quod  he  had  not  only  loft  the  pifture,  but  f^d'am  m«y 

the  profits  he  would  have  derived  from  the  exhibition.  f^.ldlSIi.iliM 

Plea,  mt  guilty.  KS;''' 

publicly  exhihit- 

It  appeared  that  the  plaintiff  is  an  artift  of  confider-  pieces^'by^way  of 

able  eminence,  but  that  the  pifture  in  queftion,  en-  ^^cc ?*""*'' 

titled  Ltf  Belle  et  la  Betey  or  "  Beauty  and  the  Beaft/'  J^^  °;^"*r  of 

was  a  fcandalous  libel  upon  a  gentleman  of  talhion  picture  lo 

and  his  lady,  who  was  the  fifter  of  the  defendant.     It  atmS'oniy  en. 

was  exhibited  in  a  houfe  in  Pall-Mall  for  monqy,  and  SlI^ueTihe 

great  crowds  went  daily  to  fee  it,  till  the  defendant  p«ptandc«nvas, 

o  .     .         •  •  which  formed  its 

one  morning  cut  it  in  pieces.     Some  of  the  witneffes  component 
eftimated  it  at  feveral  hundred  pounds*. 


parts. 


The  plaintiff's  counfel  infifted  on  the  one  hand, 
.  that  he  was  entitled  to  the  full  value  of  the  pifture, 
together  with  a  compenfatio^  for  the  lofs  of  the  exhi- 
*bition }  while  it  was  contended  on  the  other,  that  the 
exhibition  was  a  public  nuifance,  which  every  one  had 
a  right  to  abate  by  deftroying  the  picture. 

Lord  Ellenborough. — ^The  only  plea  upon  the 
record  being  the  general  iffue  of  not  guilty ^  it  is  unne- 
ceffary  to  confider,  whether  the  deftruftion  of  this 
pi£lure  might  or  might  not  have  been  juftified,  The 
material- queftion  isj  as  to  the  value  to  be  fet  upon  the 

article 
LI  4 
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iSio.  ^  artide  diftrojed.  If  it  was  a  Ubd  upon  the  j^foiit 
introduced  into  it,  the  law  cannot  coniider  it  valuable 
as  a  pidure.  Upon  an  application  to  the  Lord  Ch  am- 
CELLon,  he  would  have  gianted  an  injundicxi  a^;ainft 
Jts  exhibition,  and  the  plaintiff  was  both  civilly  and 
cruninally  liable  for  having  exhibited  it.  The  Jury, 
therefore,  in  affefling  the  damages,  muft  not  confider 
this  as  a  work  of  an,  but  muft  award  the  plaintiff 
merely  the  value  of  the  canvas  and  paint  which  form- 
ed its  component  parts* 

Verdid  for  the  phuntiff.   Damages  5/. 

In  the  courfe  of  the  trial.  Lord  Ellbnborouoh 
held  upon  aipunent,  that  the  declarations  of  the  fpec- 
tators,  while  they  looked  at  the  pi£hire  in  the  exhibi- 
tion room,  were  evidence  to  Ihew  that  the  ^ures 
pourtrayed  w&re  meant  to  reprefent  the  defendant's 
fifter  and  brother-in-law. 

Jekyll^  Marryat^  and  Gafeke^  2br  the  plaintiff. 

The  Attorney  General^  Park^  and  Brougham^  ibr 
the  defendant. 

[AttORUo,  TM»  and  Xnpadb.] 


Fide  Forei  v.  Joucs,  4  Efp.  secoter  the  Tshie  of  obCDnw  or 

N.  P.  Cas.  97.  in  which  it  wat  libellous prinU  fold  bythcSUa- 

hdd  by  Lawaincb  J*  that  an  tiff  to  the  Defendant. 
mAion  cannot  be  asaintUDed  to 


Rex 
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nrinS  ma  «  zOkm  agamft  the  viMjor-oooMnaiidaiit   ^^^^^ 
of  the  ad  battalion  of  CarmaerfbenV^Umieen^  kit  wrMwiceafAt 
charging  and  receiving  pay  from  government  for  a  ^!m^ 
a  greater  ntuaber  of  men  than  had  muftered  m  fair  ^^^^  ^  "* 
corps  within  certain  periods  mentioned  in  his  returns  JjJjJ'JU^^kw 
to  the  war-office.    '  » «fc«  «"y  *» 

fiU«miift«%it 
bfuflkitacio 

To  prove  that  he  was  commandant  of  this  corps  JJJJJ^JjJdw. 
as  averred  m  the  information,  the  counfd  for  the  f>^? 

in  tbt " 


crown  at  firft  put  in  the  London  Gazette,  in  which  id^vkhoat 
his  appointment  was  officially  notified.    '  comSsos  tm 

Scarlett  for  the  defendant  objeOed  that  this  was  ta^ 
fuffident,  and  that  they  were  bound  to  prove  the  ap» 
pointment,'  either  by  produdng  the  defendant's  com« 
miffion  figned  by  the  King,  or  by  ihewing  that  notice 
had  been  given  to  the  ddFendant  to  produce  it,  and 
then  offering  fecondary  evidence  of  its  contents. 

Lord  Ellenborouoh.-*!  cannot  think  theGazette 
is  evidence  tor  the  purpofe  for  which  it  is  adduced ; 
but  it  will  be  enough  to  prove  that  the  defendant  has 
afted  as  Major-Commandant  of  «this  corps,  without 
adducing  dired  evidence  of  his  appointment  by  the 
Zing. 

The  h&  of  his  having  a&ed  in  this  capacity  ap- 
peared from  the  returns  themfelves,  in  which  he  de- 

fcribed 


514  .        *  CASES  AT  NISI  PRIUS. 

iSxo.       fcribed  himfejf  as  Major-Commandant  of  the  corps; 
^   ■•■"  "^  and  the  cafe  bdng  fully  fubftantiated  in  other  refpeds, 

9.         he  was  fowid  guilty. 
Gardner* 

The  Attorney  General^  Park^  Abbott  and  RUbardfon 
for  the  Crown* 

Scarlett  and  Adolphus  for  the  defendant. 

[Attornitf  Lii$lfiU  and  H^.gfin.] 

FidfKex  V.  Holt,  5  T.  R.  436. 


ADJOURNED 
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ADJOURNED  SITTINGS  W  LONDON. 


Everett 'y.  CoJLLiNs.  D^l^Zi^n.. 

;j^j[ONEY  had  and  received,  to  recover  the  Aim  of  ^^^.^t*  la 

IJqI^  pairmentofhU 

cheque  upoos 

.  The  plaintiff  had  employed  the  defendant,  who  is  agent  of  ^hb  " 

afalefmanin  Smithfield  market,  to  fell  fome  cattle  for  ^^^A^^. 

him,  and  on  the  15th  of  June  laft  his  fon  went  to  J^'J^yf^^'J^j^ 

receive  the  money.    The  defendant  carried  the  young  deirtor,  if  the 

man  with  him  to  Mingay,  Nott  and  Co.  who  a6ted  as  hono^r^;  J. 

book-keepers  and  fub-agents  for  him  and  a  number  of  iJ^f^lTwitH 

other  falfemen,  and  defired  them  to  make  out  the  *^*^°*'*^.!'" 

'  •      prmopel  in  hit 

plaintiff's  account.  The  account  fhewed  that  the  fum  ^^^ « ^v^ 
of  171/,  5J.  6d.  was  due  to  the  plaintiff.  Mingay^ 
J^otf  and  Co.  then  offered  to  pay  the  plaintiff's  fon  in 
Bank  of  England  notes,  but  he  faid  a  cheque  would 
fuit  him  better  for  the  170/.  Accordingly  they  paid 
him  lA  5^.  6d.  in  cafh,  and  gave  him\a  cheque  for 
1 70/.  upon  Smith  J  Payne  and  Smithy  bankers  in  the  city. 
The  cheque  was  carried  immediately  to  the  bankers  and 
diflionoured.  Various  other  cheques  of  Mingay^  Nott 
and  Co.  were  difhonoured  the  lame  day,  as  they  had 
greatly  overdrawn  their  account ;  but  they  continued 
to  pay  at  their  counter  dll  four  o'clock,  when  they 

finally 


ameiiBt. 
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1810.       finally  flopped^  with  a  balance  of  the  defendant's  in 
^TERBTT  '  their  hands,  larger  than  the  fum  in  queftion. 

Cnhinz.  jp^jj  contended^  that  the  lofe  ought  to  fall  upcm 
the  plaintiff,  as  he  had  had  an  offer  to  be  paid  in  Bank 
of  Enghnd  notes,  and  by  his  refiifing  that  offer,  the 
defendant  had  loft  the  170/.  m  the  hands  of  Mingof^ 
N(ftt  and  Co.  The  plaindff/cxr  his  own  accommoda- 
tion prefers  the  credit  of  thete  perfons  tb  ready money, 
and  he  muft  therefore  ftand  to  the  lilk  of  the  fecurity 
he  chofe  to  take. 

Lord  Ellsnborough.— -In  the  ordinary  cafe,  if  a 
credkor  prefers  a  bill  of  exchange  accepted  by  a  (ban- 
ger to  x^y  money  from  his  debtor,  he  mnft  MAe 
the  hazard  of  the  fecurity  he  takes.  But  Mingay^ 
Nott  and  Co.  are  not  to  be  confidered  in  the  l%ht  of 
third  perfons,  but  as  the  defendant's  fervants.  When 
they  offered  to  pay  by  notes  or  their  cheque,  that  was 
tantamount  to  an  offer  tb  {Say  by  notes  or  bis  cheque. 
The  cheque  muft  be  looked  upon  as  his;  and  there 
is  no  pretence  for  faymg  that  a  debtor  is  difthsffged 
by  jiving  a  cheque  which  produces  nothing,  although 
payment  in  cafh  may  have  been  previoufly  tendered. 

Verdia  for  the  plaintiff. 

The  Common  Serjeant  and  Gttrmy  for  the  f^auuiC 

Fark  and  Lowes  for  the  defendant. 

(AttOTDtes  nraku^  and  MdU,'] 

80 
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S^'wliae  ihtf  dcfradtnt  had    fcBdutttliongh  hit  agent  atthc        tiw* 
contrafied  to  pay  the  plaintiff  ^  time  owed  him   more   money 


forcarryingacargoof  pilchardt  than   the  amount  of  the  bilL      XTsaBTT 

to  Anconat   and  the  pkdntiff  Tapleyv.Martettt,8T.IL45i.  «• 

had  taken  a.  UU  for  the  amount  rtdi  etUm  Bolton  v.  Richaid     Cottsnf. 

iron  the  defiMidant't  agent  theie»  6  T.  R.  139.  z  £(p.  N.  P.  C. 

which  was  afterwards  difliononr*  io6.  and  Brown    «.  Kewley^ 

cd,  it  was  held  that  this  was  no  2  Bof.  PnL  5x8. 
payment  to  difcharge  the  de- 


Fraz£r  V.  Marsh.  KUiuLiy, 

Dectmberm 

n^IS  was  an  aftion  for  provifions  and  ftores  fup*  ThtdaiMiM 
plied  to  the  ^p  Prince  of  Wales j  m  Odober,  ^S^;^tl^ 


l8o8»  tionuadMrafi. 

fa.  in  tb»ywr 
1805  »  but  tih« 

'  In  June  1805,  this  fhip  was  taken  in  execution  by  JS?,^^ 
the  Iheriff  of  £flex»  under  a  fi.  fa.  againft  one  Hearne^  STfaTTsia 
the  reg^ftered  owner,  and  fold  to  the  defendant ;  but  >■  i8o«  he  en- 
the  legal  title  was  not  formally  transferred  to  him  till  agreraitttt  «itb  ^ 
thebeginnihg of  the prefiem  year*    He  took  pofleffion  timS^?^^ 
of  her  after  the  purchafe ;  and  on  the  4th  of  l^ebru-  ^JSI^*r* 
ary  1806,  he  entered  into  an  agreement  with  WaUer^  *•«•  ']!!!m* 
»the  captaui,  to  let  him  the  (hip  for  three  years,  to  be  ^  theimi^vH 
ufed  and  employed  by  him  as  he  iftioold  think  proper,  ^^U^^^ 
at  the  rent  of  zoo/,  a  year.  TheDefendaftt  interfered  d!tedl«  ^ 
na  more  in  the  management  of  the  fhip^  apd  the  pro-  ^^^Sj  ^ 
vifiions  and  ftores  in  queftion  were  t>rdered  by  an  th«flapiyifa|| 
agent  <^  Walker^  the  captain,  ^diile   hie  was  in  t^^Jn^" 
pofleffion  of  her  under  the  agteemcnt.  ^^^  ^ 

Lord 
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Lord  Ellenborough  was  opinion,  that  under 
thefe  prcumftances  the  a^on  could  not  be  maintained*' 
The  defendant  was  not  documentary  owner  when  the 
provifions  and  (lores  were  fupplied;  during  the 
three  years  for  which  the  Ihip  was  let,  the  relation 
of  principal  and  agent  did  not  fubfift  between  him  and 
the  captain,  and  the  credit  muft  be  taken  to  have  been 
given  to  Walker  only. 

Plaintiff  nonfuited. 

In  the  enfuing  term  an  application  was  made  for 
a  new  trial ;  but  the  Court  refufed  a  rule  to  ihew 
caufe^  being  of  opinion,  that  the  relation  of  owner  and 
mafter  did  not  fubfift  between  the  defendant  and 
Walker  when  the  ftores  were  fupplied ;  that  Walker 
was  in  no  fenfe  the  defendant's  fervant,  and  could 
have  no  authority  from  him  to  order  the  (lores ;  and 
that  the  cafe  of  a  (hip  being  hired  for  a  definite  period, 
is  different  from  the  chartering  her  for  a  voyage, 
where  the  mafter  is  always  appointed  by  the  owner. 

Park  and  Richardfon  for  the  Plsdntiff. 

Scarlett  for  the  Defendant. 

[Attornies  Willis  and  Palmer. "l 


The  cafet  upon  this  fub- 
jefl  will  be'  found  fomewhat 
contradidory.  Fide  Parifli 
«.  Crawford,  Stra.  1251.    Val- 


lejo  V.  Wheeler,  Cowp.  143. 
Rich  V.  Coe,  Cowp.  636.  James 
V.  Jones,  3  Efp.  N.  P.  Cas.  2; . 


Williams 
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/COVENANT  for  not  keeping  premifes  in  repair.        if  the  piaimifr 

^^  .  declares  upon  1 

deed,  and  ther« 

Pleas,  I.  Performance.     2.  a  Licence.  l^y^I^'iiin'tf 

at  the  trial  he 

For  the  purpofe  of  ihewing  the  words  of  the  cove-  pmof?he^id 
nant  more  fully  than  they  were  ftated  in  the  declara-  on^^Jl^d^^ 
tion,  the  plaintiff's  counfel  put  in  the  deed,  which  they  S^'«^^* '''^ 
contended  they  had  a  right  to  read  without  proving  it  ^^n^f^  in  the 
by  the  fubfcribing  witnefs,  there  being  no  plea  of  non    ^  ^^' 

Lord  Ellenborouoh. — ^The  defendant  by  refrain- 
ing from  the  plea  of  non  ejifailum^  has  only  admitted 
fo  much  of  the  deed  as  is  expanded  upon  the  record  ; 
and  if  the  plamtiff  would  avail  himfelf  of  any  other 
part  of  the  deed,  he  muft  prove  it  by  the  attefting 
witnefs  in  the  common  way.  ,  I  know  not  at  prefent 
that  the  inftrument  produced  was  ever  executed  by  the 
defendant,  although  it  partly  agrees  with  that  winch 
the  plaintiff  has  declared  upon. 

The  plaintiff  had  a  verdifb. 
Fark  and  Read  for  the  plaintiff. 
Gafeki  for  the  defendant. 

^  [Attornlcs,  Rtnallnfin  and  /Wi//.] 


Vtig  Hodgkinfon  v.  Marfden,  anu  221. 

14  u  Ro« 


po  CASUS  AT  NlSt  PUUt. 

XilS^if**  Roe  ex  d,  Goatly  ▼•  Pains    • 

rfSftlr^    J^JECTMENT  for  a  hoafe  in  F«»r  Lsm  en  the 
draft  el  i».«gi.  forfeiture  of  a  leafe.  "^The  demife  vas  laid  on  the 

S!!^nr2!)Miit  2d  of  Odober  laft. 


MthtpMtafth* 


Ciflaattoka^ 

tlilT^hu  ^  indenture  bearing  dat^  aSth  Augufl:  1809, 

^>>t^«^^H>c«>  Gaatfy  let  die  premifes  to  Paine  for   twenty-one 

tetcorenanc,  Tears,  and  fahte  covenanted  to  keep  them  in  repair 

liiAi^di^r^  during  the  term :  it  was  Kkewife  p^oiddcd,  '<  diat  it 


^  *<  flionld  be  hwfol  for  Goatfyj  and  his  furreyor,  vidi 

?^  iSSJrf"  ^*  workmen,  twice  in  every  year  during  the  fidd  term 

iiLirtpairatt  *^  at  feafouable  times  to  enter  the  iaid  premifes  to 

t^£^J!S^  *•  view  the  defeds,  and  of  all  defeds  there  found  to 

^SShtm  **  *«o^^  «^**^  at  the  laid  premifes  for  the  amend- 

with  aBotke>  «  mettt  thereof^  and  that  Paim  (houldi  wtefain  three 

^r^fX  ^  months  after  fuch  notice,  repair  all-  fiich  defeds  of 

tSS^^f"  "  v»w*  fuch  notice  ihould  have  been  given.'*    The 

^TiM^(l!i^^  hidentttre  contained  the  ufmd  claufe  of  re-entry* 

covwuiit  ton* 

^'  It  was  proved  that  the  premifes  were  out  of  repair 

on  the  day  of  the  demtfe.  The  defence  was  reeled 
upon  the  e£Fed  of  a,  notice,  in  the  following  form^ 
which  had  been  (ent  by  the  leflbr  of  the  plaintiff  ta 
the  defendant  on  the  loth  of  September  preceding. 

^  In  purfuance  of  a  certain  indentmie  of  leafe  bear- 
^i^lng  date  28th  Auguft  1 809^  made^  &C.  I  do  hereby 
^  give  notice  and  require  you  forthwith  at  your  owa 
^  proper  cofts  and  charges,  to  put  the  premifes  de« 
^  mifed  by  the  find  indentu^  of  teafe,  and  every 
5        '  '*  part 
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^  part  thereof  into  good  and  fubftantial  repair,  agree-   ^    '^'^* 
<^.  able  to  the  covenant  on  your  part  and  behalf  con-     Goatlit 
*•  tained  in  the  faid  indenture  of  leafe.*'  ^  **• 

It  vr2&  contended^  that  the  leflbr  of  the  plaintiff 
haying  given  this  notice,  could  not  bring  his  ejedt- 
ment  till  three  months  had  expired. 

Lord  Ellenborouoh. — The  mdenture  contains 
a  general  covenant  to  keep  the  premifes  in  repahr. 
By  breach  of  this,  the  leafe  was  forfeited,  and  the 
notice  was  no  waiver  of  the  forfeituret 

The  leflbr  of  the  plaintiff  had  a  verdiO. 

Park  and  ■'   '        for  the  leffor  of  the  plaintiff* 

Gurney  for  the  defendant. 

\AXNXvk%t*j9tia  and  Trcwbitt.'] 


Ingram  v.  Lea. 


Pridajr.Dcctia* 
ber  I4« 

npHIS  was  an  adion  againft  a  carpet<manu£idurer,  £)p   ib  tn  laioii  for 
not  deUvering  a  quantity  of  carpeting  which  he   g^^mlde  by 
had  made  for  the  plaintiff.  2*  '^iS^n!^ 

^  purftiance  of 

V^BonndiiiD  immtiaf  ordering  Um  goodi,  but  not  proriM  tht  Mntna  li.*.^.  "i  "'*'*'•  * 

W  read  m  ttideiict  whhfiiit  a  fUnp.  l»    •««  «f  mtnet  bctwten  tht  fmm,  miy 

Vox.  n.  Mm  It 


LtA. 
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^    '^'^    ^       It  appeared  that  \  when  the  plaintiff  went  to  ordOr 
IvGHAM      ^^  carpeting  he  wrote  down  upon  a  flip  of  paper  left 
V-  with  the  defendant  a  memorandum  in  the  following 

form: 

^^  8  Pieces,  body  black  and  crimfoni^  243. 
^*  4  Ditto,  border  ditto,  half  yard  wide. 

*^  John  Ingram. 
"  29,  City  Road,  13th  Oftober  1808/ 


i» 


P^r/t,  for  the  defendant,  objeAed  to  this  paper  being 
read,  as  it  had  no  ftamp.  The  contraQ  muft  be  con- 
fidered  executory,  or  it  was  void  under  the  ftatute  of 
frauds,  there  being  no  memorandum  in  writing  figned 
by  the  party  to  be  charged  (^z).  But  if  the  goods 
were  not  then  made,  the  agreement  did  not  come 
within  the  exception  of  the  ftamp  ad  with  refped  to 
goods,  wares,  and  merchandizes,  and  could  not  be  re- 
ceived in  evidence  without  a  ftamp  (^). 

Marryatj  contra,  contended  that  this  paper  was 
•not  an  agreement,  but  a  itiere  order.  It  was  not 
figned  by  the  parties  i  it  fixed  no  price  for  the  goods ; 
and  it  contained  no  ftipulation  as  to  when  or  how 
they  fhould  be  delivered.  It  was  merely  offered  10 
fhew  that  fuch  goods  were  ordered  by  the  plaintiff 
from  the  defendant,  and  other  evidence  would  prove 


{a)  29  Car.  2.  c.  3.  f.  17.  Towers  v.  OAorne,  Stra.  506. 
{b)  Buxton  V.  B«dal,  3  Eaft,  303.    Waddiogtoii  v.  Briftow, 
3  BoC  and  Pul.  452. 

that 
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that  the  defendant  accepted  the  order,  and  made  the        »<iO' 

goods  for  the  plaintiff,  but  that  upon  a  rife  of  prices  he  Ihg&aii 
refufed  to  deliver  them. 


Lba; 


Lord  Ellenborouok  was  of  opinion  the  paper 
was  evidence  without  a  dampy—  and 

The  pisuntiff  had  a  verdid. 

Marryat  and  Bolland  for  the  pldndft 

Park  and  Lowes  for  the  defendant* 

[Attoraiet»  LuiUw  and  C«mm.] 


Bassstt  t;.  CoLLis.  w^, 

n^HIS  was  an  a&ion  on  the  warranty  of  a  faorfe.  jutthw  Hwa 

.  '  ^  '       ttnCBRnMBi&  in  a 

,  boric,  unlift  it 

It  was  proved,  that  the  horfe  beii^  put  to  hard  }^l^^^^^ 
work  a  fe^  days  after  he  was  purchafed,  he  turned   cCfttftotoiN 
out  to  a  roarer ;  and  a  queftion  arofe,  whether  roaring  **^ 

conftitutes  un/hundne/s  f 

\ 

Lwd  Ellbnborouoh.— It  has  been  held  by  very 
high  authority  (a)^  that  roaring  is  not  neceffarily  un- 
foundnels ;  and  I  entirely  concur  in  that  opinion.    If 


{a)  Sir  Jamet  Mansfield,  C.  h 

Mm  %  the 


5H 
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the  horfe  emits  a  loud  noife,  which  is  offenfive  to  the 
ear,  merely  from  a  bad  habit  which  he  has  contraded^ 
or  from  any  caufe  which  does  not  interfere  with  his 
general  health  or  mufcular  powers,  he  is  flJU  to  be 
confidered  a  found  horfe.  On  the  other  hand,  if  the. 
roarmg  proceeds  from  any  difeafe  or  organic  infirmity 
which  renders  him  incapable  of  performing  the 
ufual  fundions  of  a  horfe,  then  it  does  conftitute  ua« 
foundnefs.  The  plaintiff  has  not  done  enough  in 
fhewing  that  this  horfe  was  a  roarer.  To  prove  a 
breach  of  the  warranty,  he  mud  go  on  to  fhew  that 
the  roaring  was  fymptomatic  of  difeafe. 


The  defendant  had  a  verdid. 


Marry  at  and  Campbell  for  the  plaintiff. 
Park  and  Lawes  for  the  defendant. 


[Attqrnifs,  Empfin  amd  Tu€k*r.'\ 


Q.  as  to  thru/bis,  fpllntsy  and 
qvidding  f  There  have  been  fe- 
T^ral  trials  lately  in  which  it  was 
debated  whether  thefe  confti- 
tute unfoundnefs ;  but  the  opi- 
nioBi  of  ^e. farriers  and  vete- 


rinary furgeons  examined  were 
fo  contradidoryy  that  it  was  im- 
poiEble  for  the  court  to  lay  down 
any  general  rule  upon  the  fub- 
je6i  Vide  Garment  v.  Bam, 
2  Efp.  N.  P.  C.  673. 


Bai>. 
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Batchellor  and  another  v.  Salmon.  Sftor^i^ 

December  15. 

n^HIS  was  an  a£don  on  a  written  indemnity  given  by  a  wrk  «rtded 
the  defendant  to  the  plaintiffs,  under  the  follow-  K^dfT  ^ 
ing  circumftances :  ^SJ^  ^ 

pleading  at  di. 

There  had  been  a  levy  upon  the  goods  of  one  mdmdud  bj 
Harris^  at  the  fuit  of  one  Breakfpeare^  for  whom  the  "„"^  ittriJrf 
plaintiffs  were  attomies.     A  doubt  arifinc:  whether  ***?  ^"*y  . 

»  o  when  the  wnc 

Harris  had  not  committed  an  ad  of  bankruptcy  before  iflu«L 
the  execution,  the  flieriff  would  n6t  pay  over  the 
money  levied  without  an  indemnity.  In  confidera- 
tion  that  the  plaintiffs  would  indemnify  the  fheriff, 
*the  defendant  then  undertook  to  indemnify  them. 
The  money .  was  accordingly  paid  over  to  Break' 
fpeare  ;  but  an  adion  of  trover  was  afterwards  brought 
againft  the  fheriff  by  Harris*^  aflignees,  and  the  prefent 
plaintiffs  wei;e  obliged  to  pay  the  amount  of  the  fum 
levied,  together  with  cofts. 

The  declaration  ftated,  that  Breakfpeare  fued  out 
•*  a  certain  writ  of  our  Lord  the  King,  called  a  Jieri 
faciasy  dire^ed  to  Chriftopher  S??iit/jj  Efquirej  and  Sir 
Richard  PhUlips,  Knight,  Jheriff  of  Middlefexr 

The  writ  produced  x^'as  a  fi.  fa.  in  the  common 
form,  addreffed  to  the  fheriff  of  Middle/ex  generally. 

M  m  -^  Park 
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Park  objeded  that  this  was  a  variance ;  but  Lord 

Batch elT'  Ellbnborouoh  held,  that  as  Chrijiafher  Smith  and 

LOR  ^      Sir  Richard  Phiilips  were  in  reality  flieriff  of  Middle- 

fex  at  the  time,  the  writ  might  be  alleged  to  have 

Salmon,     been  directed  to  them  by  name. 


and  another 


Aa«aioo  The  declaration  afterwards  went  on  to  ftate,  that 

ajMRicui^^  in  Michaelmas  term,  xfi  the  48  th  year,  &c.  a  certain 
Ke  SSbriJiin^^  adUon  was  profecuted  at  Weftmmfter,  by  certain  pcr- 
2^2  forth?  f^^®  *P"^  *®  ^^'^  Chrijiopher  Smith  and  Sir  Richard 
« recovering  of  PhilUps^  as  fuch  flieriflF  as  aforefaid,  for  the  recovery 
«  cimoDtyr  of  the  faid  fum  of  money  fo  paid  as  aforrfaid  (viz. 
h  w^  takir  ^^c  money  levied  upon  the  goods  of  Harris,  the  bank- 
rupt.) 

The  evidence  was,  that  an  aflion  of  trover  had 
been  brought  by  Harris's  aflignees  for  co9verting  the 


^tnvtr* 


Pari  contended  that  the  afUon  defcribed  in  the 
declaration  was  an  afkion  for  money  had  and  received  i 
and  that  the  real  adion  being  trover ^  this  was  a  fatal 
variance. 

Lord  EtLENBORouGH.— An  a^ion  of  trover  was 
brought  **  for  the  recovery  of  the  faicj  fum  of  money 
fo  paid  as  aforefaid.''  The  recovery  of  the  money  is 
dated  in  the  declaration  as  the  obje&  of  the  aftion^ 
and  the  means  employed  was  an  a£Uon  of  trover. 
There  is  here  no  incongruity. 

The  plaintiffs  had  a  verdifk. 

In 
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In  the  enfuing  term  Park  moved  for  a  new  trial  on 
account  of  a  mifdireflion  on  both  thefe  points :  but 
the  court  thought  there  was  no  variance,  and  refufed 
a  rule  to  (hew  caufe. 

Jtkyllznd  PulUr  for  the  plaintiff. 
^  ParAr  forthe  defendants. 


5*7 


2810. 


Barclay  v.  Bailxy. 

A  CTION  againft  the  drawer  of  a  bill  of  exchange 
accepted  by  one  David  Hardy. 

At  eight  in  the  evening  of  the  day  the  bill  became 
due,  it  was  prefented  at  the  houfe  mentioned  on  the 
face  of  it  as  the  drawee's  place  of  refidence,  when 
the  anfwer  given  by  a  perfon  who  came  to  the  door 
was,  that  Mr.  Hardy  bad  become  bankrupt^  and  re^ 
moved  into  another  quarter  of  the  /^w».— On  the  part 
of  the  defendant,  it  was  proved  that  he  had  a  perfon 
ftadoned  at  this  houfe  for  the  purpofe  of  taking  up  the 
bill,  from  nine  in  the  morning  till  four  in  the  after- 
noon, but  that  no  one  prefented  it  during  that  time  ; 
and  the  point  was  ftrenuoully  argued,  that  a  prefent- 
ment  fo  late  as  eight  in  the  evening  was  iofuffident  to 
charge  the  drawer. 


Bee.  17. 

ment  of  a  bill  of 
•xchiinge  for 
payment  at  iho 
houTe  of  a  mcr 
chant  reiidins 
in  Ixmion,  at 
8  o'doOk  in  cho 
eveniic  of  the 
day  it  becpmee 
due,  ia  fufficteae 
tocfaaiiotiM 


Mm  4 


Lord 
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Lord'  Ellenborouoh. — ^I  think  th»  prefentment 

^auclat''  f^ffi^^^*^^'  ^  common  trader  k  different  from  bankers^ 

V.  and  has  not  any  peculiar  hours  for  paying  or  receiving 

^^^^^^*     money.    If  the  prefentment  had  been  during  the 

hours  of  reft,  it  would  have  been  altogethep^unavail* 

ing }  but  dght  in  the  ev^iing  cannot  be  confidered 

an  unfeafonable  hour  for  demanding  payment  at  the 

hoi^e  of  a  private  merchant  who  has  accepted  a 

bilL 

The  plaintiff  had  a  verdid. 

Parkzad  Littledale  for  the  plaintiff. 

Topping  and  Williams  for  the  defendant, 

-[Attornies,  Co^er  waASUu."] 


If  a  bill  is  accepted  payable  in  London  aFtef  6  o^Iock  in  the 

■mt  a  banker^Si  it  muft  be  prefent-  evening,  has  been  held  to  be  tpQ 

cd  there  for  payment  within  the  late^  ?ind  infufficient  to  charge 

ninA  banking  hours  at  the  place  the  drawer.    Parker  v.  Gordon^ 

wheiethe  banker  reiides.     Pre-  y  £afi^  385. 
ibflimeot  of  a  bill  at  a  banker'^ 


BUROOM 
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BuKooK  V.  Sharpe  and  others.  Moq4^« 

T^HIS  was  an  adlon  for  freight  and  demurraee,  on  Theaptiio^f 

a  memorandum  for  a  charter  •**-  m  a  voyage  irom  authority  u 
London  to  Bu^np$  Ayus  and  back.  tb^  ImSS^ 

flf  another  vojf- 
aga  in  the  plaea 

When  the  Ihip  arrived  in  the  river  Plata^  it  was  «f«»e  agreed 

upoo  betwiMni 

{bund  that  Buenos  Ay  res  had  been  recaptured  by  the  hiiownenand 
Spaniards,  and  flie  went  to  Montevideo.    There  her  theihi^in^* 
outward  cargo  was  unloaded  and  accepted  by  G.  Dy-  wSkh  hf£ 
/on^  one  of  the  defendants,  who  was  upon  the  fpot,  fi?«ftoafc- 
and  defired  that  (he  might  wait  a  certain  number  of 
days  for  a  return  cargo,  which  finally  could  not  be 
procured  for  hen     The  plaintiflp  contended,   that 
Monte J^ideo  had,  under  thefe  circumftances,  been  fub- 
ftituted  for  Buenos  Ayres^  and  that  the  defendants  were 
liable  in  the  fame  manner  as  if  the  agreement  had  on 
his  part  been  performed  as  it  flood  in  the  written 
memorandum.  ^ 

Lord  ELLENBORouoH.-«Who  reprefented  Burgm 
in  this  fubftitution  ? 

The  plamtiflfs  cpunfel  contended,  that  the  capbun 
had  fufEdent  authority  for  that  purpofe. 

Lord  Ellekborough. — The  captain  was  captain 

for  the  voyage  originally  agreed  upon,  and  on  which 

the  ve&l  ^led  from  England.    Every  thing  out  of 

that 
10 
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that  voyage  was  beyond  the  fcope  of  his  authority  as 
captain.  As  fuch  he  had  no  power  to  change  that 
voyage  for  another*  The  perfon  who  is  iiltrufted  with 
the  command  of  a  fliip  may  be  veiled  with  a  complete 
controul  as  to  her  employment  and  deftination ;  but 
this  is  fuperinduced  upon  his  authority  as  captain  i 
and  to  iheW  that  the  captain  in  this  cafe  could  do 
away  the  contraft  entered  into  by  the  owner  and 
conclude  a  frefh  contrad  binding  on  both  parties, 
you  muft  go  farther  than  merely  proving  that  he  was 
captain  of  the  fliip. 

The  caufe  was  afterwards  referred. 

Park^  Marryat  and  Ricbardfon  for  the  plaintiff. 

The  Attorney  General  zad  Topping  for  the  defendant. 

[Attornief,  Smdttw  and  Lamki 


Dec.i8. 


Hodgson  v.  Davxes. 


nrHIS  was  an  a£Hon  for  not  delivering  tobacco  fold  by 
the  defendatit  to  the  plaintiflF,  through  the  medium 
of  a  broker, — 20  hogflieads  of  which  were  to  be  paid" 
by  bill  at  two  months j  and  the  remaining  20  by  bill  at 
four  months^  adding  two  months  intereft. 


If  goods  ID  the 

city  of  London 

ire  fold  by  a 

Kroker,  to  be 

pid  by  a  bill  of 

ezchangt,  the 

vendor  hat  a 

right,  within  a 

ree(bnable  timei 

if  be  is  nor  fa- 

ti&ficd  with  the  fofBciency  of  the  purchafer,  to  annul  the  contra£(.    But  the  vendor  muft  intf|nat« 

his  dilTent  as  foon  as  he  has  had  an  ofyportunity  to  inquire  into  the  lolveocy  of  the  purchafer.— JRve 

diiys  cunfidered  too  long  a  period  for  this  purpofe. 

The 
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*  The  defence  pxincipally  relied  upon  was,  that  the  i8io. 
defendant  had  not  ratified  the  contrad  entered  into 
by  the  broker.  On  the  7th  of  July  1808,. the  bro- 
ker having  the  ufual  authority  from  both  panies 
wrote  out  the  bought  and  fold  note,  and  fent  a  copy 
to  each  of  them.  The  defendant  made  no  objedion 
till  five  days  after,  when  he  was  called  upon  to  deliver 
the  tobacco.  He  then  faid  he  did  not  approve  of  the 
fufficiency  of  the  plaintifft  and  refufed  to  perform  the 
contraS. 

,  The  counfel  for  the  defendant  contended,  that  the 
perfon  who  fells  goods  by  a  broker,  referves  to  him<- 
felf  the  power  of  ratifying  or  rejecting  the  contra£t, 
^  he  ihall  be  fatisfied  with  the  credit  of  the  purchafer ; 
•—and  oflFered  to  prove  that  fuch  is  the  ufage  of  trade 
in  the  city  of  London. 

Lord  Ellenborouch  was  at  firft  rather  inclined 
to  think,  that  the  contraft  concluded  by  the  broker 
muft  be  abfolute,  unlefs  his  authority  was  limit^  by 
writingi  of  which  the  purchafer  had  notice.    But,  — 

The  g^tlemen  of  the  fpedal  jury  faid,  that  unlefs 
the  name  of  the  purchafer  has  been  previoufly  com- 
mynicated  to  the  feller,  if  the  payment  is  to  be  by 
bill,  the  feller  is  always  underftood  to  referve  to  him* 
felf  the  power  of  difapproving  of  the  fufficiency  of  the 
purchafer,  and  annulling  the  contra^. 

Lord  ELLENBORoyoH  allowed  that  this  ufage  was 
reafonable  and  valid.    But  he  clearly  thought  that  the 

6  rejedion 
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i8zo.       reje£tion  muft  be  intimated  as  fooQ  as  the  feller  has 

Hodgson    ^^^  ^^^  ^^  inquire  into  the  folvency  of  the  purchafer. 

«..         Five  days  feemed  to  him  a  longer  period  than  the 

XI  ATI  St.     exigency  of  commerce  would  permit."   However,  he 

left  it  to  the  jury  to  fay,  whether  it  was  according  to 

ufual  commercial  pra£Hce,  to  rejed  a  contradl  fo  long 

after  it  had  been  entered  mto. 

The  jury,  without  any  hefitation,  found  for  tbe 
plaintiff! 


If  It  n  ftstedge*      The  plamtitf  proved  that  he  had  tendered  his  own 

nerallyina  *  .        '^  r    «  t 

bought  tnd  fou    acceptances  m  payment  ot  the  tobacco. 

note  that  the 

goods  are  to  be  ^ 

Jlidenw  «iini^        P^r*  at  firft  offered  to  call,  witneffes  to  prove,  that 
lie  received  to      ^  bijj  is  meant  an  approved  bilL  and  that  the  feller  is 

Ihew,  that  ijp  ^r//      •'  ,.       '*'',  i  i    r    i  /• 

is  meant  an  «/-    not  bouud  to  deuver  the  goods  unlcfs  he  approves  of 
^tmhu,  thlt  «^     the  bill  offered  in  payment  by  the  purchafer. 

mppr9n§d  tiU  is 

•  bill  to  which  •         ,    «  T  '  .... 

there  if  no  rrt-  Lord  Ellekbo ROUGH. — ^I  cannot  recave  this  evi- 
^ion,  Tnd  that  deuce.  The  contrad  muft  fpeak  for  itfelf.  Even  if 
o^hMobeap.  ^i^g  pi^j^^  approved  bill  were  introduced,  I  think  it 
could  only  mean  a  bill  to  which  no  reafonable  objec- 
,tion  could  be  made,  and  which  ought  to  be  approved. 
To  allow  the  feller  in  an  arbitrary  manner  to  repudiate 
the  \>\\\,  would  be  to  enable  him,  according  to  his 
intereft  or  caprice,  to  annul  a  contrad  by  which  the 
purchafer  is  abfolutely  bound. 

The  Attorney  General^  Marryatt  and  Gumey^  for 
the  plaindff*. 

Park 
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Park  and  Abbott  for  the  defendant. 

[Attornict,  .CrruftUr  aod  Legatt  ] 


Although  the  power  of  a  hro-  dlt.  Willes  406.  3  Bof.  &  Pul. 

ker  is  thus  limited,  ^faSor  feems  489.     But  a  (lock-broker  caa 

ia  all  cafes  to  he  authorized  to  in  no  cafe  fell  ftock  on  credit, 

make  an  abfoliite  fale*  of  the  without    a    fpecial    authority, 

goods  of  his  principal  upom  ere*  i  Gamp.  258. 


De  Graves  V- Smith.  ^J*^' 

nrHIS  was  an  a£Hon  for  a  falfe  and  deceitful  repre-  generriw  rf*B 

fentation  of  the  credit  and  circumftances  of  one  ^?JJ[^3S^V 

W.  Rye^  whereby  the  plaintiff  had  been  induced  to  c,  a  cannot 

truit  him,  and  had  loft  a  large  fum  of  money.  tira"agiijlft  a" 

for  a  deceitful 
reprcfentarion 

The  plamtiff  is  a  wholefale  linen  draper.     The  de-  ?^  ^^"^, 

fendant  and /?/^  were  in  partnerfliip  as  retail  linen  Aforthegoodt 

drapers,  but  had  feparated  fhortly  before  the  repre-  contemplation  t* 

fentation  in  queftion.     On  the  7th  of  December  1808,  p*refcnt«ionVaV 

Ryevf'i^td  to  purchafe  goods  from  the  plaintiff  to  the  cbSljJlI«1!!foi. 

value  of  42/.  and  referred  him  to  the  defendant  as  to  ▼ent.andiain- 

^  ^  ^  ^  debted  to  A.  foe 

his  credit.     The  plaintiff  accordingly  interrogated  the  oihergoodi  fub- 
defendant  upon  the  fubjeft,  without  mentioning  the  ^/fvfr^if  Ahad 

enquired  of  B 
whether  C  was    - 

worthy  to  be  trufted  as  a  geotral  cuftomtr.  or  if  there  bad  bein  any  oooTpiraqF  ^tween  B  and  C 

to  cheat  A  by  paying  for  the  firft  parcel  of  goods. 

quantity- 
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iSio*  quantity  of  goods  then  to  be  fold  to  Rye^  or  any  pstrtt- 
cular  mode  of  dealing  to  be  eftabliflied  between  them. 
The  defendant  faid,  "  Rye  had  once  in  the  concern, 
near  7000/. ;  I  (hould  ftill  lend  him  1,500/.  on  his  own 
fecurity ;  and  I  confider  him  a  very  honed  man,  and 
tnift  worthy.'* 

Theplaintitfaccofdiiigly  let  Ry^  have  the  goods, 
and  went  on  dealing  with  him  till  the  12th  of  Auguft 
1809^  having  fumiihed  him  with  goods  during  that 
time  to  the  value  of  347/.  10/.  5^.  Rye  paid  for  the 
firft  two  parcels  which  he  had,  but  at  the  dofe  of  the 
account  he  owed  242/.  He  then*became  infolvent; 
and  it  appeared  that,  within  the  defendant's  know- 
ledge, his  aflfairs  were  in  an  embarrafled  ftate  at  the 
time  of  the  reprefentarion. 

Parkf  for  the  defendant,  contended,  that  under 
thefe  circumftances  the  action  could  not  be  maintained* 
The  lofs  of  which  the  plaintiff  complained  had  not 
arifen  from  the  defendant's  reprefentation,  but  from 
the  plaintiff's  own  negligence :  for  the  goods  fumiihed 
on  the  faith  of  the  reprefentation,  the  plaintiff  had 
been  regularly  paid.  If  he  was  to  go  on  dealmg  with 
Rye^  he  ihould  have  made  frefli  inquiries  concerning 
.his  folvency.  Omitting  to  do  fp,  he  afted  upon 
his  own  opmion.  A  reprefentaripn  of  this  fort 
never  could  be  allowed  to  operate  as  a  perpetual 
guarantie. 

Tappings  contra,  relied  upon  Hutcbinjhn  v*  BeU, 
I  TaunU  558,  in  which  it  was  held,  that  if  J  make 

au 
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an  inquiry  of  B  as  to  the  drcumftances  of  C  mAk  xSxo. 
refped  to  opening  an  account  with  him  as  a  general  k,  citAw^* 
cuftomer,  and  B  fraudulently  mifreprefents  them,  ki  ^  ^. 
confequence  of  which  J  fells  C  goods  from  time  to  ^^^^ 
time,  and  is  afterwards  a  lofer  by  him,  an  action  lies 
for.the  deceit,  although  the  buyer  pays  for  the  firft 
parcels  of  goods,  on  the  purchafe  oif  which  the  re- 
ference was  made.  Hbath  J.  there  remarked,  thac 
if  the  adion  could  be  at  all  maintained,  it  would  be 
very  inconvenient  to  limit  it  to  the  goods  firft  fop- 
plied  ;  for  he  had  feen  many  inftances  of  confpiracy 
to  defraud  traedfmen,  in  which  the  goods  firft  ddi- 
vered  were  always  pundually  paid  for ;  and  Mans* 
FiBLD  C*  J.  declared  that  he  thought  it  reafonable  la 
make  the  defendant  anfwerable  for  the  credit  givea 
to  the  third  perfon  on  the  faith  of  his  reprefentatioa, 
provided  it  was  not  carried  to  an  unreafonable  extent^ 
and  wa^  confined  to  a  reafonable  time.  Here  the  cre- 
dit given  by  the  plaintiff  to  Rye  was  reafonable  both  as 
to  time  and  extent,  and  was  a  dired  ^confequence  of 
the,  reprefentation.  That  being  falfe  and  deceitful, 
the  defendant  ought,  therefore,  to  make  good  the  lofi 
which  had  thereby  arifen  to  the  plaindff. 

Lord  Ellbkborouoh.— In  the  cafe  in  the  Com- 
mon Pleas,  the  plaintiff  had  ftated  to  the  defendant^ 
that  Young,  the  third  perfon,  was  about  to  open  an 
^account  with  him  as  a  general  cuftomen  On  that 
ground  the  defendant  might  be  liable  for  any  loft 
.  which  arofe  to  the  plaintiff  from  fubfequent  dealings^ 
within  a  reafonable  time.  Biit  to  fay  that  in  ordinary 
cafes  of  this  fort,  the  perfon  who  gives  a  reprefentation 

of 
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1810.  ^  of  the  credit  of  a  third  perfon,  fliall  be  liable  for  other 
parcels  of  goods  afterwards  fiimifhed  to  him,  would 
be  to  Wake  the  reprefentation  a  continuing  guarantie, 
and  to  repeal  the  ftatute  of  frauds.  When  cafes  ap» 
pear  of  aconfpiracy  to  cheat  a  tradefman  by  means  of 
paying  him  for  one  parcel  of  goods,  they  will  be  de^ 
termined  by  their  own  peculiar  circumftances.^  No* 
thing  of  that  kjnd  has  been  proved  here.  The  ob- 
fervations  of  the  learned  judges  in  Hutcbinfon  v.  Bellj 
muft  be  confined  to  the  cafe  then  in  judgment  before 
them*  The  plaintiff  having  been  paid  for  two  parcehr 
of  goods  fumiflied  after  the  reprefentatbn,  has  £auled 
to  ihew  that  he  has  fuftained  any  lofs  by  reafon  of  the 
defendant's  deceit,  and  muft  therefore  be  • 

Nonfuited» 

Toeing  and  Gked  for  the  plaintiff. 

Fork  and  Lawet  for  the  defendant. 
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RiCKFORD  and  others  v.  Ridge,  Thurfday, 

December  lO. 

TMi  ONEY  had  and  received,  to  recover  back  a  fum    London  wh" 

of  300/.  paid  by  the  plaintiflFs  to  the  defendant   r«ceivct  j 
under  the  following  circumllances.  generd  1^^\m 

not  bound  to 
prcfcpt  it  for  pay- 

The  plaintiffs  are  bankers  at  Aylejbury  in  the  county  «n«°t  ^^  ^^^  foi- 
of  Buckingham*  At  noon  on  the  13th  day  of  June  *  ^' 
laft,  the  defendant  afked  them  to  ca(h  for  him  a 
cheque,  dated  on  the  1  ith  of  the  fame  month,  drawn 
by  Mingay,  Nott  isf  Co.  falefmen  in  Smithfield,  on 
Smithy  Payne  £sf  Co.  bankers  in  the  city  of  London. 
The  plaintiffs  gave  him  country  notes  for  the  amount, 
which  were  duly  paid.  The  pod  leaves  Aylejbury  at 
fix  in  the  evening.  The  plaintiffs  did  not  fend  off* 
the  cheque  by  the  pod  of  the  13th,  but  by  a  coach 
which  ilarted  at  eight  o'clock  in  the  morning  of  the 
14th.  It  was  diredled,  to  Praed  l5f  Co.  bankers  in 
Fleet  Street,  the  plaintiffs'  agents  in  town,  who  received  ^ 
it  between  three  and  four  in  the  afterapon  of  the  fame 
day.  They  prefented  it  for  payment  about  1 1  in  the 
forenoon  of  the  15th,  when  the  anfwer  was,  "  No 
effeds  —  muft  fee  the  drawers."  Mingayj  Nott  Ssf 
Co.  paid  at  their  own  counter  till  four  on  the  15th  j 
but  no  application  was  made  to  them  to  pay  this 
cheque.  Notice  of  its  diflionour  was  given  to  the 
defendant  on  the  i6th.  The  clerks  of  Praed  Iff  Co.  . 
ftated,  that  had  the  cheque  arrived  by  pofl  on  the 
forenoon  of  the  14th,  they  fliould  not  have  prefented 
it  before  the  15th.    They  fend  out  cheques  and  bills 

VoL.n.  Nn  for 
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for  payment  only  once  a  day ;  and  as  this  is  generally 
before  letters  by  the^  poft  are  delivered,  cheques  and 
bills  contained  in  fuch  letters  remain  with  them  till  the 
following  morning.  Clerks  from  other  bankers  ia 
Fleet  Street,  fwore  that  this  is  according  to  the  manner 
in  which  they  carry  on  bufmels  in  that  part  of  the  town* 

A  Gentleman  of  the  fpecial  jnry  obferred  (and  it 
iRQs  on  both  (ides  allowed  to  be  fo)  that  the  practice 
b  di£Ferent  with  all  London  bankers  eaft  of  St.  FanTs^ 
who  prefent  for  payment  all  cheques  and  bills  the  very 
iame  day  they  receive  them  by  the  poft* 

The  Attorney  General^  for  the  plaintiflfe,mfifted  that 
they  were  not  bound  to  fend  off  this  cheque  to  Lon« 
don  fooner  thsoi  by  the  poft  of  the  r4th,  the  day  after 
they  received  it.  The  tranfnutting  of  a  cheque  from 
the  country,  he  compared  to  giving  notice  of  the  dif- 
honour  of  a  bill  of  exchange.  For  both  purpofes  the 
party  has  a  day,  without  reference  to  the  exaft  hour 
when  he  himfelf  receives  the  cheque  or  the  notice. 
But  even  fuppofing  that  the  plaintifl^  fliould  regularly 
havefent  the  cheque  by  poft  on  the  13th,  if  they 
meant  to  make  ufe  of  that  conveyance,  ftill  all 
due  diligence  had  been  ufed  with  refped  to  the 
cheque,  as  it  was  prefented  for  payment  as  foon  as  it 
would  otherwife  have  been  by  the  ufage  of  the  bankers 
in  Fleet  Street,  which  muft  be  confidered  realbnable 
and  conftftent  with  the  law  of  merchants* 


Parhj  for  the  defendant,  denied  that  the  plaintiflg 
were  at  liberty  to  keep  the  cheque  at  Aylejbury  til! 


RlDGS« 
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fix  in  the  evening  of  the  14th,  when  they  could,        1810. 
without  the  flighteft  difficulty  or  inconveniencej  h;\y^  ^  ^^ — ^ 
difpatched  it  at  the  fame  hour  the  day  before ;  and     and  Othefs 
he  contended,  that  if  Fraed  &f  Co.  had  received  the      _  •»• 
cheque  by  poft  on  the  14th,  they  would  have  be^ii 
bound  to  have  prefented  it  for  payment   the   faipe 
day,  as  much  as  if  they  lived  in  the  heart  of  the  city. 
He  likewife  objected  that  the  cheque  had  not  beea 
carried    to   Mingay^  Nott   i^  Co*  pn  the   i^tb,  ac- 
cording to  the  anfwer  given  at  Smithy  Pain  (f  Co.% 
as  in  that  cafe  it  would  no  doubt  have  been  paid. 

Lord£LLBNS0R0UOH« — ^The  holder  of  a  cheque  i4 
not  bound  to  give  notice  of  its  diflionour  to  the  drawet 
for  the  purpofe  of  charging  the  perfon  from  whom 
he  received  it.  He  does  enough  if  he  prefents  it  with 
due  diligence  to  the  bankers  on  whom  it  is  drawn^ 
and  gives  due  notice  of  its  difhonour  to  thofe  only 
againft  whom  he  feeks  his  remedy*  The  queftioa 
here  is,  whether  if  the .  cheque  had  arrived  by  poil 
on  the  14th,  the  bankers  were  bound  to  prefent  it 
for  payinent  the  fame  day  ?  This  muft  be  decided 
by  the  law-merchant.  I  can  not  hear  of  any  arbitrary 
diftinftion  between  one  part  of  the  city  and  another* 
It  is  not  competent  to  l^uikers  to  lay  down  one  rule 
for  the  eaftward  of  St.  Paul's  and  another  for  the 
weftward.  They  may  as  well  fix  upon  St.  Peter's  at 
Rome.  It  is  always  to  be  confidered,  whether  under 
the  circumftances  of  the  cafe  the  cheque  has  been 
prefented  with  reafonable  diligence.  '  This  is  what  the 
law-merchant  requires.  The  rule  that  the  moment 
a  cheque  is  received  by  the  poft,  it  fhould  invariably 

Nn  s  be 
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»8io.        be  fent  out  for  payment,  would  be  moft  inconTenient 

RicKFORD    8^d  unreafonable.     In  Liverpool^    and  other  great 

Rxid  Others     towns,  different  pods  arrive  at  different  hours ;  but 

Ridge.       *^  would  be  impoffible  to  have  clerks  conftantly  ready 

to  carry  out  all  the  bills  and  cheques  that  may  arrive 

in  the  courfe  of  the  day ;  nor  if  it  were  poflible,  is  it 

requifite   that    all   other  bufmefs  being  laid    afide, 

parties  (hould  devote  themfelves  to  the  prefenting  of 

cheques.    The  rule  to  be  adopted  mufl'  be  a  rule  of 

convenience ;  and  it  feems  to  me  to  be  convenient 

and  reafonable  that  cheques  received  in  the  courfe 

of  one  day   (Iiould  be  prefented  the  next.     Is  this 

pradice  confiftent  with  the  law-merchant  ?    It  cannot 

alter  it.     Bankers  would  be  kept  in  a  continual  fever 

^  if  they  were  obliged  to  fend  out  a  cheque  the  moment 

it  is  paid  in.     ^fhe  arrangement  mentioned  by  th^ 

plaintiffs''  witnefTes  appears  fubfervient  to    general 

convenience,  and  not  contrary  to  the  law-merchant, 

which  merely  requires  cheques  to  be  prefented  with 

reafonable  diligence. 

The  jury,  after  fome  deliberation,  found  a  verdid 
for  the  plaintifi^. 

The  Attorney  General  and  LittledaU  for  the  plaintiffs. 

Park  and  Marryat  for  the  defendant. 

[Attoniiss,  Rtje  and  J9«w«r.] 
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Baring  v.  Vaux.  £'^y-    , 

December  ii. 

TPHIS  was  an  aSion  on  a  policy  of  infurance\on  the  Airarramy  in 

■  •  policv  of  in- 

Dorothea  Margaritta  *'  at  and  from  Rotterdam  to  furmci  agiinft 
London,  with  leave  to  touch,  unload  and  receive  goods  dooM^ea 
at  all  or  any  ports,  warranted  free  from  capture  in  ^^^1^^^^^ 

port.^^  pcning  by  cap. 

«  '    ture  in  a  place 

which  is  not 

The  fhip,  while  lying  at  anchor  in  Ghoree  Ghat,  l^^^^? 
about  half  an  Englifli  mile  from  Ghoree,  was  captured  JJj^^iS  S*^ 
by  a  French  privateer,  which  had  followed  her  down  >»«»*««*«  «t  the 

'  '^  mouth  of  a  ri. 

the  Maes  from  Rotterdam.  The  place  where  (he  ''«'•  Therefore 
then  lay  is  an  open  road,  but  within  the  head  lands  furedfrLn^^Z' 
which  are  confidered  to  form  the  mouth  of  the  river  Zn,  anr«w«*rl 

^^^^^^  "from  capture 

"  in  portj"  was 

The  Attorney  General,  for  the  plaintiff,  contended,  lying  at  anchor 
that  this  cafe  was  decided  by  Brown  v.  Tiemey,  ThTrif^'iSJ", 
I  Taunt.  CI 7,  where  a  fliip  warranted  free  from  tap-  «he  underwriten 

,  ,  ,  .  ^      were  held  liable. 

ture  or  feizure  in  port,  being  captured  in  Pi/law 
Roads,  it  was  held  that  the  underwriters  were  liable. 

Park,  contra,  obferved,  that  it  did  not  appear  that 
Pillaw Roads  had  any  protedionfrom  the  land,  and  that 
that  cafe  was  therefore  inapplicable.  Here,  the  place 
where  the  fhip  lay  was  in  the  river  Maes,  and  (he 
mud  be  taken  to  have  been  infra  praftdia  at  the 
time.  A  fhip  mud  be  taken  to  be  in  port  within  the 
meaning  of  this  warranty,  unlefs  (he  were  upon  the 
N  n  3  open 
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i8io.  ^  open  feas.  While  in  a  river  or  land-locked  road,  fhe 
is  expofed  to  the  riiks  againft  which  the  underwriters 
wi(h  to  guard,  and  which  are  excepted  in  the  policy. 
While  the  fliip  was  lying  oSGhoree  fhe  might  have  been 
feized  by  the  Douanpiers  ftationed  in  that  town.  In 
fad  (he  was  captured  by  a  privateer  that  had  watched 
her  from  Rotterdam.  She  was  not  in  a  harbour  when 
taken  ;  but  a  port  and  a  harbour  are  quite  diftinS,  and 
a  port  frequently  includes  the' mouth  of  a  river  or  an 
adjoining  roadflead. 

Lord  Elleneorough.  —  If  you  would  proteft 
yourfelf  by  the  warranty,  you  muft  fliew  that  the  (hip 
was  in  fome  port  at  the  time  of  the  capture-  You 
have  given  no  fuch  evidence.  You  muft  make  the 
place  where  (he  lay  at  anchor  a  fort,  and  no  witnefs  has 
ftated  that  it  is  within  the  port  of  Rotterdam^  or  the 
port  of  Gboree^  or  any  other  port.  The  warranty  not 
having  fpecified  the  port  of  departure,  I  think  it  is  not 
narrowed  to  Rotterdam  \  but  giving  you  the  benefit 
of  all  ports,  you  do  not  prove  the  capture  to  have  hap* 
pened  in  any  port  whatfoever.  You  only  (hew  the 
fpot  to  be  within  the  head-lands  of  a  river ;  but  this 
is  greatly  too  loofe.  The  (hip  might  have  been  capr 
tured  by  a  privateer  that  followed  her  from  Rotterdam 
when  (he  was  within  (ight  of  the  Engliifa  coa(L  The 
warranty  feems  to  guard  againft  land  riik.  The  ftip 
might  be  feized  by  a  militajry  force  ^hile  taking  in  her 
cargo  ;  and  this  was  the  fort  of  peril  againft  which  the 
underwriters  would  not  infure.  But  at  any  rate,  they 
muft  (ind  the  port  in  which  they  fay  this  veffel  wa$ 
michored  when  the  lofs  took  place. 

Th« 
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The  gentlemen  of  the  fpecial  jury  faid,  they  were 
*  dearly  of  opinion  the  ihip  was  not  to  be  confidered 
as  in  port  when  (he  was  captured^  and  inunediately 
found  a  verdi£t  for  the  plaintiff. 

In  the  enfuing  tcirm,  an  application  was  made  to  the 
court  for  a  new  trial ;  but  the  reft  of  the  court  agreeing 
with  the  Chief  Justice,  a  rule  to  fhew  caufe  was 
refufed. 

The  Attorney  General^  Topping  and  Puller  for  the 
plaintiff. 

Park  and  Taddy  for  the  defendant. 

*^— ^  >■■'■■■'■  '  I  — — ^w  I      mmmm^0l^ 

} 

Fide  Jannan  v.  Coape.  po/l. 


Bell  and  others  v.  Carstaihs. 


Fri*ry, 
December  ai^ 


T^HIS  was  an  adion  on  a  policy  of  infurance  on  the  Areprefenution 

fhip  Eliza,  her  freight  and  cargo,  at  and  from  S^^"er'"^.""' 

Virginia  to  a  market  in  Holland  or  Germany,  with  ccptthefiHion 

leave  to  touch  at  or  off  Falmouth  for  orders*  [o  be  conkenA 

at  made  to  fub* 
fequent  under* 

The  ihip  was  captured  in  the  Englifh  channel  by  a  writers. 
French  privateer,  and  afterwards  condemned  by  the 
court  of  prizes  at  Paris  for  not  having  on  board  a 
paffport  in  the  form  required  by  the  treaty  between  • 
France  and  the  United  States  of  Americax 

.  N  o  4  The 


?44 


1810. 


Bkll 
and  Othert 

CA&STAItl. 
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The  (hip  was  not  defcribed  or  warranted  in  the 
policy  to  be  of  any  particular  nation ;  but  for  the  pur- 
pofe  of  (hewing  that  the  alTured  were  bound  by  ^  re- 
prefentation  that  (he  was  American^  the  defendant's 
counfel  propofed  to  prove  that  (he  had  been  fo  repre- 
fented  to  an  underwriter,  whofe  name  ftood  before  the 
defendant's,  but  was  not  the  firft  on  the  policy. 


Lord  Ellenborough.  —  This  evidence  is  inad- 
ini(Eble.  It  is  diiEcuIt  to  fee  on  what  principle  of 
law  a  reprefentation  to  the  firft  underwriter  is  confi- 
dered  as  made  to  all  thofe  who  afterwards  underwrite 
the  policy.  That  rule  being  eftablifhed,  I  will  abide 
by  it ;  but  I  will  by  no  means  allow  it  to  be  extended. 
You  muft  (hew  the  reprefentation  to  have  been  made 
to  the  firft  under-writer  on  the  policy,  or  to  the  de- 
fendant  himfelf.  What  pafled  between  the  broker 
and  the  intermediate  underwriters,  is  to  be  confidered 
merely  res  inter  alios  aila. 

The  Attorney  General^  Park  and  /.  Warren  for  the 
plaintiffs. 

Scarlett^  Puller  and  Campbell  ior  the  defendant, 

[Attomies,  BiuMi  and  lVmdtf9n,'\ 


Fide  Pawfon  v.  WatfoD,  Cowp.  787.     Stackpool  v.  Simon, 
Park,  582.  6  ed.  Marfdea  v.  Reid,  3  £aft,  57a. 


BOUSFIELD 
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BousFiELD  V.  Cr£sw£jll,  Executorof  Whitfield,  suwdiy, 

November  at* 


•"FHE  defendant's  teftator  was  an  infurance  broker. 


If  an  infurance 

and  had  eflfeded  a  policy  for  the  plaintiff  where  a  poikyhe^hi'!* 

total  lofs  had  happened.     This  was  an  aftion  for  his  hf^,''*hl"b" 
not  having  duly  called  upon  certain  of  the  underwriters, 

who  have  fince  become  iafolvent,  to  fettle  the  lofs  ««""  *«  procurt 

.  the  underwritext 

and  pay  the  fums  infured  by  them.  to  fettle  and  pay 


bound  to  ufe 
real'oiiable  dili- 


It  appeared  that  Whitfield  had  been  employed  as  a 
broker  to  get  the  policy  under-written ;  but  there  was 
no  evidence  to  (hew  that  he  ought  to  have  called  upon 
the  underwriters  to  fettle  and  pay,  except  that  the 
policy  remained  in  his  hands  after  the  lofs  had 
happened. 

Lord  Ellenborouoh.'— If  an  infurance  broker 
keeps  the  policy  in  hts  hands,  he  (hall  be  prefumed  to 
promife,  that  he  will  colled  the  fums  due  from  the 
underwriters  upon  a  lofs  happening,  in  confideration  of 
the  commiflion  he  receives  for  effefting  the  infurance. 
Here  the  teftator,  if  he  chofe  to  part  with  his  lien, 
might  have  handed  over  the  policy  to  the  affured  as 
Ibon  as  it  was  effeded,  and  his  refponfibility  would 
then  have  been  at  an  end ;  but  as  he  retained  it,  he 
was  bound  to  ufe  all  reafonable  diligence  to  bring  the 
underwriters  to  a  fettlement  of  the  lofs,  according  to 
the  ulage  of  trade  in  this  refped. 

g  There 


anylofi  that 
may  happen 
upon  it. 
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xSio*  There  was  a  verdid  for  the  defeadant  upon  die 

BousFiBLD    merits. 

Ex\cuTor\V        ^^  Attorney  General^  Marryat  and  Gafilee  for  A* 

Whitfield,    plaintiff. 

Park  and  lunves  for  the  defendant* 

[Attonues,  Atebtfiu  and  jrutiamt.] 


If  an  infurance  broker  living 
at  a  di fiance  from  Lis  principal, 
upon  a  lofs  happening,  gives 
him  credit  in  account  for  the 
money  due  from  the  under- 
writers, he  cannot  a  coniidera- 
ble  time  after  make  a  demand 
upon  him  for  the  amount  of  th^ 
fums  fubfcribed  by  feveral  of 
the  underwriters  who  have  be- 
come infolvent  without  paying. 
Jamefon  andjinotber  v,  Swfiiir 
/«ir,  C.P. Sittings  inM.T.1809. 
Jndthitattu  ajfum^t  to  recover 
a  fum  of  325/.  from  the  defend- 
ant, under  the  following  circum* 
ftances  :  The  plaintiffs  were  ini. 
furance  brokers  refiding  at  Lnih 
in  Scotland,  and  had,  by  orders 
of  the  defendant,  who  lived  at 
Liverpool^  effected  for  him  cer- 
tain policies  of  affurance  with 
different  underwriters  at  LeiA 
upon  the  defendant's  (hip,  bound 
on  a  voyage  from  Liverpool  to 
the  BahU,  In  the  courfe  of  the 
Toyage  the  (hip  was  ftranded  io 


the  Orkneys,  and  the  plaiotiffa 
advanced  confiderable  fums   of 
money  in  refitting  the  fhip  and 
preparing  her  for  the  remainder 
of  the  voyage.     Afterwards,  aa 
average  lofs  was  adjufted  of  6t 
per  cent,  and  die  pbdntiflFsy  uptm 
that  adjuftmenty  in  the  mootli 
of  May  1806,  tranfmitted  an  ac- 
count from  Leiib  to  the  defends 
ant  at  Liverpool,  debiting  hna ' 
vrith  their  advances,  and  giving 
him    in  return  credit   for  the 
amount  of  the  average  lofs  due 
from  the  underwriters  in  Lnih, 
The  balance  of  the  account  lb 
rendered,  was  in  favour  of  the 
plamtiffs   170/.}  which  the  de- 
fendant inunediately  paid.     Iq 
the  month  of  Auguft  foDowing, 
which  was  the   ufual  time  at 
Lelib,  of  fettling  between  the 
bn^ers  and  the  underwritm^ 
the  plaintiffs  called  upon  the  un^ 
derwriters  for  the  auKMmt  of  the 
average  lofs ;  fomeof  them  paid« 
Others  rcfufed  upon  the  groand 

^1 
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tft 


«f  infolTency.  The  fum  which 
was  not  received,  amounted  to 
325/.  and  was  the  fubjed  of 
the  prefent  a£tion.  Different 
applications  were  made  by  the 
phuntiffs  to  the  underwriters 
for  payment)  but  without  ef- 
fc;^.  Afterwards,  in  Auguft 
i8c8»  the  plaintiffs  tranfmitted 
another  account  to  the  de- 
fendant, in  which  they  claimed 
to  be  due  to  themfelves  this  fum 
of  325/.  by  reafon  of  their  not 
being  able  to  receive  it  from  the 
underwriters. 

The  plaintiffs'  counfel  con- 
tended, that  as  they  had  received 
no  del  credere  commiffion  from 
the  defendant  to  guarantee  the 
folvency  of  the  underwriters^  and 
as  they  had  endeavoured  to  col- 
led^ what  was  due  from  them, 
they  had  a  right  to  recover  from 
the  defendant  that  fum  for  which 
they  had  before  given  him  cre- 
dit, upon  the  faith  that  the  un- 
derwriters would  pay  it. 

On  the  other  hand  it  was  in- 
lifted,  that  the  plaintifh  having 
kept  their  principal  in  the  dark 
for  two  years,  with  refpeft  to 
the  ftate  of  thofe  underwriters 
who  refufed  to  fettle  the  ave- 
rage lofs^  could  not  now  call 
lipon  him  fP7  the  fuip  m  que(« 


1810. 


B0U6FIBLD 

Crbswsll, 
Executor  of 


tion :  ^  and  the  defendant  under- 
took to  prove  that  the  ufage  of 
trade  was  againfl  the  demand. 

Mansfield  C.J.  faid,  that 
without  reforting  to  ufage,  which 
might  be  different  at  Lettb  and  Whitfii«. 
London^  he  was  of  opinion,  that 
after  fo  great  a  lapfe  of  time  be- 
tween the  rendering  of  the  two 
accounts,  the  brokers  as  be- 
twixt themielves  and  their  prin- 
cipal, muft  be  prefumed  either 
to  have  received  adual  payment 
of  the  average  lofs  from  all  the 
underwriters,  or  to  have  fettled 
with  them  in  account  fome  way 
or  other.  For  the  purpofe  of 
recovering  from  the  defendant, 
they  (hould  have  apprized  him 
in  Auguft  i8q6,  of  the  ftate  of 
the  underwriters,  who,  he  was 
naturally  led  to  fuppofe,  had 
fettled  with  the  brokers,  and 
their  filence  had  depmed  him 
for  the  fpace  of  two  years  of 
all  opportunity  of  enforcing 
the  policies  of  aflurance.  The 
broker's  laches  was  an  anfWer  to 
their  demand  againft  their  prin- 
cipal, srind  they  mvft  look  to  tho 
underwriters,  whom  they  had 
trufted. — ^Verdift  for  the  de. 
fendant. 

Vide  Edgar  v.  Bumpfiead 
I  Can^.  411. 


COMMON 
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COMMON  FLEAS. 


nRST  SITTINGS  AFTER  TERM  IN  LONDON, 


h  liIoLLER  and  T.  Moller  v.  Lambert. 


An  taioii  m*^     A  CTION  on  a  bottomry  bond  executed  in  Portugal. 
-^  ^  Plea,  non  eft  fa£lum. 

llie  bond  being  read,  it  appeared  that  the  de> 
fendant  thereby  bound  himfelf  to  the  ^  Widow  Mdler 
and  Son.*^  It  was  proved  that  the  Widow  Moller  had 
been  dead  fome  years  before  the  execution  of  the 
bond,  and  that  the  plaintiflFs,  her  fons,  have  fince  con- 
tinued to  carry  on  trade  under  the  old  firm. 


upon  a  bond  n* 

flbU  CO  a  nitr- 
es mile  firm,  hf 
th«'  ,if>r(bm  «Jio 
MttUdWy  confti- 
tatr'^  t'.,".  finn 
fih<-n:li#bond 

WM«MillUd. 


Lens^  Serjeant,  for  the  defendant,  objeded,  that 
however  a  bill  of  exchange  or  promiflbry  note  might 
be  given  to  a  mercantile  firm,  —-in  fuch  a  folemn  in- 
ftrument  as  a  bond,  the  names  of  the  obligees  muft 
be  fpecifically  mentioned. 

Beft, 
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Be^,  contrdj  maintained  that  in  this  refped  there  was       '8io. 

no  diflFerence  between  deeds  and  fimple-contra£l:  in-  j  Mollbr' 
ftruments,  and  that  a  bond  given  to  '^  Meflrs.  Cbilds** 

might  clearly  be  fued  upon  by  the  members  of  that  ^*  *^"^*'»* 

houfe.  Lambert. 

Sir  James  Mansfield  C.  J.  thought  it  was  enough 
if  the  plaintiffs  were  proved  to  be  the  perfons  meant  by 
the  Widow  Moller  and  Son;  and— 

They  had  a  verdift  accordingly. 

Be/ij  Serjeant,  and  Reader  for  the  plaintiffs. 

Lensy  Serjeant,  for  the  defendant. 


Callaghan  v.  Aylett. 


T^HIS  was  an  adUon  on  a  bill  of  exchange,  drawn  by  ^f  ■  ^ni  of «. 

the  plaintiff  to  his  own  order,  upon  and  accepted  cei^^  ray»bu 

by  the  defendant;  payable  at  Ramjbottom  and  Co.* s^  pLceriT»n a'r. 

Bankers,  London.  'ZX'X^' 

plaint ifi  mull 

Hie  decl^tion  dated,  that  the  defendant  accepted  ^efemed  uieio 
the  bill,  according  to  the  ufage  aqd  cuftom  of  mer-  when  it"bl^e 
chants.  ***• 

The 
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The    phintiff's  c^unfet  proved    the   defendant's 
CALLikQHAN  hand-writing  as  acceptor  of  the  bill,  and  there  r^ted 
V,         their  cafe. 

AYI»fiTT* 

Clayton,  Serjeant,  for  the  defendant,  objeded  an  the 
authority  of  Ambrofe  v.  Hopwood^  a  Taunts.  6i.  that 
the  plaintiff  was  bound  to  prove,  that  the  bill,  when 
it  became  due,  had  been  prefented  for  payment  at 
Ramfbottom  and  Co/s,  bankers,  where  it  was  made 
payable. 

Marjhallj  Serjeant,  and  E.  Lawes^  corttrij  con-^ 
tended,  that  this  was  unneceflary  in  an  adion  agsunll 
the  acceptor. 

Mansfield,  C.  J.  faved  the  point ;  and  the  plabtiff 
had  a  verdidl,  fubjeft  to  the  opinion  of  the  Court  of 
C.  P.  as  to  the  neceffity  of  proving  that  the  bill 
prefented  at  the  bankers  for  payment. 


was 


A  rule  niji  having  been  obtained  in  the  enfuing 
term,  for  fetting  afide  the  verdi£l  and  entering  a  non- 
fuit, 

Marjhall^  Seijeant,  Ihewed  caufe.  He  denied  the 
tuthority  of  Ambrofe  v.  Hopwoody  as  that  was  in 
reality  an  a£tion  aga'nft  the  drawer,  and  pafled 
twthout  argument.  In  Saunderfon  v,  JudgCy  2  H. 
Bl.  509.  it  was  folemnly  determined,  that  if  a  pro« 
miffor}^  note  be  made  payable  at  a  particular  place,  this 
is  a  mere  memorandum^  and  no  part  of  the  contract 
This  principle  has  been  invariably  zQted  upon  fince. 
In  Lyon  v.  Sundius^    i  Campk  423,   Lord  Ellekbo* 

1 4.  ROUGH 


Ari.iTT« 
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HOUGH  held,  that  if  a  bill  of  exchange  be  accepted,  *  '^'^ 
payable  at  a  banker's,  in  an  adion  againft  the  ac-  Cailaomam 
ceptor,  there  is  no  occafion  to  allege  or  prove  that  it 
was  prefented  there  for  payment ;  and  in  Wild  v.  Ren* 
nardsy  i  Camp.  425  n.  Bayley,  J.  again  ruled  the 
fame  way,  in  an  adion  on  a  promiflbry  note.  At  any 
rate,  the  Court  would  not  order  a  nonfuit  to  be  en* 
tered ;  but,  at  moft,  would  grant  a  new  trial,  as  the 
,  plaintiff  might  have  given  evidence  of  the  confideratipa 
under  the  money  counts. 

Court  {a).  In  Saunderfort  v.  Judge  ^  the  place  of  pay- 
ment was  a  mere  memorandum  at  the  foot  or  on  the  back 
of  the  note.  The  place  where  this  bill  of  exchange  is 
made  payable,  muft  be  confidered  as  part  of  the  contrad 
between  the  acceptor  and  the  holder..  The  perfon  on 
whom  a  bill  is  drawn,  may  accept  it  generally,  or  he 
may  accept  it  fpecially.  This  is  a  fpecial  and  qualified 
acceptance.  The  defendant  undertook,  that  when  the 
bill  became  due,  it  (hould  be  paid  at  Ramjbottom  ^ 
C^.^s;—* not  that  he  (hould  be  liable  upon  it  univerfally. 
There  was  no  objeftion,  in  point  of  law,*  to  his  limiting 
his  refponfibility  in  this  manner ;  and  it  feems  fair, 
that  when  a  party  has  provided  funds  at  his  banker's, 
for  the  due  fatisfaclion  of  a  bill  of  exchange,  he  fhould 
be  allowed  to  proted  himfelf  from  the  riik  of  being  ar- 
retted upon  it  by  a  malicious  creditor.  It  appears  to  have 
l)een  decided  by  the  Court  of  King's  Bench,  in  Parker 


{a)  Heath,  Lawrsnck  and  Ckambre,  Juftices  ;  —  ah/cnte 
Mansfield,  C.  J. 

V.  Gordon 
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iSio.         V.  Gordon  (a\  that  if  a  Ull  be  accq>ted,  payable  at  a 
Caliagram  banker's,  it  mtift  be  prefented  there  for  payment,  to 
V.  charge  the  drawer ;  and  it  is  iropoflible  to  make  any 

diftindion  for  this  purpofe  between  the  drawer  and  the 
acceptor. — The  rule  muft  therefore  be  abfolute.  When 
the  plaintiflf  confined  himfelf  to  the  count  upon  the 
bill,  he  took  the  rifk  6f  our  opinion  being  againft 
him,  and  the  queflion  referved  for  the  court  was, 
whether  he  ought  not  to  have  been  nonfuited  at  the 

trial. 

Rule  abfolute  for  entering  a  nonfuit  (*). 


[a)  ^  Eaft,  385.  There,  the  only  evidence  of  prefentment  wa« 
at  the  banker's  after  banking  hours,  and  Lord  Ellen  borough 
feems  rather  to  have  thought,  that  if  the  bill  had  been  prefented 
perfunally  to  l.'ie  acceptor  the  day  it  became  due,  this  m*ould  have 
been  fiifficient. 

{h)  Q.  Will  the  acceptor  be  difcharged  if  the  bill  is  not  prefented 
for  payment  at  the  place  where  it  is  made  payable,  the  very  day 
it  becomes  due  ?  If  it  is  duly  prefented  and  difhonoured,  will  the 
acceptor  be  entitled  to  immediate  notice  of  this  difiionour,  as  in  the 
crafe  of  the  drawer  ?r~Will  he  be  obliged  to  (hew  that  he  has 
been  damnified  by  the  laches  of  the  holder,  or  will  it  be  incum- 
bent on  the^ holder  to  prove  that  he  had  not  funds  to  fatisfy  the 
bill  at  the  place  where  payment  was  to  be  demanded  ? 

N.  L>.  Since  the  above  was  printed,  the  cafe  of  Fenton  v.  Goundrj 
has  beeq  argued  on  demurrer  in  the  Court  of  K.  B..  and  the  Judges 
of  this  Court  have  (hewn  a  ftrong  inclination  to  overrule  the  de- 
cifion  of  the  Court  of  C.  P.  in  Callaghan  v,  Aylett.  The  point 
being  o£  fuch  importance,  the  judgment  of  the  Court  of  K.  B., 
if  finally  pronounced  during  £.  T.  1811,  will  be  mentioned  at  the 
end  of  this  volume. 


CASES 

ARGUED  AND  DECIDED  AT 

NISI    PRIUS 

IN    K.B. 
At  the  Sittings  in  and  after  Hilary  Term^ 
51  George  IIL 


SECOND* SITTINGS  IN  TERM  AT  WESTMINSTER. 


xSit. 


COOMBE  V.  Miles,  Saturday, 

Pebruary  su 

nrHIS  was  an  adion  againft  the  defendant  as  acceptor  in «?  «^«"  ^ 

of  a  bill  of  exchange,  drawn  by  Plimpton^  Godkard  \  m  of  ex- 
^  Co.^  payable  to  their  own  order,  and  indorfed  by  h'^JJ^'rtl!!^^ 
them  to  the  plaintiflf. — ^The  defence  was,  that  the  plain-  *?e^*^nf'it!° 
tiflF had  been  guilty  of  ufury  in  difcounting  the  bill.—  fequ«ed them- 
It  appeared,  that  when  P/r;n^/o;i,  one  of  the  drawers,  mn  in  goods; 
requefted  the  plaintiff  to  difcount  it,  he  faid  he  would  rdamariiv  »^ 
not  do  fo,  except  Plimpton  would  take  about  £70  ""^m^U^ 
worth  of  ready-made  waiflcoats  at    a  given  price.   JJ^^^jJ^'J^tiff 

U  not  bof  nd  to 
povc  that  the  goods  were  of  the  cfthiwitcd  value^  ud  the  burthen  of  proof  Ilea  upoo  the  dcftodanC 
if  he  would  imptach  tht  traniktioo  m  ufurious. 

Voju*  n.  Oo  Plimptm 


MXLLJ. 
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xBil.       Plimpton  anfwered,  that  he  was  very  ready  Xo  take  the 
^CooMBi^  waiftcoats,  as  he  thought  he  could  make  a  profit  of 
V.         them»  and  the  bill  was  dilcounted  by  the  plaiiitiff  ac- 
cordingly. 

Garrow  for  the  defendant,  contended,  on  the 
authority  of  Davis  v»  Hardacre^  ante  375,  that  the 
plaintiff  was  bound  to  fliew  that  the  waiftcoats 
were  of  the  value  charged,  as  it  appeared  that 
he  infifted  upon  their  being  taken  by  a  man  who 
did  not  want  ready  made  waiftcoats  but  cafli  for  his 
bill.- 

Lord  Ellenborough. — ^Where  circumflances  of 
(bong  fufpidon  appear,  I  think  it  is  fair  to  call  upon 
the  perfon  who  gives  goods  in  difcounting  a  bill  of 
exchange,  to  fiiew  that  they  were  of  the  real  value  at 
which  they  were  charged.  But  here,  although  the 
propofal  to  take  the  waiftcoats  originated  with  the 
plamtiff,  the  other  party  readily  acceded  to  it,  and 
faid  he  thought  he  (hould  make  a  profit  by  the  tranf- 
adion.  Upon  this  evidence,  therefore,  we  muft 
rather  prefume  that  the  goods  were  charged  beneath 
dieir  true  value ;  and  it  lies  upon  the  defendant  Xo 
prove  the  contrary,  if  he  would  impeach  the  plaintiff^ 
title  to  the  bill  on  the  fcore  of  ufury. 

Veiidia  for  the  plaintiff. 

Park  and  Lowes  {or  the  plaintiffs 

Carrow  for  the  defendant. 

FIRST 
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FIRST  SITTINGS  AFTER  TERM  AT  WESTMINSTER. 


Alexander.^.  Gibson.  iviednefdari 

Febniarv  z| 

A  CTION  on  the  warranty  of  a  horfe.  ri^*^to  rST  • 

horfe  9nd  re.1 
ceive  the  price, 

A  witnefs  was  called  to  prove  that  the  horfe  had  »«a«  an.»n»p>'«<" 

\  '  authonry  to  waiw 

been  fold  to  the  plaintiff  by  the  defendant's  fervant  nnt  the  horfe  to 
at  EaJiGrinftead  fair^  in  December  1809,  and  that  «naaion*apon 
the  fervant  then  warranted  the  horfe  to  be  found,         ^  tn'IS^^"?*  ^ 

prove  that  it 
was  givtn  by  tht 

Park^  for  the  defendant,  infifted,  that  the  plaintiff  fe.vanr,  without 

was  bound  either  to  call  the  fervant  hinifeif,  or  to  begin  fl,'emng  thath« 

by  proving  that  he  had  authority  from  his  raafter  to  I'mh^L^fw*** 

warrant  the  horfe.  ^^  vv^ 

Lord  Ellenborough. — If  the  fervant  was  au^ 
thorized  to  fell  the  horfe,  and  to  receive  the  ftipulated 
price,  I  think  he  was  incidentally  authorized  to  give  a 
warranty  of  foundnefs.  It  is  now  mod  ufual,  on  the 
lale  of  horfes,  to  require  a  warranty,  and  the  agent 
who  is  employed  to  fell,  when  he  warrants  the  horfe^ 
may  fairly  be  prefumed  to  be  adting  within  the  fcope 
of  his  authority.  This  is  the  common  and  ufual  man- 
ner in  which  the  bufinefs  is  done,  and  the  agent  muft 
be  taken  to  be  vefted  with  power  to  tranfad  the  bu- 
O  o  3  finefs 


If  a  tvitopft  on- 
f  rpeAeHljr  pv9t 
evidence  af^inft  ^ 
the  party  calling 
him.  although 
his  evidence  cm. 
not  be  in  part 
relied  ujmh 
mud  the  reft  of 
it  difprovedf 
It  VMj  be  en-  • 
firi-ly  repudi- 
ated, and  wit- 
nefTes  may  be 
called  nn  the 
6m«  fide  to  con^ 
Hadid  him. 
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finefs  with  which  he  is  intruded,  in  the  common  and 
ufual  manner.  I  am  of  opinion,  therefore,  that  if  the 
defendant's  fervant  warranted  this  horfe  to  be  founds 
the  defendant  is  bound  by  the  warranty  (a). 

The  evidence  objcded  to  was  accordingly  recmed. 
However,  the  fervant  himfelf  was  afterwards  volunta- 
rily called  by  the  plaintiff,  and  fwore  pofitively  in  his 
examination  in  chief,  that  he  was  exprefsly  forbidden 
by  his  mafler  to  warrant  the  horfe,  and  that  he  had 
not  given  any  warranty.  The  plaintiff's  counfel,  never- 
thelefs,  called  another  witnefs  to  prove,  that  at  the 
time  of  the  fale,  the  fervant  declared  that  **  the  horfe 
was  found  all  over." 

Park  objefted  that  the  plaintiff  was  not  now  at 
liberty  to  contradifl  his  own  witnefs. 


Lord  Ellenborough.  —  If  a  witnefs  is  called  on 
ifie  part  of  the  plaintiff,  who  fwears  what  is  palpably 
felfc,  it  would  be  extremely  hard  if  the  plaintiff's  cafe 
ihould  for  that  reafon  be  facrificed.  But  I  know  of 
no  rule  of  law  by  which  the  truth  is  on  fuch  an  oc- 
cafion  to  be  Ihut  out  and  juflice  is  to  be  perverted. 


(a)  So  if  a  broker  is  autho- 
rized to^idvertife  a  (hipas  a  gene- 
ral ihip  to  any  particuUtr  port, 
and  in  his  advertifement  he  war- 
rants that  (he  (hall  fail  with  con- 
Toy.theownersare  bound  by  this 
mrarranty,  although  io  giving  it 


the  broker  may  hare  exceeded 
his  authority.  Rinquift  9  Dit* 
cheU^  K.  B.  Sitt.  p.  M.  T. 
40  Geo.  3.  Cor.  Lord  KENroiff. 
Abbott  on  Shipping.  Part  II. 
c.  ii.  8. 
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Alsxandeil 


In  Lowe  V.  JoIiflFe  (^),  which  turned  on  the  validity        jgn 

of  a  will,  all  the  atteding  witneiTes  fwore  to  the  in- 

fanity  of  the  teftator  when  the  will  was  executed ;  but 

they  were  contradifled  by  other  evidence,  and  the  will      Gzbson. 

was  eftabliflied.  The  party  is  not  to  fet  up  fo  much  of  a 

witnefs's  teftimony  as  makes  for  him,  and  to  reje£l  or 

difprove  fuch  part  as  is  of  a  contrary  tendency.     But 

if  a  witnefs  is  called,  and  gives  evidence  againft  the 

party  calling  him,  I  think  he  may  be.  contradicted  by 

other  witnefles  on  the  fame  fide,  and  that  in  this 

manner  his  evidence  may  be  entirely  repudiated. 

Verdict  for  tjie  plaintiff. 

Carrot  and  Abbott  for  the  plaintiff. 

Park  and  Marryat  for  the  defendant, 

[Attornies,  Prefiqm4  and  jiUerfs,] 


(a^l  I  Bl.  Rep.  365,       Fide  Bi(hop  of  Durham  v.  Beaumont^ 
s  Camp.  207. 


Hawley  V.  Peacock  and  another.  .  pi^b^^^Ij. 

A  CTION  of  the  defendants  as  acceptors  of  a  bUl  (^gfSfn'a^a,, 
of  exchange.  toheionby 

^ ' '  time  and  acci. 

dem,  may  be 

Plea  I.  the  general  iffue ;  and  2dly,  a  releafe  |oft  Sin^,Tf tin, 
t>y  time  and  accident.  ^^^^  m  m  the 

<*  nmcofplea^ii^ 

fart  truL— in  aluimrit,  a  releafe  may  be  given  in  evidence  under  the  ge^iera!  UTue 

O03  The       - 
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«^y''  The  plaintiff's  cafe  bemg  made  oat— 

V.  The  defendants  offered  to  give  in  evidence,  a  cam" 

Peacock  .  pofidon  deed,  with  a  claufe  of  releafe,  executed  by  the 
plaintiff,  which  had  been  miflaid  at  the  time  of  plea 
pleaded,  but  had  fince  been  found. 

Garrow  for  the  plaintiff,  contended,  that  upon  this 
record,  the  defendants  could  only  give  evidence  of  a 
releafe  loft  by  time  and  accident* 

Lord  £LL£KBORouGH.-*-The  averment  of  the  lofs 
of  the  deed  relates  to  the  time  of  plea  pleaded,  and 
applies  only  to  the  excufe  of  profert.  The  iffue  joined  is, 
whether  the  plaintiff  did  execute  fuch  a  deed  as  is  fet 
out  in  the  plea,  whereby  this  adion  was  releafied. 
Therefore,  if  the  deed  was  loft,  and  has  been  found 
fince  plea  pleaded,  I  think  it  may  be  received  in 
fupport  of  the  fpecial  plea.— ^-But  it  may  likewife  be 
given  in  evidence  under  the  genej^l  iffue.  It  has  been 
confidered,  that  a  releafe  muft  be  pleaded  fpecially 
in  trover ;  but  in  affumpfit,  the  defendant  may  entitle 
himfelf  to  a  verdifl  upon  non  ojfumpfit^  by  giving  in 
evidence,  any  thing  to  ftiew  that  the  plaintiff  had  no 
caufe  of  adion. 

Verdid  for  the  defendant. 

Garrow  and  Marryat  for  the  plaintiff. 

Park  and  Storks  for  the  defendant. 

[Attornies  Kuutai  and  DoIHhJ] 

Doe 
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Doe  d.  Baker  v.  Woombwell,  Wtdncfday, 

Februiry  13. 

J7JECTMENT  for  a  meffuage.    The  demife  was  fj"^"^^ 
^  laid  on  the  ift  of  November  laft.  aad  of  March 

by  a  hndlord  to 
hif  tenant  to 

This  was  a  cafe  between  landlord  and  tenant  from  S  rf^*b^^ 
year  to  year.  The  receipts  for  rent  were  not  pro-  ^.SKli  ia 
duced  in  purfuance  to  notice,  but  it  appeared,  that  ej«^mentiay. 

■     jt  .1  X         r\  f  ingthedemife 

rent  had  been  paid  on  the  ufual  quarter  days.  on  the  ift  of 

November,  tns 
on  the  i6th  of 

On  the  22d  of  March,  a  notice  was  given  to  quit  l^"^^^^ 
at  the  expiration  of  the  current  year.     No  direQ  evi-  «he  tenant,  who 
dence  was  adduced  as  to  when  the  tenancy  com-  madenoobjec 
menced.     The  declaration  in  ejedment  was  ferved  on  ll^toquu."^t 
the  1 6th  of  January  laft,  when  the  defendant  made  no  ^^  ^'^  ^ 
objeaioh  to  the  notice  to  quit,  nor  fet  up  any  right  to  ^  couWfit  him- 

L  ir/r  r    I.  -r        1.        r -j    l     i.       u  ^•''^    ThU  held 

the  poueilion  of  the  premiies,  but  faid  be  Ihould  go  tobe/»nW/»ir 
out  as  foon  as  he  could  fuit  himfelf  with  another  houfe*  SI^u^^*^ 

commenced  at 

Marryat^  for  the  defendant,  infifted,  that  thei^e  was  wal^d^ermia^ 
no  evidence  to  go  to  the  jury,  to  (hew  that  the  tenancy  ^fSi^dOTtfe^ 
had  been  determined  before  the  demife.  Unlefs  thk 
were  a  Michaelmas  holding,  the  ejedment  could  not 
be  fupported,  and  there  was  equal  reafon  to  fuppofe^ 
that  the  tenancy  commenced  at  Chriftmaa,  Lady-day, 
or  Midfummer. 

Lord  Ellenborough.^^I  think  the  defendant's 
declaration  when  fervedwith  the  ejeftment,  is  evidence 
to  go  to  the  jury,  that  this  was  a  Michaelmas  holding* 

O04  If 
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1 8 1 1 .  If  they  believe  he  merely  meant  to  lay,  that  rather  than 
involve  himfelf  in  litigation,  he  would  quit  pofleffion  as 
foon  as  he  could  get  another  lioufe^  although  he  coul4 
not  be  legally  turned  out  then,— there  is  nothing  to  fix 
the  commencement  of  the  tenancy,  and  he  will  be  en- 
titled to  a  verdift ;  but  from  his  making  no  objedion 
at  the  time  he  was  ferved  with  the  eje&ment,  and 
giving  a  qualified  promife  to  leave  the  premifes,  he 
may  be  underftood  to  have  admitted,  that  the  tenancy 
had  been  determined  by  the  notice,  and  that  the  aflion 
was  well  brought.  If  the  latter  conftru&ion  ihould  be 
put  upon  his  words,  there  muft  be  a— 

Verdidt  for  the  leflbr  of  the  plaintiff. 
Park  and  Litikdale  for  the  leffor  of  the  plaintiff* 
Marryat  for  the  defendant. 

[Attonii«f>B<rrf  and  Fmetmt,] 


A  notice  to  quit,  if  not  feired  when  he  is  defined  to  quit,  this 

perfonally   upon  the  tenant  in  uprinut  facie  evidence  that  the 

poiTcffion,    is  no    evidence    to  tenancy  commenced  at  the  fea- 

prove  the  commencemenc  of  the  fon  of  the  year  when  the  notice 

tenancy.  Doe  d  JJh  v.  Calvert^  expires.     Thomas  d*   Jones  £^ 

ante,  388.    But  if  the  notice  to  Wife  v.  Reece  ThomaSf  pofi.  Doe 

quit  be  ferved  perfonally  upon  d.  Clarices  Bart.  v.  Fofier^  K.B. 

the  tenant  in  pofleflion,  and  he  E.T.^i  Geo^$.  13  £aft. 
makes  no  objection  to  the  time 


Henderson 
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HfKOERsoN  and  Smith  v.  Wild.  ^T^?' 


nrHIS  was  an  adion  for  goods  fold  and  delivered. 


If  AandBw* 
in  prtnerihifb 
and  Cowet 
them  a  fum  cC 

The  plaintifFs  had  been  in  partnerfliip  as  warehoufe-  ^^^ip*^ 

men,  and  fold  the  goods  in  queftion  to  the  defendant,  ^^^,  ■  ^^'^ 

on  the  6th  of  April  1809,  ^^^  ^^  ill  of  February  Auponiettiuj 

1 8 10.     On  the  25th   of  Odober  18 10,  they  dif-  Sfbt^f^om 

folved  their  partnerfliip,  and  on  the  27th  of  the  fame  ^Jm^t^a^^'t. 

month,  publiflied  an  advertifement  in  the  London  j^/^^.^^ 

Gazette,  giving  notice  of  the  diflblution,  and  inti^  c,  for  the  debt 

mating  that  all  debts  due  to  the  parmerflup,  fliould  be  nenhV;  ^^^i 

paid  to  Henderfon  only.  {^'o?  t^„. 

ftiip  between  A 
and  B,  and  a 

On  the  part  of  the  defendant,  two  receipts,  figned  tw^ucein  the 

by  the  plaintiff  Smithy  were  put  in  and  proved,  one  deit  due  to  the 

bearing  date  the  2 id  March  18 10,   for  the  amount  E^" "id ro'^B.  a 

of  the  firft  parcel  of  goods ;  and  the  other,  bearing  c  ""^1f/l^ 

date  the  loth  July  1810,  for  the  amount  of  the  lafl:  ^''^i^^  «>••«* 

'  '  anterior  to  the 

parcel*  dHTolutionofthe 

partnerlhip,  the 
receipt  U  void« 

Garrtnv,  for  the  plaintiffs,  ftated,  that  no  money  I'lfySiito*'^ 
had  paffed  when  thefe  receipts  were  granted ;  that  the  >n«;n^»'nfj 
defendant  being  a  tailor,  had  done  bulinefs  on  the  debt,  in  the 

names  of  A 

feparate  account  of  Smithy  which  was  attempted  to  be  and  b. 
fet  off  agakift  the  goods  fold  by  the  partnerfliip ;  and 
moreover,  that  the  receipts,  although  dated  in  March 

and 
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,8ii,       and  July  1810,  bad  not  in  fad  been  given  till  after 

^   -"-     ^  the  partnerihip  was  diflblved^  and  the  advertifement 

aQ^         had  appeared  in  the  Gazette;    But  at  whatever  time 

Smith      the  receipts  had  been  given,  as  no  joint  confideradon 

Wild.      P^^^  ^^  ^^  plaintiffs>  it  was  contended  that  thef 

were  no  bar  to  the  a£tion. 

Latuesy  for  the  defendant^  allowed  that  the  receipts 
had  been  given  upon  a  fet-off  of  Smith's  £eparate  debt 
againfl  the  debt  jointly  due  te^  the  partnerfliip. 
He  denied,  that  in  point  of  fad  they  had  been  given 
at  a  time  fubfequent  to  their  refpedive  dates ;  but 
whenfoeva:  given,  he  maintained  the  plainti^  were 
eftopped  by  them.  Here  was  an  acknowledgment  of 
payment  under  the  hand  of  one  of  the  plaintiffs  on  the 
record,  who  could  not  pretend  that  he  had  fignbd  it 
ignorantly,  or  that  any  fraud  or  decdt  had  been  prac* 
tiled  upon  him.  Bauerman  v.  Radenius,  7  T.  R*  663* 
and  Alner  tit  George,  i  Gamp.  392*  were  cited  as  in 
point. 

Lord  Ellenborough  was  of  opinion,  that  if  the 
receipts  had  been  given  bond  jide  at  the  times  they 
bore  date,  they  would  have  been  a  bar  to  the  adion, 
diough  the  defendant  did  not  pay  the  price  of  the 
goods  for  the  benefit  of  both  the  plaintiffs;  but 
that  if  they  were  in  reality  not  given  till  after  the  diflb- 
lution  of  partnerihip,  and  the  advertifement  in  the 
Gazette,  they  were  to  be  confidered  fraudulent  and 
void. 

The 
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The  evidence,  iivhich  was  doub  ful,  being  clofed, 
His  Lordfhip  left  it  to  the  jury  to  fay,  when  the  receipts 
had  been  given.— The  jury  thought  that  they  had 
been  fabricated  after  the  diflbludon  and  advertife* 
ihent;  and  th^efore,  by  His  Lordfliip's  diredion^ 
found  a  verdid  for  the  plaintiffs,«-*which,  upon  a 
motion  for  a  new  trial  in  the  enfuing  term,  was  zp^ 
pi-oved  of  and  confirmed  by  the  Court  of  K.  B« 

Garrow  and  Barrow  for  the  plsuntiffs. 

Lawes  for  the  defendant. 

[Attoraiet,  CoIm  lod  Witjhem.1 


5^ 


itti. 


Vide  Ridley  y.  Taylor  13  Eaft,  175, 


Rex  v.  Fisher  and  others. 

nrHIS  was  an  indidment  againft  the  printer,  pub- 
liiher   and   editor  of   a  newfpaper  called   The 
Day,  for  the  publication  of  a  libel  upon  one  Richard 
Steven/ofu 

The  mdidment   ftated,  that  before  the  printing 
and  publifhing  of  the    fcandalous,  defamatory  and 

a  publieation  being  to  prejudice  the  raindi  of  jurymen  againft  the  accnfed,  and  to 
Hit  tr'uL 

malidous 


Satnrdiyy 
Febmaiy  x6. 

It  bltbelloutto 
PuMift.  the  pro. 
liminiffy  etami- 
nations  tak^n 
€x  patu  before 
a  magtilnte  pre- 
vious to  oomtnit- 
tini;  a  nun  ftr 
trial  or  holding 
him  tobaillbr 
an  oieBoeirith 
which  he  b 
charged  ;t])e 
tendency  of  fuch 
depiire  him  of  • 
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i8it.        malicious  libel  therein  afterwards  mentioned,  to  nvit, 

^   ReT"**^    ^^  ^^^  ^^^  ^*y  ^^  October,  in  the  50th  year,  &c,  one 

V.  Mary  Popplewell  preferred  to  and  before  the  Right 

d  Odicr*.  Ho'^^^^We  Thomas  Smith,  then  and  ftill  continuing 
to  be  Mayor  of  the  City  of  London  and  one  of  the 
keepers  of  the  peace  and  juftices  of  our  laid  Lord  the 
King  ailigned  to  keep  the  peace  ^nd  alfo  to  hear  and 
determine  divers  felonies,  trefpaffes  and  mifdemeanors, 
committed  within  the  faid  City  of  London,  a  certaia 
charge  againft  the  faid  Richard  Stephenfon  (that  is  to 
fay)  a  charge,  that  the  faid  Richard  Stephenfon  had,  on 
the  high  feas,  within  the  jurifdiftion  of  the  admiralty 
of  England,  on  board  a  cetain  ihip,  unlawfully  made 
an  aflault  upon  her  the  faid  Mary  Popplewell,  with 
intent  her  the  faid  Mary  Popplewell,  felonioufly  and. 
againft  her  will,  to  ravifli  and  carnally  to  know ;  to 
wit,  at  &c,  and  that  the  defendants  well  knowing  the 
premifes,  but  being  malicious  and  ill-difpofed  perfons, 
and  devifmg  and  iptending  to  traduce,  defame,  and 
*  aggrieve  the  faid  Richard  Stephenfon,  and  to  injure 
and  prejudice  him  in  the  minds  of  the  liege  fubjefls 
of  our  Lord  the  King,  and  to  caufe  it  to  believed,  that 
he  was  guilty  of  the  faid  aflault,  and  thereby  to  prevent 
the  due  adminiftration  of  juftice,  and  to  deprive  the 
faid  R.  S.  of  the  benefit  of  an  impartial  trial, 
for  and  concerning  the  matter  of  the  faid  charge,  did> 
on  the  1 2th  day  of  Odober,  in  the  50th  year,  &c. 
at  &c.  wilfully  and  malicioufly  print  and  publifti,  and 
caufe  and  procure  to  be  printed  and  publifhed,  a 
certain  fcandalous,  malicious  and  defamatory  libel,  of 
and  concerning  the  faid  charge  and  the  matter 
thereof,  which  faid  fcandalous  and  malicious   libet 
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wias  and  is  according  to  the  tenor  and  efFeft  follo\V-         181  r. 
ing,    (that  is  to  fay)    *•  Police, — Manfion  Houfe.  *^"*^       ~^ 
The  Captain,   for  whofe    apprehenfion    a   warrant  v. 

has  been  iflued,  as  weftated  in  our  yefterday's  j^*oth«t» 
paper,  was  apprehended  on  Wednesday  afternoon  by 
two  of  the  city  officers,  at  the  houfe  of  his  attorney, 
and  underwent  a  private  examination  before  the  Lord 
Mayor  yefterday  morning.  His  name  is  Stephenfon 
and  the  charge  preferred  againfl:  him  was,  for  aflaulting 
Mrs.  Popplewell,  the  wife  of  Mr.  Popplewell,  who, 
we  underftand,  is  attached  to  the  commifTariat  depart- 
ment in  the  lile  of  Barbadoes,  with  intent  to  commit 
a  rape  on  board  his  own  Ihip,  the  Mentor,  on  her 
paffage  to  England.  The  circumftances  of  this  cafe, 
fo  difgraceful  to  Captain  Stephenfon,  are,  we  under- 
ftand, as  follows:  —  Mrs.  Popplewell  embarked  at  the 
Ifle  of  Barbadoes  on  board  the  Rachael,  Captain  Carr, 
being  one  of  the  laft  Weft  India  convoy,  amongft 
which  was  alfo  the  Mentor,  commanded  by  Captain 
Stevenfon,  with  intent  to  join  her  huft)and  in  London. 
In  the  courfe  of  the  voyage,  a  dead  calm  ftopped  the 
progrefs  of  the  fleet,  and  mutual  vifits  were  paid  frorh 
the  different  Ihipsj  amongft  others,  the  pafTengers 
and  officers  of  the  Rachael,  were  invited  to  partake  of 
a  repaft  on  board  the  Mentor,  and  Mrs.  Popplewell, 
accompanied  by  Captain  Carr  and  fome  other  perfons, 
accordingly  proceeded  in  the  fliips'  boat  to  the  velfel, 
where  they  were  hofpitably  received  and  luxurioully  ^ 

lentertained  by  Captain  Stevenfon,  who  was  peculiarly 
marked  in  his  attentions  to  Mrs.  Popplewell  during 
the  day.  While  the  party  were  enjoying  the  pleafures 
of  the  feaft,  however,  a  brifk  gale  fprung  up,  and  the 

furface 
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1811,        furface  of  the  ocean,  which  had  prevbofly  been  on* 

^'     -      "    diflurbed  by  the  iligbteft  zephyr,  became  now  agitated 

9^  lyith  confiderable  fury,  to  the  no  finall  akrm  of 

FisHEK       Mrs.  P.,  who  became  exceedbgly  defirous  to  return 

' ,  to  her  own  fiiip.    From  this  ftep,  however,  (he  was 

deterred  by  the  roughnefs  of  the  fea.  In  this  dilemma. 

Captain  Stephenfon,  with  much  apparent  politenels, 

begged  flie  would  not  make  herfeif  uneafy,  obferving, 

if  (he  was  not  afraid  to  remain  under  his  protedion, 

he  would  give  her  fuch  accommodation,  and  endeavour 

to  confult  her  comfort  and  happinefs  in  fuch  a  manner, 

as  to  leave  her  no  ground  to  lament  her  temporary 

abfence  from  the  Rachael.     After  fome  perfuafions, 

Mrs.  P.  agreed  to  accept  the  offer,  as  from  the  in- 

creafing  flrength  of  the  wind,  fhe  faw  there  were  no 

hopes  of  her  being  able  to  get  back  that  night  by  the 

boat,  without  being  expofed  to  hardfhips  extremely 

unpleafant  for  a  female  to  encounter.     Captain  Carr 

,  and   his   male  friends    therefore   quitted   the   fbip, 

leaving  Mrs.  Popplewell  behind  them,  and  returned  to 

the  Rachael.     The  (late  cabin  was  then  prepared  by 

*    Captain  Stevenfon's  dire£lions  for  his  fair  vifitor,  to 

which  (he  foon  after  retired,  but  bad  not  remained 

there  long,  when  the  obtrufion  of  the  Captain  upon 

her  privacy,  excited  no  little  afloniihment,  which, 

from  his  fubfequent  conduft,  encreafed  to  the  utmoft 

alarm.     He  commenced   his  attack   by  apologizing 

for  his  entrance,  and  by  afcribing  his  unexpe£ted  vifit 

'  •  to  the  impreffion  which  the  charms  of  Mrs.  Popple* 

well  had  made  upon  his  too  fufceptible  heart.     He 

proceeded  in  the  fame  (train  of  fulfome  flattery  fofr 

fometime  \  but  finding  that  his  eloquence  had  no  other 

8  effea 
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eflPefk  than  to  raife  the  mdignatioa  of  his  innoceat       xSn* 
vifitor,  he  proceeded  from  words  to  deeds,  and  having,  ^^  ^^    ^ 
in    the  firft  inftance,  imprinted  fome  impaflionate         v. 
kifles,  he  took  fome  other  liberties  with  the  peribn  of  j^Jj*  qA* 
Mrs.  P.  which  delicacy  forbids  our  defcribing,  but 
which  fo  far  irritated  and  terrified  Mrs.  P.  that  fhe 
(hriekedwith  the  utmoft  violence.  Her  cries  at  length 
attrafted  the  attention  of  a  gentleman  named  Aujlitty 
who  was  a  paflenger  in  the  veflel,  and  who  inftantly 
ruihed  to  thefpot,  in  time  to  prevent  the  perpetration 
of  the  vile  and  diflionourable  intentions  of  the  Captain, 
from  whofe  loathfome   embrace  he   extricated   his 
almoft   fenfelefs   victim.      The    enfuing    morning, 
Mrs.  P;  returned  to  the  Radiael,  and  on  her  arrival 
in  this  country,  inftantly  informed  her  hufband  of 
the  atrocious  manner  in  which  flie  had  been  treated, 
and  immediate  application  was  made  for  a  warranty 
in  confequence  of  which,  the  criminal  is  likely  to  meet 
ihe  legal  punifliment  of  his  villainy.  The  refuk  of  the 
^pounination  yefterday  was,  that  the  Captain  was  himfelf 
held  to  bail  in  jf  1000,  with  two  fureties  in  ^^500  each, 
to  anfwer  for  his  appearance  at  the  Admiraly  Seffion^ 
or  Court  of  King's  Bench,  as  the  parties  may  think 
fit,  to  take  his  trial  for  the  offence.    Mrs.  Popplewell 
is  a  woman  of  an  interefting  and  intelligent  counte* 
aance^  about  five  and  twenty  years  cS  age.    The  Cap- 
tain had  nothing  either  captivating  or  prepofleffing 
in  his  appearance,  and  is  about  30.    He  did  not  feem 
the  leaft  affeded  at  his  difgraceful  fituation,  nor  to 
£eel,  in  the  flighted  degree,  the  very  contemptuous 
manner  in  which  he  was  regarded  by  all  who  were 
aware  of  his  unmanly  conduct. .  He  employed  a  fliort 

hand 
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xSro.  hand  writer,  a  banifter,  and  a  phalanx  of  £rietid^»  if 
poifible,  to  intimidate  his  accufer  by  the  publicity  of 
her  expofure.  Notwithllanding  thefe  attempts^  how« 
FtsHEK»  ever,  to  fcreen  himfelf  behind  her  delicacy,  (he  gave 
OtiKw.  jj^  teftimony  m  the  cleareft  and  mod  colleded  man- 
neTj  which  confdous  innocence  and  innate  virtue  could 
only  have  enabled  her  to  accompliih.  This  was  the 
only  examination  which  occurred  at  this  office  worth 
detailing/'    To  the  great  damage^  &c» 

In  fupport  of  the  firft  averment  in  the  indidment, 
the  depodtion  was  given  in  evidence  which  Mrs. 
Popplewell  had  made  before  the  Lord  Mayor.  The 
fa£b  ftated  in  this  were  not  materially  different 
from  the  narrative  part  of  the  libel,  except  that  the 
outrage  was  fwom  to  have  been  committed  in  a  voyage 
irom  England  to  the  Weil  Indies. 

Marryat^  for  the  defendants,  infilled,  that  the  pub* 
licauon  could  not  beconfidered  a  libel,  as  it  contained 
a  juft  and  true  account  of  a  judicial  proceeding.  He 
relied  upon  Curry  v.  Walter^  i  Bof.  &f  PuL  $2$^  in 
which  the  Court  of  Common  Pleas  held,  that  an 
a£Hon  could  not  be  maintained,  for  publifliing  a 
true  account  of  the  proceedings  of  a  court  of  juffice, 
however  injurious  fuch  publication .  might  be  to  the 
charader  of  an  individual,  —  and  Rex  v.  Wright^ 
8  T.  R.  293.  where  the  Court  of  King's  Bench  re- 
fufed  to  grant  a  crimmal  information  agamfl  a  book* 
feller  as  for  a  libel  in  printing  a  true  but  unautho^ 
rifed  copy  of  a  report  of  the  Houfe  of  Commons^ 
15  whick 
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which  refleOed  oh  the  chara&er  of  an  individual,  and        > bli- 
the dodrine  was  broadly  laid  down,  that  it  is  neither 
the  fubjeft  of  a  criminal  profecution,  nor  of  an  adion 
for  damages,  to  publifh  a  true  account  of  the  proceed- 
ings in  parliament,  or  of  courts  of  juftice.    That  doc- 
trine has  been  fince  invariably  recognized,  and  was 
lately  aded  upon  in  the  cafe  of  i^^x  v.  jF(7r^^i,before  Mn 
Baron  THOMPSON,atFr/«rAg^^r.-— Proceedings  before 
xnagiftrates,  ftand  upon  the  fameprindple.  It  is  of  the 
utmoft  importance,  that  fuch  proceedings  ihould  be 
public,  and  if  individuals  in  any  inflance  are  thu$ 
injured  more  deeply  by  groundlefs    charges  being 
brought  againd  them,  they  have  their  remedy  againft 
their  accufers.     There  is  no  danger  of  perfons  com* 
mitted  being  deprived  of  a  fair  trial  by  means  of  fuch 
publications.     As  they  are  known  to  be  ex  partCj  im* 
plicit  credit  is  not  given  to  them,  and  men  keep  their 
judgments  fufpended,   till    the   day  of  trial  arrives. 
Befides,  the  law  does  not  fuppofe  that  jurymen  are 
entirely  ignor^t,  when  they  come  into  the  box,  of 
the  matters  they  have  to  try  ;  for  they  were  required 
tp  come  from  the  neighbourhood  of  the  place  where 
the  offence  was  committed  \  and  it  is  well  known, 
that  when  any  c^e  of  public  intereft  arifes,  it  is  uny 
verially  taUced  of,  and  innumerable  reports  concerning 
it  are  whifpered  abroad,  from  which  the  minds  of 
jurymen  are  in  much  greater  danger  of  being  poifon^; 
than  from  authentic    accounts  of  the  informadont 
upon  oath  before  the  committing  magiftrate.     The 
fenfe  of  the  legiiliture  has  been  lately  declared  upon 
this  fubjeA.     A  bill  was  introduced  into  parliament 
to  prohibit  thefe  publications  (which  ihews,  that  they 
Vot.IL  Pp  were 
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i8i  1 ,  werenot  unlawful  before)  ;buttheopinion  of  enlightened 
menbeing,thatthegeneral benefit arifingfrom  them  out* 
weighs  the  private  inconvenience,  the  bill  was  dro|^)edi 

Lord  Ellenborouoh.— 4f  any  thmg  is  more  im- 
portant than  another  in  the  adminiflration  of  jufUce, 
it  is  that  jurymen  fhould  come  to  the  trial  of  thofe 
perfons  on  whofe  guilt  or  innocence  they  are  to  de- 
cide, with  minds  pure  and  unprejudiced.    Is  it  poiEble 
they  fhould  do  fo,  after  having  read  for  weeks  and 
months  before^  ex  parte  ftatements  of  the  evidence 
againft  the  accufed,  which  the  latter  had  no  oppor- 
tunity to  difprove  or  to  controvert  ?    By  their  own 
public  declarations  we  know  that  the  minds  of  jury- 
men are  often  pre-occupied  by  fuch  ftatements,  and 
that  they  proceed  with   terror  to  the  difcharge  of 
their  duty,  from  the  apprehenfion  that  an  antecedoit 
Jl}ias  may  influence  their  verdiQ.    Thefe  publicationfi 
tend  alike  to  the  convidion  of  the  innocent  and  die 
acquittal  of  the  guilty.    I  fully  accede  to   the  cafes 
cited  on  the  part  of  the  defendant.    But  how  can  the 
publication  of  preliminary  exaniinations  taken  ^  parte 
be  brought  within  the  fcope  of  thefe  determinations  ? 
■The  publication  of  proceedings  in  courts  of  jufUce, 
where  both  fides  are  heard,  and  matters  are  finally 
determined,  is  falutary,  and  therefore  it  13  permitted. 
The  publication,  of  thefe  preliminary  examinations  has 
a  tendency  to  pervert  the  public  mind,  and  to  difhirb 
the  courfe  of  juftice  ;  and  it  is  therefore  illegal.  What 
is.  injurious  to  individuals  and  to  the  commimity  the 
law  confiders  criminal.  —  To  look  to  the  cafe  before 
U5,~-it  mud  be  the  anxious  wiih  of  ^U  that  the  perfon 
-  .  •  \  \  accuied 
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accufed  by  this^lady  {faould  have  a  fair  and  impartial        iSi,i. 
trial.     The  honour  and  fecurity  of  the  female  fex'are 
invdved  in  the  iifue.     Does  this  publication  leave  the 
mind  in  a  ilate  of  equipoife  as  to  his  guilt  or  inno^ 
cence?    No  one,  with  the  feelings  of  a  man,  can  read 
it  without  being  roofed  to  indignation  againft  the  per- 
fon  whofe  mifconduA  is  depicted  in  fuch  glowing  co» 
lours.    Even  i£  a  hir  and  difpaflionate  account  of  the 
examination  were  allowed,  is  this  account  fair  and 
difpaffionate  ?    It  comes  to  conclufions  which  would 
only   be  fair  after  verdidl.     It  affumes  every  thing 
that  the  woman  faid  to  be  true,  and  reprefents  the 
accufed  as  confcious  of  his  guilt.     It^  talks  *'  of  the 
contemptuous  manner  in  which  he  was  regarded  by 
all  who  were  aware  of  his  unmanly  conduft,"  and  tri- 
umphantly afierts  that  ^^  he  is  likely  to  meet  the  legal 
punifhment  of  his  villainy."     Allowing  the  utmoft: 
ladtude  to  fair  and  candid  ftatement,  is  this  to  be  tole* 
rated?    Jurors  and  judges  are  dill  but  men;  they 
cannot  always  controul  feelings  excited  by  fuch  in- 
flammatory language.     If  they  are  expofed  to  be  thus 
warped  and  milled,  injuftice  mud  fomedmes  be  done. 
Trials  at  law  fairly  reported,  although  they  may  oc- 
cafionally  prove  injurious  to  individuals,  have  been 
held  to  be  privileged.  Let  them  continue  fo  privileged. 
The  benefit  they  produce  is  great  and  permanent,  and 
the  evil  that  arifes  from  them  is  rare  and  incidental*  But 
thefe  preliminary  examinations  have  no  fuch  privilege. 
*  Their  only  tendency  is  to  prejudge  thofe  whom  the 
law  (till  prefumes  to  be  innocent,  and  to  poifon  the 
fources  of  juftice.     But  what  defence  can  be  made  for 
a  publicadon  like  this,  which,  befides  containing  an 

Pp   a  ^9$ 
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ex  parte  ftatement  of  evidence  before  a  magiflrate 
againft  a  man  who  has  had  no  opportunity  to  defend 
himfeify  adually  denominates  him  a  criminal^  and  de» 
fcribes  him  as  a  monfter  ?  It  is  of  faifinite  importance 
to  us  all,  that  whatever  has  a  tendency  to  prevent  a 
fair  trial  fliould  be  guarded  againft.  Every  one  of  us 
may  be  queftioned  in  a  court  of  law,  and  called  upon 
to  defend  his  life  and  his  charaflen  We  would  then 
wilh  to  meet  a  jury  of  our  countrymen  with  unbiafled 
minds.  But  for  this  there  can  be  no  fecurity  if  fuch 
publications  are  permitted.  The  neceffary  tendency 
of  the  libel  was,  in  the  language  of  the  indidment, 
to  traduce  and  defame  the  profecutor,  and  to  preju- 
dice him  in  the  minds  of  his  countrymen,  and  to  caufe 
it  to  be  believed  that  he  was  guilty  of  the  affault  laid 
to  his  charge,  and  to  deprive  him  of  the  benefit  of 
an  impartial  trial.  If  fo,  the  law  mfers  that  fuch  was 
the  intention  of  the  defendants  in  publifhing  it,  and 
they  muft  anfwer  for  the  injury  they  have  thus  Aoot 
to  the  profecutor  individually,  and  to  the  conunu* 
nity  of  which  he  is  a  member. 

Ttic  defendants  were  found  guilty. 
Garroiv  and  Gurney  for  the  profecution. 
Marryat  and  Marriott  for  the  defendants. 

Vide  Stfles  V.  Nokes,  7  Eaft,  493. 

Thomfson 
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Thompson  v.  Maberly. 


Monday, 


A  SSUMPSIT  for  the  ufe  jmd  occopation  of  furnifh-   if  prtmifet  n% 

J\  taken  •*  for  i% 

ed  apartments.  months  oenatn, 

and  fix  monthb* 
notica  to  quit 

Plea,  i\ie  general  iffue^  except  as  to  ^63.  lox.— ^d  '^^^'^^[^^'^l 

as  to  that  a  tender.  determined  by  a 

fix  raonths'not!c« 
to  quit  expiria^ 

Thefum  claimed  by  the  plaintiff  was  ^^93.  los.         tt^^;^"^  *"• 

On  the  28th  of  November  1 808,  the  defendant  took 
the  apartments  ^^for  12  months  certain^  and Jix  months* 
notice  afterwards.**  The  year  was  to  begin  from  the 
25th  of  December  following ;  but  he  entered  on.  the 
firft,  of  that  month,  and  the  odd  fum  of  £^.  los.  was 
for  rent  during  this  interval.  On  the  25th  of  May 
1809  the  defendant  gave  notice  that  he  (hould  quit  at 
the  end  of  the  year^  and  he  accordingly  quitted  the  " 
apanments  before  the  following  Chriftmas. 

Toppings  for  the  plamtiff,  contended,  that  the  defend- 
jmt,  under  the  above  taking,  was  not  at  liberty  to  quit 
fill  fix  months'  notice  had  been  given  after  the  expira- 
tion of  the  firft  year.— But— 

Lord  Ell£NBorough  was  clearly  of  opinion  that   ^ 
the  defendant  was  only  bound  to  remain  the  1 2  months 
certain^  and  thiit  he  was  at  liberty  to  quit  at  the  end  of 

Pj>3  that 
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1811.       that  period,  by  giving  fix  months'  previous  notice. 

ThomfsoiT^  ^^  Lordfliip  laid  confiderable  ftrefs  upon  the  word 

V.  certain,  applied  to  the  firft  1 2  months,  which  fhewed 

Maberley.    ^i^j^f  every  thing  afterwards  was  uncertainj  and  depends 

ed  on  the  notice. 

/  However,  there  being«n  irregularity  in  the  tender, 

the  plaintiff  had  a  verdid*  with  nominal  damages. 

Topping  and  A.  Moore  for  theplaintiSr 

Carrow  for  the  defendant. 

[Attmmiei,  B^KUrwaA  Damui.} 


But  a  <kmife9  **  not  for  one  Un  v.  Cartwright,  4  Eaft,  29  ; 

year  only,   but   from  year  to  and  fo  of  a  dexmfe  '*  for  a  year, 

year/*  enurci  as  a  demife  for  and  fo  from  year  to  year."  Birch 

twoyears  at  leaft.  Dennd.  Jack-  v.  Wrights  z  T.  |l.  380. 


Tuefday, 
r«bniary  19. 

In  an  »£kum  by 
the  tndorfee  of  a 
bill  of  elchange, 
if  it  appear  that 
a  prior  pal  tywai 
defrauded  ou*  of 
it,  the  pUiacilTis 
bound  CO  prove 
what  conliden* 
tioQ  he  ||;4re 
fork. 


Rees  V.  Marquis  of  Headfort. 

nrHIS  was  an  a^ion  againft  the  defendant  as  acceptor 
of  a  bill  of  exchange,  drawn  by  one  Wbitton^  pay- 
able to  His  own  order,  indorfed  by  him  to  Cbamb^^ 
laine  ^  Co.  and  by  them  to  the  plaintiff. 

The  plaintiff  made  out  a  primd facie  cafe ;  but  Wbiu 
ton,  the  drawer,  having  been  called  to  prove  the  hand- 
writing of  one  of  the  parties,  it  appeared  from  hfi 
crofs  examinationj  that  he  himfeUf  had  never  re^ 

cetved 
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cwred  any  confideradon  for  the  bill,  and  had  been        i^n. 
tricked  out  of  it  by  means  of  a  grofs  fraud.  ^    Rebs  ^ 

V, 

Lord  E1.LENBOROUOH  held  that  on  this  ground  the    He'I^dfo^t. 
plabdff  was  bound  to  prove  what  confideration  he 
gave  for  it;  and  as  he  was  not  prepared  to  do  fo>  his 
l^ordfhip  direded  a  nonfuit. 

Park  and  Comyn  for  the  plaintiff! 

Carrow  and  Topping  for  the  defendant* 

(Attorniet,  A'Btcitti  md  Evatu^ 


S.  F.  vrhcTt  the  bill  was  drawn  without  copfideration  and  under 
dureft.    Duncan  v*  Scott,  i  Camp.  loo. 


CoLwiLL  V.  Reeves.  *  Ta^«ty, 

February  ly. 

'TRESPASS  for  breaking  and  entering  theplaindff^s  a  ihopkeepef 
houfe,  and  taking  his  goods.  —  Plea^  the  general  ^rp^fo^'idc- 

zffljp  ing^oodifentto 

Ja^*  himonyWrtr 

rtturm* 

The  plaintiff  was  ftated  to  cany  on  the  bufinefs  of 
a  furniture  broker  at  the  houfe  in  queftion;  and  it  jp* 
peared  that  (amongft  other  thuigs)  a  ib&j  fent  to  him 
onfale  or  return^  had  been  carried  away  by  the  defend- 
9nt  ^^  part  of  the  goods  of  one  Grindley^  a  bankrupt^ 

PU4  who 
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who  had  carried  on  the  fame  bofmefs  in  the  fame 

houfe. 

Park  objeded  that  the  plaintiff  could  not  maintain 
trefpafs  for  this  fofa^  as  the  property  in  it  while  unfold 
continued  to  abide  pi  the  origmai  owner,  and  the 
plaintiff  was  merely  his  fervant  to  take  care  of  it.     But 

Lord  Ellenborough  held  that  the  plaintiff  had  a 
fpecial  property  in  the  fofa,  which,  coupled  with  the 
poffeilion^  enabled  him  to  maintain  trefpafs  for  it  in  his 
own  name* 


Jf  A  for  I  frau- 
dulent purpofe 
mixes  hi:*  uoods 
with  "*s,  rtill  if 
tliey  dn  be  dif- 
tlnjjsuwhrd,  he 
teuin;  ti»e  pro-  , 
perty  in  them, 
,  mnd  he  may 
m^irt^in  trefj^afs 
mgainit  a  jierCon 
nvho  having  a 
light  tot4l;eB*t 
goods,  ignorant  ly 
takes  fhrfe  /oods 
of  A  ai  Mit  of 
3\    . 


Park  opened  as  a  complete  defence  to  the  whole 
a£tion,  that  Grindley  alone  had  really  carried  on  the 
bufinefs  in  this  houfe ;  that  becoming  bankrupt,  it  was 
concerted,  for  the  fraudulent  purpofe  of  proteSing  his 
goods  from  his  aifignees  and  his  creditors,  that  the 
plaintiff  ihould  fend  into  the  houfe  fome  articles  of 
furniture  to  be  mixefl  with  bis ;  that  the  plaintiff  with 
this  view  fent  in  the  goods  for  which  the  adion  was 
brought ;  and  that  they  were  ignorantly  taken  by  the 
meffenger  under  the  commiflion,  as  part  of  the  effeds 
oi  Grindley,  , 

lord  Ellenborough. — ^If  a  man  puts  com  into 
my  bag,  in  which  there  is  before  fome  com,  the  whole 
is  9)ine ;  becaufe  it  is  impoffible  to  diftinguifli  what 
^as  mine  from  what  was  his.  But  it  is  impoflible  that 
articles  of  furniture  can  be  blended  together  fo  as  to 
create  the  fame  difficulty.     The  goods  in  queftion  re- 

&  mained 
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mained  dUlin^^  and  the  meffenger  might  have  dUco- 
vered  that  they  belonged  to  the  plaintiff.  He  took 
them  at  his  peril.  Whatever  fraud  there  might  be  in 
the  cafe,  the  property  was  not  divefted  from  the  plain- 
tiffy  and  the  ftratagem  defcribed  is  no.  defence  on  the 
general  ilTue  to  an  adUon  at  his  fuit  for  taking  and 
converting  the  goods. 

The  plaindflfhad  a  verdtd  on  the  afportavit. 

GarroWy  Jeiyllj  and  Marryat  for  the  plaintiC 

Pari  and  Storks  for  the  defendant. 

[Attornic«»  IVillUmt  and  MUt,] 


sn 


xSii. 


If  A  embroiders  B't  cloth, 
or  converts  his  metal  into  veflels 
or  utenfilsy  the  property  of  the 
materials  in  their  improved  ftate 
ftill  remains  in  B;  but  if  A 
makes  oil  or  wine  of  B's  olives 
or  grapes,  this  being  a  new  fpe- 
cies  of  commodity^  it  belongs  to 
A  and  he  (hall  render  a  compen- 
fation  to  B  for  the  materials. 
If  A  wilfully  intermixes  bismo* 
aey^  coni>  or  hay^  with  that  of 


B  without  his  approbation,  or 
cafts  gold  into  B's  crucible,  our 
law  gives  the  entire  property^ 
without  any  account,  to  B, 
whofe  original  dominion  is  in« 
vaded  ;  though  the  civil  law  al- 
lows a  latisfadion  to  A  foir 
what  he  has  fo  improvidently 
loft.  FUe  2  Bl.  Com.  404, 5, 
and  the  authorities  there  le* 
ferred  to. 


Rix 
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iSxr. 
w«dfl«rda^  Rex  v*  Withers  and  Others. 

February  2a 

An  uttorney  is    HTHIS  wos  an  indidment  for  breaking  open  the  hou/e 

not  at  Ubcrtv  toX^  ^,t«  #.  %      ^     t  *  > 

«riC:iore  in  evi-  of  one  Copland^  the  profecutor,  and  a&ulting  and 

Se^^^Me^    imprifoning  his  perfon. 

tially  communi- 

rcHenttiidraugh  On  the  part  of  the  defendants,  Mr.  PbiUlpfonj  an  at- 
prty  t^thir  ""^  tomey,  was  called  to  ftate  that  the  fame  day  the  aflault 
Mufe  Wow  the  yff^  committed,  the  profecutor  confulted  him  profeC- 
fionally,  and  gave  an  account  of  the  tranfadion  ma- 
terially at  variance  with  his  teftimony  in  the  witne&- 
box ;  and  that  on  the  fame  occafion  a  Mr.  Bruce  who 
accompanied  him,  had  in  his  hearing  direded  Mr. 
Phillip/on  to  bring  an  aftion  of  trefpafs  againft  the  de- 
fendants, for  breaking  and  entermgthe  houfe  now  re- 
prefented  to  be  the  profecutor's,  as  the  houfe  of  him 
Mr.  Bruce^ 

It  was  objeded  that  the  whole  that  pafled  between 
Mr.  Phillipfon^  and  the  profecutor  and  Bruce ^  on  thb 
occafion,  was  privileged  on  the  fcore  of  profeffional 
confidence* 

Garrowy  for  the  defendants,  infifled  that  at  any  rate 
the  privilege  could  not  extend  to  what  was  faid  by 
Bruce  in  the  profecutor's  hearing;  that  this  was  a 
communication  by  a  third  perfon  to  his  attorney ;  and 
as  Bruce  was  no  party  to  this  profecution,  no  ob- 
je£tion  could  be  made  on  his  behalf  to  the  difclofure» 
But. 

II  Lonl 

i 
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Lord  Ellekborouoh  faid,  that  an  attorney  is  not 
at  liberty  to  difdofe  what  is  communicated  to  him  con« 
fidentially  by  a  client,  although  the  latter  be  not  in 
any  fhape  before  the  Court ;  and  Mr.  Phillip/on  was 
not  permitted  to  be  examined. 

The  defendants  were  found  guilty. 

Topping  and  Marryat  for  the  profecutor. 

Garrow  and  Gumey  for  the  defendants. 

[Attonies,  fHhergiU  and  RtiUj^ 

f  ' 

ri^ir  Wilfon  w.  Raftall,  4  T.  R.  753. 
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Wilson  and  Others,  Affignees,  &c.  v.  Balfour* 


'pHIS 


jntiiuttyf 
Fcbruatyil* 


was  an  a£Hon  of  trover,  brought  by  the  af-  ^iJ^Jjf^yi 

fignees  of  the  partners  in  the  late  banking-houfe  put  nock  belongs 

of  Devaynes  &f  Co.  for  certain  bonds  which  had  be-  " 

ionged  to  them,  of  the  value  of  jSi6,ooo. 


ing  to  a  cuf- 

toaer,  which 

ftood  in  their 

namM,  and  ap« 

plied  the  pro- 

cecd5  to  their 

Devaynes  ^  Co.  were  the  defendants'  bankers,  and  own  ufc;  whUe 

'  <  they  remaine<h 

fol?ent  wrapped' 
up  certain  bonds  bslonging  to  them  in  an  envelope  infcribed  with  the  cuftoiiier*t  name,  and  inclo'^ng 
•  lYieroorandumi  ftatiitg  that  they  had  depofited  the  bonds  with  him  as  a  collateral  fccurity  for  hisftock. 
which  they  promiftd  to  replace:  This  parcel  they  in  net  depoficed  among  the  fecurities  belonging  to 
other  perTons  who  dealt  with  them,  but  gave  no  mformatioii  of  any  of  thefe  drcumftdnces  to  the  cuf- 
tomer  till  the  eve  of  their  bankruptcy,  when  they  fent  him  the  parcel  with  the  bends,  faying  they  muft 
ftop  payment  next  moniiqg.  £M4ihMl  the  caftomer  couU  not  retain  the  bonds  agaiaft  the  affignecs 
«f|heb«nken. 

he 


XSIT. 

Wilson 
asd  Others 
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he  had  j?i  6,000  navy  5  per  ceats  (landing  in  tbe 
name  of  Noble^  one  of  the  partners.     On  the  1 9th  and 
aid  of  July  1810,  the  houfe  being  prefled  for  cafli^ 
Noble  fold  out  the  vhole  of  the  defendant's  5  pa: 
cents,  and  applied  the  proceeds  to  the  partnerihip  pur- 
pofes.     On  the  laft  of  thefe  days.  Noble  inclofed  the 
bonds  in  quellion,  which  belonged  to  the  partner&ip, 
in  an  envelope.     Along  with  them  he  put  in  a  memor- 
andum in  his  own  hand-writing  to  the  followislg  eSed: 
•*  Borrowed  and  received  of  h  B^four,  Efq.  ^16,000 
navy  5  per  cents,  which  we  promife  to  replace,  and  we 
have  depofited  with  him,  as  collateral  fecurities,  thefe 
bonds  of  theEarl  of  Oxford  and  Mortimer,  and  others, 
which  we  promife  to  ai&gn  when  required.^'     He  tfaea 
fealed  up  the  bonds,  and  wrote  upon  the  envelope, 
"  The  property  of  John  Balfour,  Efq/'    This  packet 
he  depofited  in  an  iron  chefl:  among  the  fecurities  be* 
longing  to  other  cuftomers.     There  it  lay  till  the  30th 
of  July.     In  the  interval  there  had  been  a  great  run 
upon  the  houfe,  and  the  partners  now  intimated  to  the 
clerks  that  they  mull  flop  the  next  morning.     In  the 
evening  of  this  day  Noble  fent  off  the  packet  with  the 
bonds  to  the  defendant,  accompanied  with  the  follow* 
ing  letter : 


It 


Sir, 


**  H^vmg  made  ufe  of  your  jiavy  5  per  cents 
which  ftood  in  our  name,  we  fend  you  the  inclofed  fe- 
curities to  indemnify  you  againft  any  lofs,  as  we  Aall 
be  obliged  to  fufpend  our  payments  to-morrow  mom- 
ing." 


This 
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^  This  was  the  firft  intimation  ev^  made  to  the  de- 
fendant that  his  5  per  cents  had  been  fold,  or  that  the 
bonds  had  been  appropriated  to  his  ufe. 

Mr.  Nohk  was  examined  as  a  witnefs,  and  ftated^ 
that  at  die  time  when  he  inclofed  the  bonds  in  the  en« 
velope,  and  until  the  30th  of  July,  he  had  no  idea  the 
houfe  muft  ftop,  although  they  had  been  for  fome 
time  in  difficulties ;  he  intended,  had  they  gone  on,  t« 
have  replaced  the  (lock  of  the  defendant,  who  in  that 
cafe  would  never  have  known  of  its  being  fold  ;  they 
might  have  taken  the  bonds  at  any  time  from  the  iroa 
chell:,  and  difpofed  of  them  as  partnerfhip  (lock. 


$«• 


tSti.. 


WlLtOW 

and  Othert 


It  was  proved  that  the  partners  all  committed  a£b 
of  bankruptcy  on  the  3 1  ft  of  July,  the  day  on  which 
th^  commiffion  bore  date. 

Parky  for  the  defendant,  allowed  that  if  the  letter  of 
the  30th  had  been  the  firft  appropriatbn  of  tbefe 
bonds  to  his  ufe,  he  would  have  no  right  to  retain 
them,  as  that  letter  was  evidently  writt«i  in  contem- 
plaftion  of  bankruptcy.  Buttlie  tranfaftion  was  to  be 
referred  back  to  the  21ft,  when  no  apprehenfion  was 
entenalned  of  the  houfe  being  infolvent.  If  the  bonds 
had  be^i  then  affigned  to  the  defendant,  there  couM 
be  iio  doubt  that  the  property  in  them  would  have 
been  transferred  to 'him,  and  without  the  aflignment 
he  had  the  fame  right  to  them  in  equity*  He  had  a 
lien  upon  them  for  the  value  of  his  5  per  cents.  Theiy 
were  ear-marked,  fcid  ceafed  to  form  a  part  of  the  ge- 
neral partnerfhip  property.  Noble  was  the  defend- 
ant*^ 


yX 


S^z 
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181T.        ant's  sigent  as  well  as  a  partner  in  the  banking  hotlfe* 
WiLsoM      Therefore,  when  depoiited  in  the  iron  cheft,  they  were 
acd  Others    to  be  confidered  as  in  the  defendant's  poflefiion. 


Balpouk. 


Lord  £llekborouoh.-^I  am  of  opinion  that  the 
defendant  has  no  right  to  the  bonds  in  queftion.    Yoa 
fay  he  has  a  lien  upon  them.     A  lien  means  a  right  to 
hold.     But  the  defendant  never  held  thefe  bonds ;  he 
had  no  poffeilion  of  them  till  the  very  eve  of  the  bank« 
niptcy,  when  it  is  conceded  the  bankrupts  could  not 
give  a  preference  to  onecreditor  over  the  others.   On 
.the  21ft  and  down  to  the  30th,  they  only  intended  to 
deliver  the  bonds  to  the  defendant.  The  whole  refted 
in  intention.      The  pofleilion  was  never  put  out  of 
themfelves.     Noble  was  no  agent  of  the  defendant  for 
the  purpofe  of  receivings  the  bonds.     The  defendant 
was  entirely  ignorant  of  the  trania£tion.    Noble  was  a 
wrong  doer  in  felling  the  5  per  cents  ;  and  after  that 
breach  of  truil,  the  defendant  was  placed  in  the  fame 
fituation  as  the  other  creditors  of  the  houfe.     A  con- 
templated appropriation  cannot  be  a  virtual  transfer. 
Had  the  memorandum  been  true,  had  the  bonds  been 
depofited  with  the  defendant,  he  would  have  had  an 
equitable  title  to  th^m,  and  might  have  retained  them 
till  his  debt  was  fatisfied.     But  they  were  not  depofited 
with  him ;  they  remained  in  the  pofleflion  of  the  bank- 
rupts ;  they  might  have  been  taken  from  the  iron 
cheft  and  carried  into  the  market  without  his  ever 
knowing  that  his  name  had  been  written  on  the  oa- 
'  velope.      Had  the  affairs  of  the  company  been  re- 
trieved, his  flock  would  have  be^n  replaced,  and  be 
aiever  would  have  heard  of  thefe  bonds  ttiat  are  fup- 

pofed 


HILARY  TERM,  51  GEORGE  IIL 

{>Dfed  to  have  been  depofited  with  him.  The  memor- 
andum recites  a  falfe  (late  of  fads.  Noble  merely  put 
down  upon  paper  an  idea  floating  in  his  brain.  No 
legal  or  equitable  right  to  the  bonds  was  transferred 
by  his  ad.  It  is  a  cafe  of  extreme  hardfhip  on  the 
part  of  the  defendant  \  but  the  rules  of  law  muft  not 
bend  to  our  feelings  or  our  wifhes. 


SH 


i8ti. 


Wilson 
and  Others 

£alpoux«- 


Verdia  for  the  plaintiffs. 

Park  in  the  enfuing  term  brought  the  point  before 
the  Court ;  but  the  Judges  were  all  clearly  of  opinion 
that  the  direfUon  at  Niji  Prius  was  right,  and  r^fufed 
a  rule  to  ihew  caufe  why  there  fhould  not  be  a  new 
triaL 

The  Attorney  General^  Garrow^  and  Richard/on  for 
the  plaintiffs. 

Park  and  Topping  for  the  defendant. 

[Attoniiet>  Ciayhn  and  Seymounl 


Rex  v.  Hunt  and  Another.  Friday. 

February  %%, 

TTHIS  was  an  information  by  His  Maiefty's  Attorney  Thedcfendanc 

^     r%  1      r  i-i_   I    •  r  11    t   ^,       maybcfound 

General,  for  a  libel  m  a  newlpaper  called  T/je  guiicy  upon« 

P  .  count  in  an  in* 

JLXamtnen  formation  which 

charges  him  with 
having  «fOJ9i- 
ftfed,  prhittd,  and  publilhed**  a  libeljif  he  is  prof  ed  to  hiy^fMJM  without  liaviog  smpafid  tt. 

The 
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The  fird  count  in  the  information  charged  that  the 
defendants  compofed^  printed^  and  publijhed  the  libd. 
There  were  other  counts  for  printing  and  pubiifhing, 
and  for  publiihing  only. 

The  Counfel  for  the  Crown  merely  adduced  the 
evidence  required  by  ftat.  38  Geo.  3.  c.  78  (a)  viz.  a 
certified  copy  of  the  affidavit  fwom  by  the  defendants 
at  the  (lamp  office,  and  a  newfpaper  correfponding 
with  the  title  of  the  ne\i^fpaper  defcribed  in  the  affidavit. 

Brougham^  for  the  defendants,  contended  that  they 
muft  be  acquitted  on  the  firft  count,  which  charged 
them  with  compojing  the  libel  as  well  as  printing  and 
publiihing  it.  This  was  a  diflinft  and  aggravated  of^ 
fence.  If  a  man  was  both  the  author  and  publifher 
of  a  libel,  he  was  guilty  of  a  higher  breach  of  the  laws, 
and  deferved  a  greater  meafure  of  punilhment,  than  if 
he  merely  publiflied  what  had  been  written  by  an- 
other and  the  tendency  of  which  he  himfelf  might 
not  underftand.  Here,  although  the  evidence  given 
was,  accordmg  to  the  ftatute,  fuffident  to  fliew  that 
the  defendants  had  publifhed  the  paragraph  charged 
to  be  libellous,  there  was  no  evidence  to  fliew  that 
they  were  concerned  in  its  compoCtion. 

Lord  Ellenborough.— It  is  enough  to  prove  pub- 
lication. If  an  indidment  charges  that  the  defendant 
did  and  caufed  to  be  done  a  particular  ad,  it  is  enough 


{a)  Vide  Rex  v.  Hart  and  White,  10  Eoft,  94. 

to 
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to  prove  either.    The  diftmfHon  runs  through  the 

whole  criminal  law,  and  it  is  invariably  enough  to         Kex 

prove  fo  much  of  the  indictment  as  ihews  that  the  de*  v. 

fendant  has  committed  a  fubftantive  crime  therein  fpe-    ^^  a^otler. 

cified. 

The  Jury  found  a  verdid  of  Not  Guilty. 

The  Attorney  Generaly  Garrow,  Abbott^  and  Rich* 
ardfon  for  the  Crown* 

Brougham  and  E.  Lawes  for  the  defendants. 


Fldi  Regina  v.  Ingram,  Salk.  384*     Rex  v.  Williams^ /^. 

t 
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ADJOURNED  SITTINGS  IN  LONDON- 


In  to  idkm  for 
^^muim  hj  an 
padtrwrktr 
flfamft  an  ti^ 
IbrjftM  brdker, 
ft  lo(*  may  be  fet 
^ffchat  hat  hap- 
peiMd  upon  a 
folicy  iubrcribed 
iy  the  plaintiflT 
to  the  defendant, 
which  the  btter 
cffeded  with  a 
At  credtr§  com- 


WiENHOLT  v.  Roberts* 


A  CTION  for  premiums  of  infurance  by  an  under- 
writer againft  an  infurance  broker. 

The  defence  was^  ^  fet-offto  a  larger  amount  than 
the  fum  claimed.  It  was  ftated,  that  the  plaintiff  ha^ 
underwritten  to  the  defendant  a  policy  on  the  fhip 
Margaret  \  that  an  average  lofs  had  happened  upon 
this  policy,  which  the  plaintiff  himfelf  had  acknow- 
ledged amounted  to  ^^15.  6j.  9^.  per  cenU ;  that  the 
defendant  had  a  del  credere  commiffion  from  the  in- 
fured  for  guarranteeing  the  folvency  of  the  plaintiff 
and  the  other  underwriters,  and  that  the  defendant 
had  therefore  a  right  to  fet  off  this  lofs  againft  the  pre* 
miums. 

Garrow^  for  the  plaintiff,  denied  that  thefe  were 
mutual  debts,  the  lofs  being  due  to  the  infured  only, 
though  receivable  by  the  defendant  as  their  agent,  and 
pointed  out  the  embarrafling  fituation  in  which  the 
underwriter  would  be  placed,  if  he  could  be  called 
upon,  both  by  the  infured  and  the  broker,  to  pay  the 
lofs,  and  if  either  of  them  could  fet  it  off  to  an  ai£tion 
at  the  underwriter's  fuitr 

Lord 
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Lord  Ellenborough. — ^The  broker,   with  a  del        ^8"- 
credere  commiflion,  may  be  looked  upon  as  the  owner    Wienholt 
of  the  policy  ;  and  he  being  anfwerable  to  the  infufed  *• 

for  the  lofs,  the  amount  may  be  confidered  as  due  to        «^>**tk 
him,  and  may  be  fet  off  in  an  adion  brought  againfl  hinx 
by  the  underwriter  for  premiums.     Therefore,  if  the 
defendant  proves  the  fads  opened,  he  will  be  entitled 
toaverdid. 

But  the  del  credere  commiffion  being  in  writing, 
could  not  be  regularly  proved,  and  there  was  a  ver« 
did:  for  the  plaintiff. 

Garrow  and  Marryai  for  the  plaintiff*. 

Topping  for  the  defendant. 

[Attorniet,  Jama^  and  Mafan^ 
Vulc  Grove  v.  Dubois,  i  T.  R.  1 12.    Bize  v,  Dickafoni  Ih.  28^. 


Cock  v.  Taylor  and  Anothen  u^]  »6. 

^I^HIS  was  an  aftion  for  the  freight  of  goods  brought  udi5g^.te 
from    Algiers    to  London,   in  the  fliip   Whim^  madedeiiver- 

r      f   t      1  I   .      -rr  r.  ^  tble  to  A.  or  hjf 

of  which  the  plamtiff  was  mafter.  a%"».  he  or 

they  paying 
freight  for  the 

Tame,  «iul  A.  xfligm  the  hiH  of  lidtng  to  B.  and  B.'  aflignt  it  to  C.^  who  tccepo  the  goods  under  it, 

C«  is  liable  to  an  a^ion  for  the  freiglu  K  the  i'uit  of  the  mailer  of  the  Ihip. 

Qq  2  This 


arxl  t^  LV*  r'>  T:2y.r  -^  i;'?,  of  LrzSi^^  lie  drscii- 

Part,  for  ;r.e  Cf:fer.iir.*?,c:n:£i:isd,  thai  an  2c:ca 
f>r  freight  could  ik>c  be  cuhitzb&d  sz^iai  the  af- 
fi^nt-ts  of  the  L^II  of  hdizg.  The  capGun  Lad  a  Ea 
upon  the  goods  for  bis  freight ;  bet  if  he  chcfe  to 
part  With  tL'/m,  he  mu:!:  ref :rt  to  the  central  ca 
which  the  good*  were  fhipped,  and  proceed  agaiml 
the  origioal  parties  to  the  bill  of  hdmg.  The  p^- 
font  primarily  liable  for  the  freight  could  not,  by 
their  own  ad,  in  afligning  the  bill  of  lading,  transfer 
that  liability,  and  give  aright  of  adion  againft  a  (ban- 
ger* And  the  cafe  of  Artazza  v.  SniallpkcCj  i  Eff. 
N.  P*  Caf*  2^.  was  relied  upon  as  in  point. 

Lord  Ellekborough. — ^The  bill  of  lading  nudges 
ibe  goods  deliverable  to  Hargreaves  and  Dalzel,  or 
their  afligns,  he  or  they  paying  freight  for  the  fame. 
The  defendants,  by  becombg  afiignees  of  the  bill  of 
lading  and  receiving  the  goods,  adopt  the  contrad. 
They  were  aware  on  what  terms  the  goods  were  to 

8  be 
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be  delivered,  and  by  accepting  them  they  accede  to  J^'^- 
thofe  terms.  They  derive  a  benefit  from  the  plain-  ^^^^j^ 
tiflPs  fervices,  and  muft  be  fuppofed  to  promife  him  a  v. 

recompence.  There  is  no  transfer  of  contraft  or  TiLotir 
right  of  adlion.  Till  the  delivery,  there  was  no  debt 
due  from  any  one,  and  the  affignees  then  became 
liable.  The  bill  of  lading  may  be  confidered  to  hav^ 
been  in  blank,  and  to  have  been  filled  up  with  the 
name  of  the  perfon  to  whom  the  delivery  is  made. 
The  liability  is  to  devolve  upon  a  fort  of  floating  ap- 
pointee,  and  when  he  is  determined,  he  is  fuppofed  to 
be  a  party  to  the  bill  of  lading,  and  to  enter  into  the 
contraft  with  the  mafler  which  is  therein  contained. 
To  whom  do  Hargreaves  £sf  Dalzel  order  the  goods 
to  be  delivered  ? — To  Taylor  £sf  Scn^  the  defendants. 
They  take  them,  «nd  they  muft  pay  the  freight. 

Verdia  for  the  plaintiff. 

In  the  enfuing  term,  Park  applied  for  leave  to  enter 
a  nonfuit,  contending,  that  after  the  captain  had  parted 
with  the  godds.  his  only  remedy  was  an  aftion  againft 
thfe  original  parties  to  the  bill  of  lading.  But  the 
Court  thought,  that  the  'defendants,  by  accepting  the 
gftods,  entered  into  an  implied  undertaking  to  pay 
the  freight,  and  a  rule  to  (hew  caufe  was  refufed. 

Garrow  and  Taddy  for  the  plaintiff. 

Park  and  Lawes  for  the  defendants. 

^      [AttoniiM,  Ka^t  UT  FrtfitfitU,  and  Tbtnant} 

Qq  3  At 


599 


Cock 
Taylor 
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1 8  X  X ,  As  to  the  liability  of  the  con- 

figneci  vide  Roberts  v.  Holt» 
2  Show.  443.  Where  goods, 
by  the  bill  of  lading,  are  deliver- 
and  Another,  ^^^  ^^  ^^  confignee,  on  his  pay- 
ing  fre^ht  for  the  famei  if  they 


are  delivered  to  the  configneet 
the  freight  cannot  be  recovered 
from  the  ronfignor.  Pcnrofc 
V.  Wilkes,  Abb.  Shipp.  Part  3. 
c.  7.  f.  14. 


Tuefdij, 
February  26*. 


Where  it  if  pro- 
mdtd  by  a  ihip's 
mrtides,  that  any 
of  the  CKW  who 
ihall  abfent 
themfelvei  from 
th«  (liip  without 
leave,  (hall  for- 
feit their  wagei, 
*  if,  liter  one  of 
the  crew  hat  fo 
abrenied  himfelf, 
the  mafter  re- 
ceives him  back 
tgain  ind  allows 
him  to  work  like 
the  others,  th« 
forfeiture  is 
waived,  an  1  tbe 
wjges  are  reco- 
Vtrable, 


Miller  v.  Brant, 

nrHIS  was  an  zGdon  by  a  foreign  feaman  agaixift  his 
captain,   for  wages  earned  on  a   voyage  from 
Ri^^a  to  the  port  of  London. 

The  defence  was,  that  the  plaintiff  had  figned  ar* 
ticles,  whereby  it  was  provided  that  if  any  of  the  crew 
fhould  abfent  themfelves  from  the  ihip  before  (he  was 
unloaded,  without  the  mafter's  leave,  they  fhould  for- 
feit the  whole  of  their  wages  ;  and  that  after  the  ar- 
rival of  the  fhip  in  the  port  of  London,  and  before  Ihe 
was  unloaded,  the  plaintiff  was  abfent  from  her,  with« 
out  leave,  a  day  and  a  night, 

Thefe  fafts  were  proved  ;  but  it  further  appeared, 
that  when  the  plaintiff  returned  to  the  fhip,  the  de- 
fendant again  took  him  into  his  fervice,  and  that  be 
worked  in  difcharging  the  fhip  like  the  other  men. 

Lord  Ellenborouoh.— I  am  of  opinion  that  the 
forfeiture  was  waived.  The  defendant  might  have  re- 
fufed  to  receive  the  plaintiff  again,  or  infifling  on  the 

forfeiture 
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forfeiture,  might  have  entered  into  a  frefh  agreement  1811 
with  him ;  but  by  permitting  the  plaintiff  to  return 
and  to  work  in  the  difcharge  of  the  cargo,  he  mud 
be  taken  to  have  pardoned  the  offence  which  had  been 
committed,  and  he  cannot  afterwards  revert  to  the 
forfeiture.  The  plaintiff  is  therefore  entitled  to  his 
wages  at  the  ftipulated  rate,  as  if  there  had  been  no 
infraction  of  the  articles. 

Verdia  accordingly. 

Topping  and  Efpinajfe  for  the  plaintiff. 

Fark  and  Vlolan  for  the  defendant* 

[Attoroiffs,   RupfingbMrn  and  7m«/.] 


FarRANCE  V.  ElKINGTON.  Weantfd«y, 

February  27. 

nrHIS  wasana6tion  on  xi  Geo.  2.  c.  19.  for  double  if  tenant  from 
rent.  ^"V^^rii  / 

gtve  nil  landlord 
notice  that  he  will 

The  firft  count  of  the  declaration  ftated,  that  the   Tgen^r.^" 
defendant  held  a  dwelling-houfe  as  tenant  thereof  to   t^en"he  c^- 
the  plaintiff,  and  on  the  20th  February  18 10  rave   «»ngencyhap. 
notice  to  the  plaintiff  of  his  intention  to  quit  the  faid   \Mt  tu  an  «c. 
dwelling-houfe  ^/yi^»  ^j  he  could  pojftbly  get  another   ^^uxd^M^ 
Jituation ;  that  on  the  29th  of  September  following 
he  did  get  another  fituation,  and  ought  to  have  quitted 

Q  q  4  the 


rent 
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the  plaintiff's  dwelling  houfe^  but  that  he  remained  in 
poffeflion  of  it  till  the  25th  of  March  1810 ;  nAcrrfjy 
he  became  liable  to  pay  ^1089  bdng  double  the 
Elkimgtos*  yearly  rent  for  the  time  he  fo  held  over  after  the 
expiration  of  the  notice  to  quit. 

The  declaration  being  opened, — 

Lord  Ellenborough  expreffed  himfelf  of  opinion 
that  the  notice  to  quit  was  too  vague,  and  that  this 
cafe  did  not  come  within  the  ftatute. 

Garrow  and  Campbell^  for  the  plaintiff,  brought  to 
bis  Lordfhip's  notice  the  words  of  the  ftatute,  which 
are,  ^*  that  if  any  tenant  ihall  give  notice  of  his  in- 
**  tention  to  quit  the  premifes  holden  by  \amata  time 
**  mentioned  infuch  notice^  and  (hall  not  deliver  up 
**  the  poffeffion  thereof  accordingly,  then  fuch  tenant 
^^  (hall  thenceforward  pay  to  the  landlord  double  the 
t  *      "  rent  which  he  fliould.  otherwife  have  paid/'    The 

time  mentioned  in  this  notice  was,  —  as  foon  as  the 
tenant  could  get  another  fituation.  When  he  got 
another  fituation,  the  time  was  afcertained,  Idcertwn 
ejl  quod  certum  reddi  patefi. 

Lord  Ellenborough.—- I  am  clearly  of  opinion 
that  the  notice  is  not  within  the  ftatute.  It  only 
amounts  to  this^  that  the  defendant  would  quit  when 
he  found  it  convenient.  There  muft  be  fome  fixed 
time  mentioned  before  the  double  rent  can  attach. 
Would  the  landlord  have  been  bound  by  this  notice? 

Could 
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x8ii. 


Far&ancb 

V. 
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Could  he  let  the  houfe  to  another  tenant  on  the  con- 
tingency of  the  defendant's  getting  a  (ituation  to  fuit 
him.   -  This  attempt  to  recover  double  rent  under  the 
prefent  circumftances  is  an  experiment  which  had  EtKiKgxoii. 
better  have  been  avoided  (a). 

There  being  other  accounts  for  ufe  and  occupation, 
and  for  not  ufing  the  premifes  in  a  tenantable  man- 
ner, the  caufe  was  referred. 


Garrow  and  Campbell  for  the  plaintiff! 
Park  and  Efpinajfe  for  the  defendant 


[Attoniiesy  Arr^vt/mHi  and  Jib§d*/.] 


(a)  The  fads  of  the  cafe 
were,  that  the  defendant  held  the 
houfe  in  queftion  at  a  rent 
greatly  under  its  value ;  that  he 
gave  a  notice  in  writing,  to  the 
purpofe  dated  in  the  declara- 
tion ;  that  on  the  29th  of  Sep- 
tember,  he  himfelf  removed  to 
another  houfe  which  he  pur** 
chafed ;  and  that  he  underlet  the 


plaintifiPs  at  a  confiderable  pre- 
mium. 

There  ig  no  necefiity  for  a 
notice  under  this  ad  of  parlia- 
ment to  be  in  writing,  at  leaft 
where  the  tenant  holds  under  a 
parol  demi(e.  Timmins  «•  Rov^  . 
linfon,  3  Burr.  1 603, 


Brown 
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52^i«.  Brown  v.  Pigeon. 

t^  bf  Sr'    THIS  was  an  aaion  for  a  malicious  arreft. 

tatned  for  a  tna- 
Kcious  irreft  hy 

A.  tgainft  B.  if  PigeoH  owcd  BrowH  £1^*  Brown  owed  Pigetm 
u!m  for  whih  he  i&i o. — Browti^  meaning  to  allow  the  latter  fum  by  way 
although  B.  was  of  fet-off,  arrefled  P/^^0A2  for  the  balance  of  £i^. 
^thi^^  Immediately  after,  P/^^o»  arreft ed  Brown  for  ^lo, 
which  was  the  a£t  now  complained  of.  Pigeon  took 
out  a  fummons  to  ftay  proceedings  in  the  adion  againft 
him,  and  offered  to  pay  J&23.  Brown  refufed  to  take 
more  than  4f&i3.  A  judge  finally  ordered  proceed- 
ings to  be  ftayed  in  the  aftion  againft  Pigeon^  on  pay- 
ment of  ^13  and  cofts,  and  in  that  againft  Brown^ 
onpayment  of  ^10,  without  cofts. 

Park^  for  the  plaintiff,  contended,  that  when  he  was 
arrefted,  he  was  not  indebted  in  any  fum  of  money 
whatever  to  Pigeon^  who  on  the  contrary,  by  his 
own  confeffion,  owed  him  ^13.  It  is  only  the 
fum  due  upon  ftriking  a  balance,  that  can  be  confi- 
dered  the  fum  due  from  one  party  to  another.  The 
defendant  had,  therefore,  held  the  plaindff  to  bail 
malicioufly,  and  without  any  probable  caufe. 

Lord  Ellenborough.— The  defendant's  con- 
dud  in  this  trahfadion  was  highly  vexatious  and  re- 
prehe^fible;  but  this  adion  cannot  be  maintained. 

He 


\ 
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He  had  not  only  a  probable,  but  a  real  caufe  of  1811. 
aftion  againfl;  the  plamtiff  at  the  time  of  the  arreft. 
The  crofs  demands  were  feparate  and  diftind.  The 
ftatute  of  fet-off  is  not  compulfory.  The  defendant 
\vas  not  obliged  to  fet  off  the  debt  due  to  him  from 
the  plaintiff,  and  the  plaintiff,  although  he  held  the 
defendant  to  bail  only  for  ^13,  might  have  recovered 
the  5P23.  The  defendant's  harraffing  proceeding 
vras  a  fit  fubjed  for  a  fummary  applicadon  to  a  judge, 
vrhich  has  been  effe£hially  made ;  but  when  a  debt  of 
j^io  was  due  to  him,  he  is  clearly  not  liable  to  an 
a^ion  for  malicioufly  holding  the  plaintiff  to  bail 
without  any  reafonabje  or  probable  caufe. 

A  juror  was  withdrawn* 

Park  and  Efpinajfe  for  the  plaintiff. 

Garraw  and  Barrow  for  the  defendant, 

[Attomies,  Tiliy  and  Gtdmgad,} 

—  '■'■■■#* 

FiJe  Tid.  Prac.  153.    Dr.  Turlington's  cafe^4  Burr  1995. 
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Friday, 
March  1. 


IfaUUofett. 
change  is  ac- 
cepted, **  payab  e 
at  Meffi.A.B. 
to*  C«.  y  who 
tre  bankers  in 
the  city  of  Lon- 
don, a  prefent* 
nent  of  the  bill 
lor  payment  to 
their  clerks,  at 


the  CUtrtHj 
Jioufi'is 


ring 


Reynolds  v.  Chettle. 

npHIS  was  an  aftion  by  the  indorfee,  againft  the 
acceptor  of  a  bill  of  exchange,  accepted,  payable 
at  Meffrs.  Harrifon  &f  Co/s. 

Thefe  gentlemen  carry  on  their  bufinefsr  of  bankerg 
at  No.  I,  Manjion  Houfe  Street,  in  the  city  of  London. 
The  bill,  when  due,  was  prefented  at  the  Clearing 
Houfe  (a)  in  the  city,  tothe  cTerks  of  Meflrs;  Har^ 
rifon  bf  Co.^  who  faid,  it  would  not  be  paid. 

Garrowy  for  the  defendant,  indfted,  that  according 
to  the  late  decifion  in  C.  P.  (6),  the  plaintiff  was  bound 
to  fhew,  that  the  bill  was  prefented  at  the  banking 
houfe  of  MeiTrs.  Harrifon  isf  Co.  in  Manfion  Houfe 
Street. 

Lord  Ellenborough; — I  think  a  prefentment  to 
thjB  banker's  clerks  in  the  Clearing  Houfe^  was  a  pre- 
fentment at  Meffrs.  Harrifon  &f  C^.'s  within  the  mean- 
ing of  the  acceptance. 


In  an  adion  on 

chaie.^";  The  defendant  had  given  the  plaintiff  notice,  to 

pi.int.ff  cannot     prove  what  confideHition  he  gave  for  the  bill :  which, 

be  com,-eUed  to     ^  ^  °  '  ' 

prove  Mhat  con.  it  was  fubmittcd,  he  was  bound  to  prove  accordinelv* 

fideration  he  r  6  / 

gave  for  ir,  by  a  _ 

piere  notice 
that  he  will  be 
Required  fo  to  do. 


{a)  Vide  Fernaodej  v.  Glynn,  i  Camp.  426. 
han  V.  Aylett,  ante  550. 


(*>  Caflag. 

Lord 


•-> 
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Lord  EiXENBORouoH. — ^The  notice  is  infufficient 
to  throw  this  burthen  on  the  plaintiflF,     You-  muft 
firft  caft  fome  fufpicion  upon  his  title,  by  ihewmg 
that  the  bill  was  obtained  from  the  defendant,  or  fome     ^"*'^'^"* 
previous  holder^  by  force  or  by  fraud. 

The  plaintiff  had  a  vef  did. 
GafelUe  for  the  plaintiff. 
Garrow  for  the  defendant. 

[Attorniti,  IVeJIott  ind  MinJkaU.^ 

yiJi  Reel  V.  Marquig  of  Head-fort,  aniet  574. 


L  AN  YON  V.  BlANCHARP.  Mtfd^'i. 

_^__  ,  *         r       1    *•  If  an  agent, 

nrHIS  was  an  action  to  recover  the  amount  or  a  lofs  employed  to 

received  bf  the  defendant,  upon  a  policy  of  in*  nnce  on  goods, 

furance  which  he  had  effeSed  as  a  broker.  JJ^"".''i!r» 

er  of  the  goode 

1   •     •/T»  t     •  s^  Tr.  I  to  tnother  per- 

The  plaintiff  being  at  Monte  Vtdeoy  wrote  to  one  fon  whom  h« 

Crowgy  at  Falmouth^  inclofing  an  unindorfed  bill  of  effeaThe^iicy, 

lading,  of  certain  tallow,  deliverable  to  the  fliipper's  l^^^enSn^ 

order,  and  direftin?  him  to  effeft  an  infurance  on  the  «^«  j»]«y  for 

«  ^  the  balance 

tallow,  and  to  employ  a  good  houfe  at  Liverpool  to  due  to  him 

fell  ^*°'  ^^  *^^' 


D|.AllCHAltD 


^  Cases  at  Kisi  prws. 

^^^^       fell  if,  for  the  plaintiflF's  benefit.   Crowgy  came  to  Loft' 
Lanyon     ^<^^9  employed  the  defendant  to  eflfeft  the  infurance, 
reprefented  that  he  had  authority  to  indorfe  the  bill  of 
lading,  and  adluatly  did  indorfe  it  accordingly,  to  a 
perfon  at  Liverpool  named  by  the  defendant.    The 
defendant  effe&ed  the  policy.    The  fhip  was  loft,  and 
he  received  the  fum  infured  from  the  underwriters. 
This  he  claimed  to  retain,  to  fatisfy  a  balance  due  to 
him  from  Growgy* 

Garrowy  for  the  defendaiiit,  cofntended,  that  he  had 
a  general  lien  npon  the  policy  before  the  lofs,  and 
upon  the  money  received  ihice,  as  between  himfelf 
and  the  perfon  by  whom  he  was  employed.  Croxgf 
reprefented  himfelf  in  this  tranfa£lion  not  as  an  agent, 
but  as  a  principal.  He  appeared  to  have  authority  to 
indorfe  the  bill  of  lading,  and  the  defendant  had  no 
means  of  knowing,  that  the  tallow  was  to  be  fold  for 
the  account  and  benefit  of  the  plaintiff.  The  former 
cafes  upon  this  fubjed  had  turned  upon,  whether  a 
principal  was  difclofed,  or  the  perfon  employing  the 
broker  appeared  as  principal  himfelf.  Here  Crowgj 
aflumed  dominion  over  the  bill  of  lading,  and  the  de- 
defendnnt  had  r^afon  to  believe,  that  the  policy  was 
effefted  for  his  benefit. — But — 

Lord  Ellenborough  was  of  opinion,  that  in  tran- 
faftions  of  this  fort,  if  an  agent  reprefents  himfelf  to 
have  a  power  which  is  not  intruded  to  him,  his  prin- 
cipal is  not  bound  by  his  a£b  i  that  the  perfon  who 
gives  faith  to  the  reprefentations  of  the  agent,  muft 

run 
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run  the  rifle  of  their  being  true  or  falfe  j  and  that  as 
Crnvgy  had  no  authority  to  indorfe  the  bill  of  lading, 
or  to  aft  as  proprietor  of  the  tallow,  the  defendant  «• 

was  only  a  fub-agent,  and  could  not  retain  the  fum  he 
had  received  upon  the  policy  from  the  perfon,  for 
whofe  ultimate  benefit  it  was  effefted. 

Verdift  for  the  amount  of  the  lofs,  fubjeft  to  a  de» 
duftion  for  the  premiums  and  other  charges  due  on 
this  particular  policy, 

Park^  JVri;/x  and /?/VZ^tfr^;i,  for  the  plaint!  ff« 

Garrow  for  the  defendant. 


Fide  Maans  v.  Henderfon,  i  Eaft,  335.    Snook  «.  Datidfoa^ 
ante  21^. 


ACKLAND  V.  P£ARC£. 

Coram  Le  Blanc,  J.  {a).  March  i 

•^I'HIS  was  an  a£Hon  on  a  bill  of  exchange  for  ^386,  a  bui  oT et- 

dated  15  May,  18 10,  acccepted  by  J.  Wain^  drawn  the^'ni'rfa*' 

by  the  defendant,  payable  to  his  own  order  10  days  ^^^^^^' 

after  date,  and  indorfed  by  him  to  the  plaintiff.  «'"wa  in  com.- 

'  '  f  uenc*  of  an 

iilurious  asre«- 
inem  for  difcounting  it,  although  the  drawer,   to  whofe  order  it  m-as  payable,  wae  nol  privy  to  thk 
agreement. 

(ii)  Lord  ELLBNBo&oncH  C.J.  was  this  day  at  Windfor  at- 
tending the  Queen's  counc 

10  J.Wai^ 
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1810.  Defence, — ^ufury  in  the  formation  of  the  hill. 

J.  Wain^  the  acceptor,  fwore,  that  being  much 
prefled  for  the  fum  of  5^250,  he  apph'ed  to  one  White 
to  difcount  a  bill  for  that  amount.  White  refufed,  as 
the  bill  had  too  long  to  run,  but  offered  if  he  could  get 
Pearce^  the  defendant,  to  draw  a  bill  to  be  accepted 
by  him  at  10  days,  for  ^^^6,  to  give  him  £%so  in 
cafli,  and  a  returned  bill  of  another  perfon  for  ^136, 
on  condition  that  he,  White^  fhouldx  receive  for  this 
accommodation  the  fum  of  /[lo.  The  bill  in  quef- 
tion  was  accordingly,  at  Wain*s  folicitation,  drawn  and 
indorfed  by  the  defendant,  who  was  not  made  ac* 
quainted  with  the  agreement.  Wain  having  accepted 
the  bill,  carried  it  to  White^  received  from  him  a  cheque 
for  ^^250,  but  not  the  bill  for  £\7^6j  or  any  thmg 
more,  and  paid  him  the  ftipulated  fum  of  ^^lo. 

Toppings  for  the  plaintiff,  contended,  that  this 
was  not  ufury  which  would  defeat  this  afh'on,  as 
the  agreement  was  not  between  the  parties  to  the 
bill.  The  defendant  was  entirely  ignorant  of  the  man* 
ner  in  which  the  bill  was  to  be  difcounted,  and  its 
character  could  not  be  determined  by  what  took  place 
between  the  acceptor  and  third  perfons.  The  ufury 
was  in  the  difcounting  of  the  bill,  and  not  in  its  forma- 
tion. It  was  therefore  valid  in  the  hands  of  a  bondjide 
indorfee  for  value. 

Le  BlanCyJ.  I  am  clearly  of  opinion,  that  if  ITtfi/i 
is  believed,  this  action  cannot  be  maintained.  The 
bill  was  drawn  under  an  ufurious  agreement.    The 

drawer's 
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drawer's  ignorance  of  this  agreement  is  immaterial. 
Had  the  bill  been  in  exiftence  before  the  agreement, 
the  ufury  between  Wain  and  White  would  not  have 
vitiated  it  in  the  handsof  the  plaintiff;  biit  the  agreement 
was  the  caufe  of  its  formation.  If  a  bill  of  exchange 
muft  be  valid,  becaufe  the  parties  to  it  cannot  be  proved 
to  have  had  notice  of  the  occafion  for  drawing  it 
and  the  purpofes  to  which  it  is  to  be  applied,  this 
would  be  an  eafy  recipe  for  evading  the  ftatutes  of 
ufury. 

The  jury,  however,  diibeliewedWainj  and  found  for 
theplamtiff. 


6of 


x8ii. 

ACKLAND 
V 

Pearce. 


The  witnefs  called  to  prove  notice  of  the  diflionour  secondary  evi. 

of  the  bill  faid,  that  oh  the  day  it  became  due  he  left  'e'^rr^Jincf 

a  written  notice  of  its  having  been  diflionoured  at  the  S^^rrf'i'bii^^^^ 

defendant's  houfe.  exchgane,  wiih- 


Lb  Blanc,  J.  after  argument,  ruled,  that  fecondary 
evidence  of  the  contents  of  this  notice,  might  be  given, 
without  a  notice  to  produce  it,  and  compared  it  to  a 
nodce  to  quit  (a). 

Topping  and  Copley  for  the  plaindff. 

Garrow  and  Park  for  the  defendant  (b)^ 

[Attorniei,  ^jtiv^jr  and  Steventi 


out  .notice  to 
(produce  ic« 


{a)  Fide  Philipfon  v*  Chafe,  ante  110. 

{h)  In  the  enfuing  term  a  motion  wa«  made  to  fet  afide  the  Tcr- 
dia  in  this  cafe  as  contrary  to  evidence  ;  but  the  Judge'g  ruling  at 
mft  prsui.  was  not  queftioned. 

VoL.IL  Rr  I^iNDo 


«Qft 
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Saturdaft 


The  boUer  of 
m  hill  of  ez- 
chsage  b  ex- 
cufed  for  not 
K«vii^  notice  of 
itf  difhonour  in 
the  ufual  time, 
by  the  day  im 
which  he  Ihould 
regularly  have 
given  the  notice 
being  a  public 
feftival  during 
which  he 
is  thn&iy  tivbid. 
d^  by  his  rel»> 
gion  to  attend  to 
any  fecuiaiaf. 
6ifs» 


LiNDO  V.  Unsworth. 

HTHIS  was  an  a£tion  by  the  indorfee  agamft  the  drawer 
of  a  bill  of  exchange,  which  became  due,  and 
was  diflionoured  on  Saturday  the  6th  day  of  Odober 
laft. 

It  was  then  in  the  hands  of  Meffrs  Hoare  tff  Co.^ 
tjhe  plaintiflf  s  bankers^    They,  in  the  ufual  way,  gave  it 
to  a  notary,  who  returned  it  to  them  noted,  on  the 
morning  of  Monday  the  Stli-    The  fame  day,  the 
bankers  fent  to  give  notice  pf  the  diflionour  of  the  bill 
to  the  plaintiff;  but  he  being  by  religion  a  Jhc, 
and  this,  as  the  witnefles  (tated,  bdng  of  all  cele- 
brated throughout  the  year,  the  greateft  J^wifli  fef^ 
tivat,  during  which  it  is  unlawful  for  perfons  of  that 
perfuafion  to  attend  to  anyjort  of  bufinefs,  the  plain- 
tiff's counting  houfe  was  fhut,  and  there  was  no  way  to 
commimicate  notice  to  him  of  the  dtflionour  of  the  bill 
till  after  the  pod  had  been  difpatched.     On  the  9th 
he  fent  off  a  letter  by  the  poft,  giving  notice  of  the 
diihonoiu:  of  the  hill,  addreffed  to  the  defendant  at 
Lancafter. 


Pjrif, contended,  on  the.  authority  of  Stott  v.  Lifford^ 
1  Campb.  246,  and  Smith  v.  MtUletU  MU  208,  that 
the  notice  on  the  9th  was  fufficient. 

Toppings  contra^  obferved,  that  in  thefe  cafes  the 
p^es  all  lived  clofe  to  each  other  j  that  it  was  more 

important 
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import2ait  a  notice  (hould  be  given  early  which  had        181 1« 
to.  travel  to  st  diflance ;  and  that  the  plaintiff  was  hefre 
t>ound  to  have  fent  off  a  letter  containing  notice,  by 
the  poft  qI  the  8lh. 

L6td  EllbkboAouph.-^I  think  the  plamtiff  vnis 
excufed  from  giving  notice  on  the  8th,  iipon  the  fcore 
of  his  religion.  The  law  required  him  to  give  notice 
ivith  reafohable  diligence,  and  I  think  he  did  fo  if  he 
Ibit  off  the  kiter  as  fban  as  he  could  after  the  termina*: 
tion  of  the  feftival,  during  which  he  was  abfolutely 
forbid  td  attend  to  fecdlar  s^flairs*  The  la\^  merchant 
itefpe£ls  the  rriigimi  of  different  people.  For  this  reatfon, 
%eare  ncc  obliged  to  give  notice  of  the  difhonour  of  a 
bill  on  our  Sunday.  But  it  was  equally  impofiible  for 
the  defendant  to  giV£  this  notice  on  the  8th  of  Oc« 
toben  The  letter  fent  off  odthe  9th  is  therefore  Xuffi- 
«ienr. 

Ver<fi£t  for  the  plamtiff". 

Park  and  Marrfat  for  the  plaintfff. 

Tdpfing  and  Richard/on  for  the  defendants 

[AtiortAtt,  i^-ti'iif  and  B/aciftuA.^ 


Stat.  39  &  40  Geo.  3.  c.  42.f  or  Chriflmns  day  ;  but  this  feems 

*  for  the  better  obfervance  of  to  have  becii  fo  at  c%iininon  hw 

Good  Friday ,''  enacts, that  with  and    by    the  cuftom    of   mex^ 

refpefl  to  bills  of  exchange  and  chants.     Fi^g  Taflcl  v.  I«ewi^ 

promiflbry  notes.  Good  Friday^  1  LJ.  Raym.  743. 
i^all  be  confidered  like  a  Sunday 

R  r  2                                           H£Y8. 
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Tuefday 
March  S' 

An  Averment  tn 
a  declaration  that 
A.  D.  &  Co.  ac- 
cepied  A  bill  of 
cxciiaiise  accord- 
ing to  the  tifage 
and  cuftom  of 
merchants  14 
fjpp  >rtcd  by 
evidence  that 
the  bill  wiis  ac- 
cepted hy  C.  D., 
their  authorited 
a^ent,  fhui: 
.  «  For  A.  B.  Mf 

ca.  c.  />;• 


Heys  "j.  Hlseltine  and  Another. 

A  CTION  againft  the  acceptors  of  a  bill  of  ex- 
"^  change. 

The  declaration  alleged  generally,  that  the  defendants 
accepted  the  bill  according  to  the  ufage  and  cuftom  of 
merchants. 

The  bill  was  in  fad  accepted  by  an  authorized 
agent  of  the  defendants,  in  the  following  form :  *•  For 

Hefcltine  fff  Co.,  John  Wil/on.'' 

Park  objeded  that  this  was  a  variance,  and  .that 
the  declaration  fhould  have  averred  that  the  defendants 
accepted  the  bill  "  by  one  John  Wilfon,  their  agent  in 
that  behalf r 

Lord  ELLENECkouGH.— -If  the  defendants  accepted 
the  bill  by  an  agent,  in  contemplation  of  law,  they  ac- 
cepted it  themfelves ;  and  it  is  a  general  rule  in  plead- 
ing, that  faSs  may  be  ftated  according  to  their  legal 
effeft.  I  think  the  evidence  in  this  inftance  fupports 
the  declaration. 

The  defendants  had  a  verdid  on  the  merits. 

CarrviVy  Toppivg^sA  Cawpbelliox  the  plaintiff. 


P^rk 
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Park  and  Abbott  for  the  defendants, 

[Attornief,  Hurdznd  WelA^ 


605 


1811. 


Heys 

Heseltini 
and  Another. 


Fi'J^Hebifley  V,  Loader,  antej^S^,  and  the  cafes  there  referred  to. 


Eyre  v.  Palsgravjs. 

*  A  CTf ON  on  a  policy  of  infurance  from  Rtga  to 
Hull^  dated  7th  Auguft  1810.    The  fliip  was  cap- 
tured In  the  Selt^  on  her  way  home,  by  a  Damfc  pri- 
vateer. 

The  following  was  the  only  evidence  adduced,  to 
ihew  that  there  had  been  a  licence  to  legalize  the 
voyage. 

The  captain,  who  is  a  foreigner,  ftated,  that  when 
the  privateer  was  ajiproaching,  he  funk  (amongft  other 
documents)  a  paper  which  he  underftood  to  be  a  Britifh 
licence,  and  which  he  had  received  in  London  from 
Mr.  La  Marche. 

This  gentleman  be'ng  called;  faid,  he  had  read 
over  the  paper  given-  by  him  to  the  captaii;,  and  be- 
lieved it  to  be  a  regular  licence  for  the  voyage  in  quef- 
tfon.     However,  he  had  not  procured  it  from  the 

R  r  3  fecretary 


Tuefday/ 
March  5« 

When  a  (hip  b* 
fured  is  capnirod 
in  a  voyage  to 
an  eneuy*s 
country,  and  the 
BritKh  licence 
legalising  tbo 
voyage  is  loft,  to 
fliew  that  (he 
had  fnch  a  li- 
cence, ic  U  ne« 
celTary  to  prove 
the  kft  of  the 
paper  purport* 
ing  to  he  a  li- 
cence put  on 
hoard  the  (hip^ 
and  to  produce 
examined  rdpiet 
of  the  order  in 
council  for  grane* 
ing  the  licence, 
and  of  the  copjf 
of  the  licence 
prefenrcdintbe 
fecretary  of 
ftates  office* 


GASES  AT  NISI  PRIUi. 

fecretary  of  (late  hitnfelf,  but  hsld  receiveid  it  from  l^ 
Mr.  Eamss^  of  the  houfe  of  Earner ^  Mfiller  ^  Cop 

Parky  for  the  plaintif  ,  conteiuledy  that  the  liceoce 
beipg  loft,  this  was  fecopdary  evideppe  of  i(^  (U)iiteQt$ 
to  go  to  the  ji^iy. 

The  Attorney  Gener^l^  cunira^  mfifted,  that  ^e  order 
in  council  fhouid  be  produced,  authorizing  die  fecre- 
tary of  (late  to  grant  the  licence,  and  the  copy  of  the 
licence  preferved  tn  the  fepretary  of  (late's  oiEce.  At 
pommon  law,  a  licence  to  trade  with  the  enemy  could 
pnly  be  granted  under  the  great  feal.  Py  4^  Geo.  3^ 
f.  1 2.6,  upon  an  order  in  council  |>eing  made  for  that 
purpofe,  the  fecretary  of  (late  was  authorized  to  grant 
thefe  Iii:ences.  But  the  order  in  council  piuft  be 
proved,  to  (hew  the  validity  of  the  licence. 

Lord  Ellekborough.— If  the  objedion  is  taken, 
I  muft  decide  that  this  evidence  is  infufiicient.  Ajt 
prefent,  we  have  no  proof  of  a  licence  fiavmg  ever 
iflued.  All  we  know  is,  that  La  Marfhe  delivered  a 
paper  to  the  captain,  which  he  had  received  as  a  licence 
from  another  indiyiduaL  I  hope,  that  for  the  future^ 
attpmic^  in  cafes  of  this  fort  will  come  prepared  with  the 
proper  evidence  to  (hew  the  voyage  tabe  legaL  I  dp 
not  require  the  produ&ion  of  the  council  books.  On 
the  contrary,  it  may  be  dangerous  to  remove  them 
from  the  ofKce  where  they  are  depoiited ;  and  I  (hal| 
hold  it  quite  fufEcient  to  produce  an  examined  copy  of 
the  order  relied  upon.  For  the  fame  reafon,  it  is  un* 
pecedary  to  produce  the  licence  preferved  in  the  fe^ 

^retary 
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trdary  of  lbite*s  office.  Let  the  plaintiff  prove  that  ^"' 
the  liceiice  put  on  board  the  fliip  is  loft,  and  produce  ^Eyrh 
e^tamined  copies  of  the  order  in  council  and  of  the  v. 

licence  in  the  fecretary  of  ftate's  office.     I  truft  that  aU   P^LWRAf  e. 
concerned  will  take  nodce  of  the  rule  now  laid  down. 
The  prefent  plaintiff  muft  be 

Nonfuited* 

Park  and  Scarlett  for  the  plaintiff. 

The  Attorney  General  and  Marryat  for  the  de- 
fendants 

[Attoroieft  Xejfer  imd  BourJitlon,'\ 


Vide  KenfingtoD  i».  IngHs,  8  Eaft  273.    Rhtmi  ^  Wilkinfon, 


Smedley  q.  t.  V.  Roberts  and  Another.  March  7/ 

T^lfeBT  for  penalties  on  the  ftatute  of  ufufy.  5«rf/r,tiiati«n4. 

X-/  *  iog  money  m 


The  tranftftion  alleged  to  be  ufurious  took  place 
between  the  defendants  and  one  Piddingy  and  was 
fworn  by  him  to  have  been  as  follows : 

On  the  1 3th  of  December,  Pidding  owed  the  de- 
fendants, who  are  ftock  brokers,  ^8237.  lox.  and 
they  propofed  to*  hijn  to  continue  the  lojin  of  thi§  money 

R  r  4  till 


log  money  m 
ufurknn* 
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iSri.        till  the  loth  of  January  following,  on  his  pledging 

'  Smbdley     rfiOjGoo  omnium  with  them,  on  which  they  were  to 

-V.  advance  an'inftalment  of  ^looo  on  the  15th  of  De- 

^^A^*^^'      cember,  and  which  they  were  to  return  on  the  loth  of 

January,  at  3.8ths  higher  than  the  price  on  the  13th 

of  December.     He  agreed  to  the  propofal,  and  it  was 

carried  into  effeft.     He  accordingly,  on  the  loth  of 

.  of  January,  upon  receiving  back  his  fcrip  receipts  for 

the  £1 0,000  omnium,  gave  them  a  cheque  for  ^9275, 

which  was  duly  paid.     This  total  was  compofed  of 

£^8237.  10s.    the  original  debt;  the  ^1,000  inftaU 

raent ;  and  £2y.ios.  for  the  3-8ths; — which  laft  fum 

IS  more  than  at  the  rate  of  ^5  per  cent4)er  annum  for 

the  money  forborne.  —  The  credit  of  the  witnefs  was 

-V  .'  ''•**^     confiderably  fliaken  in  crofs  examination,  particularly 

by  the  account  he  gave  of  the  manner  in  wbich  this 

aftion  had  been  commenced.  —  No  very  fatisfadory 

explanation  could  be  obtained  of  the  nature  and  con- 

^  fequences  of  the  contrad  between  the  parties^  when 

money  is  thus  lent  on  continuation. 

Lord  Ellenborough  faid,  that  as  far  as  could  be 
difcerned  from  the  evidence  before  the  court,  there 
appeared  to  be  no  contingency  in  the  tranfadion,  and 
whether  the  market  rifes  or  falls,  the  lender  mull  re- 
cover his  principal,  together  with  the  advance  upon 
the  price  of  the  omnium.  If  fo,  where  that  advance 
is  above  the  legal  rate  of  intereft,  the  tranfadion  is 
undoubtedly  ufurious  ;  and  in  this  cafe,  if  the  witnefs 
was  believed,  there  muft  be  a  verdid  for  the  plaintiff. 
But  his  lordfliip  pointed  out  the  improbability  of  fe- 

veral 
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Co^ 


vera!  parts  of  Pidding^s  telUmony,  and  chiefly  left  it        1811. 
to  the  jury,  upon  the  credit  which  he  deferved.  ^-      -     — 


The  jury  immediately  found  for  the  defendants* 

.    The  Attorney  General y  Garrow  and  C(?/7y^«  for-the 
plaintifF. 

Park  J  Marryat  ^nd  Gumey  (or  the  defend^xiu 


Roberts 

«ndAnotizer« 


*  But  the  loan  of  money  pro- 
duced by  the  fale  of  ftock,  on 
an  agreement  that  the  borrower 
fhall  replace  this  flock  on  a  cer- 
tain day,  or  repay  the  money  on 
a  fubfequent  day,  with  fuch  in- 
tereft  in  the  mean  time  as  the 
ftock  itfelf  would  have  produced, 
is  not  ufuriouSj  though  the  in- 
tereft  exceed  5/.  per  cent.  Tate 
v.Wellings,  3  T.  R.  551.  So 
where  A.  owing  B.  fo  much  mo- 
ney on  a  given  day  as  would 
have'purchafed  a  giv^n  quantity 


of  dock,  B«  took  a  bond  from 
A»,  conditioned  for  the  transfer 
to  B.   on  a  future  day  of  the 
'fame  quantity  of  (lock,   and  for 
the  payment  in  the  meantime  of 
fuch  intereft  as  the  fame  would 
have  produced:  this  was 'held 
neither  to  be  ufurious,  uorwithin 
the  dock-jobbing  adls.     Mad- 
dock  V.  Rumball,  8  £ail  304. 
Fide  etlam  Sanders  v.  Kentifh, 
8  T.  R.  162.     In  thefe  cafes, 
.  from  the  fall  of  ftock,alofs  might 
have  accrued  to  the  lender. 


Mullen 


4im 
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FmOianportli 
tM  Megal  ss 
WiDgatn4ms 
with  m  tntvay, 
altbougkeur 
cstmnerco  is  cn^ 
«if  dy  ezdoded 
food  the  pons 
d  Pniffis,  and 
theie  be  no  di- 
ibvatk  inttr. 
^Kourfe  betwera 
^e  two  eoun- 
Utt$4 — A  policf 
of  nforance  i» 
ftot  vktatod  by 
giring  le«Te  to 
fhelhiptopro- 
cced  to  any  port 
ID  a  particular 
lea  ta  which 
ibare  are  both 
hoftila  and  neu* 
tral  port! ,  unleft 
it  cas  be  (hewn 
that  it  was  in- 
lended  the  (hip 
flioulduifaa 
proceed  to  one 
cf  the  fomcT. 
—An  infiifancft 
ii  declared  to 
he  «<onthe 
•'cargo,  imig 
«  1031  ihdu 
'wtHtT    This 
doei  not  arooont 
to  AwafraBCy 
^at  the  wine 
conftirutes  the 
whole  cargOi 
and  that  no  other 
goods  (hall  be 
talceaonboafi^. 


MUJULER  V.  THOIffPSON* 

npEHS  was  an  a£Uon  on  a  policy  of  infurance,  dated 
17th  April  iSiQ,  ^  at  and  from  Cottsnburgbj  or 
from  off  Gottei^urgh  {if  the  (hip  fliould  have  pro- 
ceeded without  entering  that  port)  to  Kon^Jberg, 
with  leave  \p  (Zttj  fimulated  papers,  to  feek,  join 
wd  eacchaiige  convoys,  and  to  proceed  to  any  port  or 
pprtd  m  the  BattU  or  Gulph  of  Finland^  in  die  evept 
of  the  i(hip  >pot  b^njg  admiftqct  into  the  pprt  of  defti- 


it 


The  bfurance  was  decked  to  be  ^^  <m  the  carga^ 
Ifftjfg  1 03 1  bt^p^ads  WMCi  valued  of  £  1 6j>ef  bogjhead.^ 

The  {hip  was  Danl/h^  and  brought  a  cargo  of  wines 
from  Bwr^feaux.  Thefe  (he  unloaded  and  reloaded  ac 
Cbafbam.  Tbecaptain  liioewife  put  on  boanl  there  eight 
cafes  of  Britiih  manufactured  goods,  which,  together 
with  his  Britifii  papers,  he  (lowed  away  in  the  bottoni 
of  the  hold.  The  ihip  then  proceeded  on  her  ulterior 
voyage,  and  ajfter  touching  at  Gottenburgb  (he  was 
captured  by  a  French  privateer,  and  carried  mto  DaniT 
zic.  At  firft  there  appeared  no  evidence  againft  her, 
and  ihe  would  have  efcaped,  had  not  the  Britifii  goods 
and  papers  been  afterwards  difcovered.  But  by  means 
of  them  ihe  was  condemned  with  her  whole  cargo. 

Carrowj 
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G£(iTawy  for  the  undejtwrfters,  firft  obje£ted  tblt  the  .  <8i  i . 

royage  was  illegal,  as  oUr  fhips  are  eipcluded  from  ^  m^,  .g^ 

fConigJber^j  whiich  mud  tfaen^fore  be  foonfidered  atfi  «. 

enemy's  port.                                 •'  Tuo^fl^^ 

Lord  ELLENBocLOUoH.^^We  are  j^ted  very  di& 
courteoufly  there,  but  it  is  not  to  be  c(^dered  ai» 
enemy's  port^  Konigfberg  belongs  to  Pruffia.  We 
^re  placed  in  a  ftrange  anomolous  fituation  with  regard^ 
to  that  country  and  others  on  the  continent ;  but  it  i$ 
pot  that  of  war.  We  have  publi(hed  vfy  declaration 
of  war  ag^inft  Fruffta  $  we  have  not  iflued  letters  of 
marque  and  reprifals ;  we  hkye  not  done  any  a6k  of 
fiolUlity^  Therefore,  though  the  rebtjons  of  •  amity 
^e  not  very  ftrong  between  tis,  yet  we  ire  not  at  war 
ivith  Pruflia,  ^jA  a  voyage  from  England  to  a  Pruffian 
port  is  lior  illegal. 

Garrow  then  objefted,  that  there  bdng  various  ports 
in  the  Baltic  and  Gulph  of  Finland,  which  at  that  tinie 
were  decidedly  hoftile  to  this  country,  a  policy,'  giving 
leave  to  proceed  tp  apy  of  thefe,  was  Ulegal  on  the 
face  of  it. 

Lord  £llenborou0H.---Tou  muft  (hew  that  the 
parties  had  it  in  contemplation,  that  the  fliip  £hould 
proceed  to  an  enemy's  port  in  the  Baldc  or  Gulph  of 
Finland.  There  being  neutral  ports  within  thefe 
l|^ts,  I  will  prefume  th^t  (he  leave  was  meant  to  api* 
ply  to  f\ich  only,  t&H  the  contrary  is  proved  (a). 


(a)  Vi^  Bfirker  v.  Slakes,  9  Eaft  283. 


Carr<n»9 


Srz  CASES  AT  NISI  PRIUS. 

iBiT.  Garrmjj  laftly  mfifted,  that  the  underwriters  were 

^   .-"J  difcharged  by  the  8  cafes  of  Britiih  manufadtured 

ty.  goods,  taken  on  board  at  Chatham.  The  infurance  was 

Tnompson.    declared  to  be  ^'  on  the  cargo,  being  1031  bogjheads 

wine**    This  amounted  to  a  warranty,  that  the  whole 

cargo  confifted  of  wine,  and  that  no  other  goods  ihould 

be  taken  on  board. 

Lord,ELLENBORouGH.— I  thuik  the  targe  does  not 
mean  the  whole  cargp^  but  merely  that  the  infurance 
{hall  attach  upqn  that  part  of  the  cargo  which  confiils 
of  the  loji  hogflieads  of  wine.  There  was  na  war- 
ranty or  reprefentation  that  this  was  French  wine. 
The  riik  was  not  increafed  by  other  goods  being  put 
on  board.  The  fhip  was  not  declared  to  be  pf  any 
particular  nation.  There  was  nothing  illegal  in  fend- 
ing Britifh  goods  to  a  Pruflian  port,  and  I  do  not 
think  it  was  any  contraventioi)  of  the  terms  of  the 
policy. 

Verdid  for  the  plaindff, 

In  the  enfuing  term,  Garrow  applied  to  fet  afide  thfe 
verdia,on  the  ground  of  there  being  a  warranty  that  the 
cargo  ihould  confifl  of  nothing  befides  wines*  But 
the  Court  refufed  a  rule  to  fhew  caufe. 

The  Attorney  General^  Park  and  Holroyd  for  the 

pVintiff. 

Garrow^  Topping  and  Scarlett  f6r  the  defendant. 

[Attonies ,  Gattyt  and  J^Am/.] 

14  Jarman 
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JaRMAN  V  COAPE.  ^^\ 

TTHIS  was  an  aaion  on  a  policy  of  infurancc,  "  at 
and  from  London  to  any  port  or  ports,  place  or 
places  of  difcharge,  all  or  any,  on  the  continent,  with 
liberty  to  touch  .at  Heligoland,  and  during  any  time 
Are  might  ftay  there,  and  with  leave  to  carry  fimulated 
papers  and  a  Britifh  licence, /r^^  c^  capture  and feizure 
in  her  port  or  ports  of  difcharge  J* 

The  (hip  liaving  touched  at  Heligoland^  there  took 
in  a  fupercargo  and  proceeded  to  the  river  JaJe. 
When  flie  had  entered  the  river  and  come  to  a  place 
called  Hockxee^  the  fupercargo  went  on  ihore,  for  the 
purpofe  of  going  to  Farrelj  a  town  higher  up  ihe  river, 
to  announce  her  arrival  to  the  correfpondenf  of  the 
fhipper  there,  who  had  authority  to  give  orders  where 
the  goods  fhould  be  landed.  He  did  not  himfelf 
return  to  the  fliip,  but  fent  a  meffenger  to  Hockzee^ 
—with  what  orders  did  not  appear.  The  fhip  in  the 
mean  time  had  moved  higher  up  the  river ;  and 
when  (he  was  about  15  Engliih  miles  from  Varrel^ 
where  the  river  is  between  two  and  three  miles 
broad,  Ihe  was  feized  by  the  Douanniers  from  that 
port,  and  being  carried  in  there,  (he  w^s  afterwards 
condemned.  Ships  trading  to  Varrely  in  the  ordinary 
courfe  of  things,  never  unload  where  the  (hip  in  quef- 
tion  lay  when  flie  was  feized.  If  large,  they  proceed 
t9  a  creek  near  Echvarderi,    called  Varrel  Roads;' 

if 


If  by  a  policy  «f 
infuruice  the 
Ihip  is  warranted 
"  free  of  cap- 
ture, and  Qtlntn 
in  her  port  or 
ports  ot  diP 
charge  "  and 
ihe  is  taken  ia 
an  open  river  not 
within  the  limiu 
of  any  rrgul^ir 
port,  waiting  for 
an  opportunity 
there  to  dif- 
charge her  cargo 
in  a  clandeftin« 
manner,  the 
place  where  ih« 
is  taken  i*  to  be 
confidered  her 
port  of  difcharge 
within  the  meao* 
ing  of  the  po- 
licy, and  the 
underwriters  zn 
not  liable  for  xh» 
lofs. 


CASES  At  am  tkiuH. 

if  finally  they  enter  a  bafon  near  the  town  caJIed(  tb^ 
Varrel  Zeeh  It  was  fuggefted,  however^  although  nor 
dired  proof  was  offered  one  w^y  or  the  other,  that 
fince  the  French  douanniers  have  been  eftabliilfed  at 
Varrel  J  it  has  been  uflial  for  flnpe  from  Ltmdon  not  tor 
enter  the  Roads  or  th^  Zcelj  but  on  a  private  fignal 
bang  given,  to  difcrharge  their  cargoe^^  into  lighters 
in  the  Jacte.^  or  in  juices  by  the  fide  of  the  river. 

The  Attorney  General,  for  the  plaintiff*,  contended, 
that  as  the  fhipj  when  ffie  was  feized,  was  not  withiir 
the  port  of  Varrel^  nor  in  any  other  port,  the  lols  did 
not  come  within  the  warranty ;  and  he  refied  upon' 
Baring  r«  Vauxj  ante  541 ,  where  his  Lordfliip  had  put 
It  to  the  jury  to  fay,  in  what  port  the  fliip  lay  when 
ihe  was  taken  at  anchor  off'  Gio^ee. 

Lord  Ellenborough.-^To  difcharge  the  trader^ 
^niters  from  their  liability,  the  (hip,  when  ihe  was 
taken^  muft  have  been  \xi  fome  port  within  the  meaiung 
of  the  warranty.  The  words  of  the  warranty  here  are, 
not  free  of  capture  or  feizure  in  any  port  generally^ 
as  in  Baring  v.  VauK  ;  but,  "  free  of  capture  or  feizure 
in  her  port  or  ports  of  difcbarge.**  If,  when  flie  wasr 
fdzed  by  the  douanniers^  it  was  her  intention  to  unload 
her  cargo  on  the  adjacent  banks  of  the  Jade  the  firfl 
favourable  opportunity,  I  think  ihe  may  be  confidered 
as  within  the  limits  of  her  port  of  difehargei  akbougb 
ihips,^  when  no  danger  is  apprehendedj  do  not  ufually 
unload  there.  It  mud  have  been  in  the  contemplatioa 
of  both  the  contraftioig  parties^  that  the  goods  weie 
more  likely  to  be  landed  in  a  clan4is^infr  maiwer 
10  than 
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than  in  a  public  harbour,  and  a  feiziire  af  this  fort 
feems'  to  be  exa&ly  the  rifk  againft  which  the  under* 
writers  meant  to  guard  themfelves. 

The  jury^  without  hefitation^  found  for  the  de^ 
fendant. 

In  the  enfuing  term,  the  Attorney  General ^zpplied 
for  a  new  trial,  on  the  ground  that  the  (hip,  when 
^e  was  taken,  could  not  be  confidered  in  her  port 
of  difcharge ;  but  the  Court  thought^  that  this  was  a 
matter  of  hGt  which  had  been  properly  left  to  the  jury^ 
who  had  come  to  a  right  cohclufion. 

tlule  to  Cbew  caufe  refufe<t« 

The  Attorney  General  and  Marryat  for  the  plaintiff* 
Tark  and  Scarlett  fgr  the  defendant. 

[Attomiet  i>«%Mr  and  Mmi,] 
FiJf  Browo  V.  Ticrncy,  |  Taunt,  jxj. 


MOORSO^ 


(i5 


CASES  AT  NISI  PRIUS. 


Match  U 

tt  a  (hip  i'  de. 
tained  beyond 
the  days  of  de- 
murrage allowed 
by  the  charter- 
yatty,  the  ftipii* 
ated  demurrage 
»  prima  fade 
the  mcrfure  of 
compenCittoQ 
for  the  fur- 
ther time ;  hut 
it  it  competent 
to  the  owner  or 
the  freighter  to 
Aew,  that  thii 
would  be  more 
or  lefs  than  a 
fiir  compenfa- 
Bon  for  the  de- 


MooRsoM  V.  Bell* 

'THIS  was  an  a£Hon  of  covenant  upon  a  charter^ 
party,  for  detaining  a  (hip  beyond  the  ftipulated 
time  of  demurrage. 

By  the  charter-party,  50  lay  days  were  allowed  for 
loading  and  unloading,  &c.  and  the  freighter  was  at 
liberty  to  keep  her  ten  days  more  upon  demurrage, 
at  eight  guineas  a  day.  In  fad,  (he  was  kept  in  the 
London  docks  6^  days  beyond  the  ten,  before  fhe  was 
unloaded*  The  plaintiff  claimed  a  compenfation  for 
this  extended  time,  at  the  rate  of  eight  guineas  a  day. 
The  defendant  paid  money  into  Court  at  the  rate  of 
/;4aday.* 

The  plaintiff's  crew  confifted  of  12  perfons.  Of 
thefe  he  difcharged  nine  on  entering  the  docks,  and 
while  the  (hip  was  detained,  he  had  only  to  fupport  the 
ethers  and  four  ciiftdm-houfe  ofEcers. 


Lord  Ellenborough.— -If  a  (hip  \s  detained  be« 
yond  her  days  of  demurrage,  prima  fade  the  fum 
allowed  as  demurrage  (hall  be  taken  as  the  meafure  of 
compenfation.  This  is  a  rule  both  of  convenience  and 
of  juftice.  But  it  is  open  to  the  (hip  owner  to  (hew, 
that  more  damage  has  been  fuftained,  and  to  the 
freighter  to  (hew,  there  has  been  lefs  than  would  thus 
be  compenfated.  In  this  cafe,  no  more  than  the  fti- 
pulated 
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puiated,  allowance  for  the  demurrage  days  is  claimed         ign. 
by  the  owner,  and  the  jury  will  (ay  whether  he  is    ^'    '-'■    "^ 
entitled  to  fo  much*  oorsom 

Bell. 

The  jury  found  for  the  plaintiflFat  the  rate  of  ^7 
a  day. 

The  Attorney  Genera^  Garrow  znd  Ricbardfon  fog 
the  plaintiff. 

Park  and  Toddy  for  the  defendant. 

[Attornies,  William  and  Falmer] 


FiJg  Randal  «•  Lyncfa»  anti  355. 


Newsome  V.  William  Coles,   Georox  ColeSi   f*wJ«fi 

Mixoh  Op 

and  Charles  Coles. 

nrHIS  was  an  adion  againft  the  three  defaidants  as  iftftcndiflb- 
acceptors  of  a  Ull  of  exchange,  in  the  following   o'eXp.  a^f' 

£v  ^^  , notice  of  thii 

lOrm  .—  jmbli(hed  in  the 

London  Gazettti 

-   •    •     ^  •   .        -  .  .  ""^  ^«"t  round 

to  the  cuftonww  of  the  houfe,  one  of  the  paflnertorries  en  th^bufinefs  under  the  o^d  firn-,  and 
draws  and  accepts  biUs  in  that  firm,  the  other  peztnen  tre  not  bound  to  appW  for  an  iniimaioii 
againft  his  dobg  lb,  and  are  not  luble  upon  fuch  bUU  to  a  peifim  ignorabt  of  the  diflblution  of 
{ortnerihip. 

VoL.II,  Ss  «  London, 


CASES  AT  NISI  PRIUS* 

"London,  loth March,  1810. 

Nkwsomb  cc  ^2830.    l6s. 

and^Others.  "  ^^"^  months  after  date  pay  to  my  order  two 
f*  thoufand  eight  hundred  and  thirty  pounds  fixteen 
«  {hillings,  value  received. 

**  H.  Vos^ 
.  *«  Meffrs.  Thos.  Coles  &  Sons, 
•^  London, 

(Indorfed)  "  H.  Vos. 

*5  Accepted,  Thos.  Coles  &  Sons, 

«  At  Meffrs.  Brickwoods  &  Co." 

Thomas  Coles  and  his  three  fons,  the  prefent  defen- 
dants, formerly  carried  6n  bufinefs  in  partnerfhip 
together,  under  the  firm  of  '5  Thomas  Coles  i^  Som." 
The  father  died  in  1805,  and  the  three  fons  continued 
to  carry  on  bufinefs  under  the  fame  firm,  till  the  year 
1808.  George  and  Charles  then  withdrew,  and  efta- 
bliflied  a  new  bufinefs  under  a  new  firm.  Notice  of 
the  diffolution  of  partnerfhip  was  publifhed  in  the 
Lbndon  Gazette,  and  was  fent  round  to  the  cor- 
refpondents  of  the  houfe.  William  Coles  continued 
the  old  bufinefs  by  himfelf,  under  the  old  firm,  and 
accepted  the  bill  in  queflion,  drawn  upon  Meffrs. 
Thomas  Coles  £sf  Sons.  The  plaintiff  had  not  had 
I  any  dealinga  with  the  partnerfhip  of  *'  Thomas  Coles . 

&  Sons,'*  when  compofed  of  the  three  brothers; 
and  when  he  took  the  bill  in  queflion,  he  did  not 
know  that  that  partnerfhip  had  been  diffolved. 

The 
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-    The  Attorney^  General  having  opened  thefe  fafts        iSn. 

as  cpunfel  for  the  plaintiff,  contended  that  George  and  ^     '    m/ 

Charles  Coksvfere  liable  to  him  as  partners  with  their  «. 

brother  William.     They  muft  be  taken  to  have  autho-       9^1' 

rized  him  ftill  to  hold  them  out  as  partners  to  the 

world.     If  they  confented  to  the  old  firm  being  ufed 

by  him,  they  were  clearly    liable  as  much  as  if  the 

names  of  both  had  been  mentioned  by  their  authority 

and  their  confent  mud  be  prefumed  from  their  never 

having  i^ttempted  to  prevent  him  from  ufing  the  old 

firm.    Had  they  Applied  to  the  great  fe^,  as  it  was 

their  duty  to  do,  the  Chancellor  would  at  once  have 

granted  an  injun£tion  againfl  one  partner  drawing  or 

accepting  bills  in  the  partnerlhip  firm  after  a  diffolu- 

tion  of  the  partnerlhip. 

Lord  ELLENBdROUGH.  —  It  is  not  pretended  that 
the  defendants  Otbrge  or  Charles  Coles  ever  interfered 
with  the  bufinefs  carried  on  by  William  after  the  diffo- 
lution  of  the  partnerj(bip,  or  by  any  aft  whatfoever 
authorized  him  to  ufe  the  firm  under  which  they  had 
traded  together.  I  am  therefore  of  opinion  that  they 
are  not  liable  for  that  firm  being  ufed  by  him  without 
their  authority.  Ample  notice  had  been  given  of 
'  the  diffolution  of  the  partnerfhip ;  and  after  that,  it 
was  the  duty  of  perfons  taking  fecurities  in  the  name 
of  Thomas  Coles  isf  Sons^  to  enquire  who  were  defig- 
Hated  by  that  firm.  The  planuff  might  not  know  of 
the  diffolution,  but  he  had  the  means  of  knowing, 
and  the  partners  who  retired  could  not  remain  liable 
for  bis  ignorance.  I  think  they  w^ere  not  bound  to 
apply  to  the  Lord  Chancellor  for  an  mjun£tion,  or 

S  s  2  to 


6« 
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i8xr« 

NSWSOMS 
V. 

Coles 
and  Otherk 


to  iake  aoy  notice  of  the  firm  which  ehdr  farotKen 
plight  happen  to  ufe.  They  ware  difcharged  from 
all  liability  for  his  ads  by  the  diflblutioii  of  the  part* 
nerfliipt  afld  the  notice  which  was  communicated  of 
that  event.    The  plaintiff  muft  be  called* 

The  Amrney  General^  Onflow^  Serjeant,  and  CpmyH 
for  tfib  plaintiff. 

Garrowy  Park  and  Cracky  for  the  defendants. 


It  has  been  held,  that  notice 
of  thft  difTolation  of  partnerfhip, 
puhlifhed  in  the  GazettOi  is  fuf- 
ficient  as  to  all  who  had  no  deal- 
ings with  the  partnerfliip»  God- 
frey V.  Turnbull,  i  Efp,  N.P.C. 
371. ;  although  the  partner*  re- 
saaia  liable  for  the  ads  of  each 


other,  to  thofe  who  bad  been 
correfpondents  or  cu Homers  of 
the  houfe,  tMl  the  latter  have 
received  a  particular  notice  of 
the  diffolution  of  partnerihip. 
Graham  v«  Hope»  Peak.  Caf. 
154.  Gorham  v.  Tbompfon,  /(. 
42,    ^ 


aitnrdafy 
March  9. 


Arcangelo  v.  Thompson. 


A  CTION  on  a  policy  of  infurance,  dated  m  the 
year  17979  on  goods  by  a  (hip  warranUd  Danijb^ 
at  and  from  Trieite  to  Hamburgh. 


A  count  on  > 
policy  of  iiifur- 
■nce  laying  th« 
loCi  by  capture, 
is  fuftained  by 
evidence,  that 
the  ihip  was  cap- 
tured by  a  privateer ;  although  this  happened  ftom  a  collufion  between  the  mafter  cf  the  flitp  md  th# 
commander  of  the  privateer,  and  the  plaintiiT  might  k^ve  iccovuted  under  a  count  bytng  the  k6  bj 
the  barratry  of  the  nuifter. 

To  prove  a  warranty,  that  a  (hlpinfured  was  of  a  piirticitlar  nation,  it  'n  prima  facie  evidence,  that 
(lie  curried  the  flag  ot  that  nation  at  times  when  ihe  waj  tree  trom  all  danger  of  capcure»  and  that  tb* 
captain  addrefTed  himfclf  to  the  conful  of  th«t  nation  in  a  foreign  )H)rt. 

The  produdion  of  a  letter  dated  abroad,*  and  addreflVd  to  J.  S.  in  Eng^nd,  with  the  EngliQi  (hi;  «'ettev 
polt-ni:irk  upon  it,  which  direded  a  policy  to  be  effected,  is  fnificient  to  prove  that  J.  tf.  waft  "  the  per* 
Iba  rcTiUing  in  Great  Briinini  who  received  the  oider  for  wi  etfcdcd  luch  policy." 

The 
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The  lofs  was  laid  by  tapture. 

The  ftip  was  captured  by  a  French  privateer,  car-  ^"c^^o'^^^ 
ried  into  Venice^  and  there  condemned  together  with  Thoiipson. 
her  cargo.    This  appeared  to  have  happened  through 
an  agreement  between  the  captain  of  the  fhip  and  the 
captain  of  ^he  privateer^ 
•I 

Btft^  Serjeant,  for  the  defendant,  objeded,  that  the 
lofe  was  not  proved  as  laid,  and  had  not  arifen  from 
^n  hoftile  capture,  but  from  the  barratry  of  the 
tnafter. 

Lord  Ellenborough.— The  plaintiff  was  no  party 
to  the  barratrous  agreement  under  which  the  (hip  was 
taken.  As  to  him,  the  lofs  adually  arofe  from  the 
capture.  He  might  have  recovered  under  a  count 
laying  the  lofs  by  barratry ;  but  as  the  fiiip  was  adu« 
ally  taken  by  a  French  privateer,  1  think  this  declara- 
tion, laying  the  lofs  by  capture,  is  fuftained  by  the 
evidence  (a). 

To  prove  the  fliip  to  be  a  Dane  ihe  evidence  was, 
diat  the  captain  when  at  Tri^e  addrefled  himfelf  to 
the  Danijb  conful  there ;  that  when  he  left  that  port 
fae.  carried  Danijb  colours,  and  that  when  he  was 
brought  into  Venice,  he  had  (till  the  fame  colours  with 
the  French  flag  flying  over  thenu 


8  8  3  '  Be/i 
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18 1 K  Beji^  Serjeant,  contended  that  the  aSs  of  the  captain 

Arcangelo  ^^^^  ^Q  evidence  to .  Ihew  to  what  country  the  fliip 

V.         .belonged.     He  might  have  various  reafons  for  pafling 

Thompson.   ^  ^  Bdne^  aUhbugh  he  belonged  to  one  of  the  belli-*' 

gerent  powers.     Therefore,  fome  documents  fhould 

be  produced,  or  fome  witnefs  called  to  prove  that  the 

warranty  had  been  complied  with, 

Lord  Ellenborough. — I  think  the  adts  of  the 
captain  are  prima  facie  evidence  for  the  owner  of  the 
goods,  to  fhew  to  what  nation  the  fhip  belonged.  The 
circumftance  of  the  ,fhip  carrying  Danijb  colours 
when  fhe  was  captured,  would  have  very  little  weight, 
as  in  the  moment  of  danger  any  ftrange  flag  might  be 
hoifled  for  the  purpofe  of  deception ;  but  from  the 
captain  having  carried  Danijh  colours  when  he  failed 
fecurely  from  the  port  of  Triejle^  and  having  there 
addrefled  himfelf  to  the  Danijh  conful,  and  condu&ed 
himfelf  as  the  mafter  of  a  Damjh  fliip  would  have 
done,  I  conceive  there  is  fair  ground  for  the  jury  to 
infer  that  the  fhip  really  was  Danijb^  according  to  the 
warranty. 

The  policy  was  in  the  name  of  S.  Levj^  who  was 
averred  by  the  declaration  to  have  been  "  the  perfon 
refiding  in  Great  Britain,  who  received  the  order  for 
and  effefted  fuch  policy  (a).** 

To  prove  the  order^  the  plaintiflp's  counfel  gave  in 
evidence  a. letter  from  him,* dated  at  Triejie^  addreffed 


{a)  Stat.  28  G.  3.  c.  56. 

tp 
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to  Levy  in  LondoUj  and  having  upon  it  the  Englifh 
ihip-letter  pofl-mark,  with  the  date  of  1797*  . 


V. 


Lord  Ellenborough  held,  after  argument,  that  Thompson. 
this  was  fuiScient  evidence  of  the  receipt  of  the  order 
by  Levy^  before  the  effefting  of  the  policy. 

And  the  plaintiff  had  a  verdift  (ji).  * 

The  Attorney  Genera^  Garrom  and  Marryat  for  the 
plaintiff* 

Bejl^  Serjeant,  and  Carr  for  the  defendant. 


{a)  But  in  a  criminal  cafe^  where  or  when  a  letter  was  put 
the  poft-mark  upon  a  letter  does  into  the  poft  office.  Rex  v.  WaU 
not  fe^m  to  be  evidence  to  prove    fon,  i  Camp.  215, 


Wij-so;n  V.  The  Royal  Exchanob  Assurance 

Company.  '  March  9. 

TTHIS  was  an  afkion  on  a  policy  of  infurance,  at  and  ihtRoyaiEx. 
from  London  to  Lifbon,  on  wheat.  c^J^LJ^: «:«. 

for  a  Mai  icft 
*  •  *•    -         upon  a  cargo  of 

The  policy  contained  the  ufaal  warranty,  "  from  corn,  where  the 

11'  %   r  1  ifl  fliip  froiQ  the 

all  average  on  com,  unlefs  general.  perUs  imurtd 

againil,  becomes 
mt        r  e\  t  1.  «  f         /I  •  i^ap'Me  of  pur- 

Tne  faas  opened  were,  that  when  the  Ihip  was  ^^^mg  ihe^voyase, 
weighing  anchor  to  proceed  with  a  convoy  from  the  "cannTbc'^yo- 
Po%vns^  another  veflbl  ran  foul  of  her,  carried  away  JhrcVrMoT "* 

5  s  4  her  i>o"«fd«*i"u* 


<Sj4 
x8ix. 
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her  bowfprit,  and  damaged  her  hull.  She  was  ia 
confequence  obliged  to  go  into  Dover,  and  in  entering 
that  harbour  (he  received  farther  damage  by  ftriking 
on  the  bar.  A  furvey  being  made,  it  was  found  that 
fhe  was  quite  unfit  to  continue  the  voyage,  and  that 
fhe  could  not  be  repaired  without  an  expence  much 
greater  than  her  entire  value.  The  cargo  bemg^ 
infpeded,  was  found  confiderably  injured  from  the 
water  in  her  hold..  The  whole,  confiding  of  ii6o 
quarters,  was  landed  in  a  few  days.  Qf  thefe  400 
quarters  only  were  dry,  700  quarters  were  wetted^ 
but  were  kiln-dried,  and  the  reiidue  was  entirely 
fpoiled.  No  other  (hip  could  be  found  to  carry  the 
wheat  on  to  Lifbtm,  and  the  afiured  gave  regular  nodce 
of  abandonmeht. 


^^ere  a  fliip  is 
obCged  to  put 
back,  and  the 
damage  fhe  has 
fuftained  ii  of 
fuch  a  nature 
that  the  cannot 
purfue  her  voy- 
tge,  and  other 
fliupt  cannnot  be 

f  procured  to 
Cake  the  caigOi 
this  is  a  total 
1;// of  fliipy  cargo 
snd  freight,  boir. 
ttrer  tnconfider- 
able  the  dama^ff' 
fuftained  may 
be,  becaufe  tne 
iroyage  in  co^ 

'  CempUtktO  it 

'9S^ .   ■        >• 


The  Aturney  General  argued,  that  undin*  thefe  or* 
Cumfiances  the  plaintiff  was  entitled  to  recover  as  for 
a  total  lofs,  the  voyage  being  loft.  -  And  he  relied 
upon  the  cafe  of  Manning  v.  Newnbam,  of  which  he 
read  the  fubjoined  note  taken  by  himfelf  (tf). 

Lord 


{a)  Manning  v.  Newnham. 
Trxn.  178a. 

Adion  on  a  policy. 

Q.  Whetlier  an  average  or  a 
total  loft? 

The  jury  found  it  total 

It  appeared  that  the  (hip,  a 
Dutch  prne»  laden  with  fugar 
at  Surinam,  failed  from  Tortola 


according  to  the  warrant  j ;  foon 
received  damage  in  a  gak ;  wa« 
ordered  back  by  the  commaodea 
of  thf  convoy,  at  the  beft  thing 
to  be  done ;  was  there  fanneyedy 
and  declared  unfit  to  proceed  to 
London  ;  and  could  not  be  re- 
paired at  Tortola*  nor  ^at  St, 
Thomas'*^  which  19  the  next 
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Lord  Ellekborough. — ^I  accede  to  that  cafe  j  and 
if  it  fliali  be  proved,  that  the  voyage  here  was  nof 
worth  purfuingy  and  that  there  vfefe  no  med/ns  of  pqr- 

(uing 

r        ^ 


€tjj 


place.  No  (hip  coald  be  had  at 
Tortola  to  bring  the  i^hole  c^rgo 
or  the  greater  part  of  it.  The 
cargo  did  not  appear  tq  have 
received  any  fpecial  damage,  and 
was  fold  for  700/.  within  the 
fym  in  the  policy^  which  was 
above  12,000/.  Some  fugara 
^ight  have  been  fent,  and  there 
irould  have  been  many  thoafand 
pounds  profit  in  London*  The 
owners  purchafed  a-jds  of  the 
cargo,  which  was  not  yet  anri- 
Ytd.  The  infarance  was  wacrant- 
pd   free  from  fartiaiiar  ave- 

Lord  Mansfi^lp*  At  the 
trial  fevend  prejudices  ftruck  me. 
A  jealoufy  arifes,  (efpecially  in 
fafes  of  this  kind,  where  the  in* 
fured  takes  particular  average 
on  hirofelf)  of  permitting  the 
infured  to  turn  an  average  into 
« total  lofs. 

There  are  three  objeds  of  the 
infurance,  the  (hip,  the  cargo^ 
aad  the  freight.  The  kft  is  al- 
lowed to  be  a  total  lo(s ;  but  a 
queilion  arifes  upon  the  cargo. 
1  leift  it  to  the  Jury  rather  as  a 
nartial  ^fs.  They  found  it  total. 
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The  fame  prejudices  have  ftnicl^ 
me  fince  the  trial;  but  upon 
cgnfideration  we  all  agree  now 
that  the  Jury  have  done  right* 
If  the  voys^ge  in  contemplatioq 
is  lofty  or  is  not  worth  purfuing, 
this  is  a  total  lofe.  Here  the 
voyage  in  contemplation  is  of  4 
large  Dutch  fhip,  loaded  with 
fugar^  at  Surinam,  to  come  from 
Tortola, to  London.  Muchde* 
pends  upon  the  price  of  the 
goods  at  the  time.  Here  (he  i^ 
condemned  as  totally  unfit  tq 
proceed ;  and  there  is  no  fhip  to 
be  had.  Mud  the  infured  wait  t 
There  is  no  pretence  that  Hiipt 
enough  to  take  the  cargo  coul4 
have  been  had  Even  what  wa^ 
bought  is  not  yet  arrived  19 
England. 

If  the  voyage  4xrere  continued 
in  another  (hip,  there  ought  tq 
be  freight  pro  rata,  but  that 
is  allowed  to  be  wholly  loft. 
The  point  of  the  infurance  is 
not  the  ihip  alone,  but  her  arrU 
yal  in  London. 

We  are  therefore  all  of  opi- 
nion that  this  is  a  total  lofs.  It 
agrees  with  all  the  fafea,  and 
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fuing  it,  I  think  this  muft  be  coiifidered  a  total  and  not 
an  average  lof$. 

It  appeared,  however,  that  although  the  fhip  infured 
was  fo  much  fhattered  as  to.  be  unable  to  continue  the 
voyage,  there  was  a  brig  lying  in  Dover  harbbur  at  the 
time,  in  which  the  wheat  might  have  been  fent  on  to 
hifion ;  for  which  reafon,  as  well  as  on  account  of 
fome  irregularity  in  the  notice  of  abandonment.  Lord 
Ellenborough  was  clearly  of  opinion,  that  the  a&ioa 
could  not  be  maintained. 


A  poHcy  of  hi- 
furance  on  flro- 
uey  lent  to  tl>i 
Captain  payable 
•ut »/  the  freight^ 
Is  illegal ;  and 
the  premium 
canpot  be 
recovered  back 
from  the  under- 
Kiiiers. 


The  plaintiff  alfo  declared  upon  another  policy  on 
;f  .300  lent  to  the  Cafiain,  payable  oiit  of  the  freight.-— 

But— 

Lord  Ellenborough  held,  that  this  was  not  an 
infurable  intereft ;  and  the  policy  being  illegal  on  the 
face  of  it,  that  the  premium  could  not  be  recovere4' 

Plaintiff  nonfui  ted^ 

The  Attorney  General^  Lowes  and  Taddv^  for  the 
plaintiff. 


vre  are  afraid  much  confufion 
will  arife  from  too  great  nicety 
in  examining  what  ir  a  total  lofs 
of  a  voyage. 


Rule  for  new  trial  difcharged. 
Fuie  F^rk,  ^21.    Marfhall, 


Ccrraw 
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Garrtnv  and  Bofanquet  for  the  defendant.  161 1. 


Wilson 
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MooRsoM  V.  Greaves  and  Others* 


April  30. 


npHIS  was  an  adion  on  a  charter-party,  whereby  the 

the  plaintiflF  let  the  (hip  Crown  to  the  defendants,  fr«ght  by  th« 

for  a  voyage  to  any  port  or  ports  m  5/.  Domingo  and  ItumptilS  to 

back  to  London  ;  and  the  defendants  were  to  pay  the  tdld'^^?^' 

fumof^63oo  freight  for  the  firft  8  months,  "and  ^*^teri^* 

if  (he  ihould  take  up  longer  in  completing  the  faid  Seised,  md  iier 

voyage,  then  at  the  rate  of  471.  6d.  per  ton  per  month,  edTbuTb^fng  rf, 

for  fuch  further  time  as  Ihe  fliould  be  fo  employed  or  u7i^X^Tt  in 

CnMCed.'*  **^^*'  fS9odM  and 

^9  dclivert  them  to 

the  freighters, 
r»M       nf  /•!!  v«  '-»•  1  fl^  iccording  tothe 

The  Ihip  went  nrft  to  Port  au  Prmce^  wheve  ih€  charter-party: 
unloaded  a  part  of  her  outward  cargo.     The  fuper-  watnofuf^'* 
cargo  appointed  by  the  defendants  then  peremptorily  [^"ghtdSrin. 
ordered  her  to  Cape  Nicbola  Mole.    This  place,  being  the  detentioa 
at  that  time  occupied  by  General  Petion,  was  block-        *    *^ 
aded  by  General  Chrijlophey  and  the  fliip  was  taken  by 
one  of  his  cruizers  for  a  breach  of  blockade,  and 
carried  into  Port  au  Paix.     Here  her  cargo  was  con- 
fifc^ted,  and  fhe  was  detained  between  five  and  fix 
weeks.     At  the  end  of  that  time  fhe  was  liberated,  and 
returned  to  Port  au  Prince.    She  afterwards  took  in  a 
homeward  cargo,  which  fhe  brought  to  London  and 
.     ,  1^  delivere4 
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iSii.       delivered  to  the  defenddnts,  having  been  out  upon  &$ 
SviLsoK^  jidventure  about  ;3  months. 

ISTcJaVge        "^^  queftion  was^  whether  the  freightera  were 
AstuAANCK    liable  for  the  time  the  (hip  was  detained  at  Port  at^ 
CoMFAUTt    paix? 

The  Ammey  General  contended,  that  fiie  could 
not  be  coniidered  as  then  performing  the  voyage, 
fr  employed,  and  engaged  by  the  defeiuiant^.  — ^9 
But-. 


Lord  Ellekborouoh  thought,  that  as  the  ihip  ^ 
taken  in  proceeding  to  Cape  Nkboia  Mole^  by  order  of 
fhe  fupercaigOi  the  voyage  was  never  difcontinued,  and 
the  freighters  ^ere  anfwerabie  for  the  fubfequent  d^ 
tention,  in  the  fame  manner  as  if  it  hpd  arili^  finuR 
contrary  winds  or  from  an  efubargo* 

The  plaintiffs  had  a  verdi(l  fpr  their  whole  dof 
|nand« 

Carrowi  Marryat,  and  Camp^ll  for  the  plaintiff^ 

"lifae  Attorney  General  and  Fork  for  .the  ^efendaiita;, 

[AttoraiH,  iViii^,  and  ^«««  b'C^] 


nde  Havelock  v^  Qeddei,  ^9  £aft|  55c.    Randall  t^*  Lyocb^ 


CQUR? 
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i^ECOND  SITTINGS  IN  TERM  ATWESTMINSTER* 


Warrall  V,  Clare.  I^'^y^ 

Fetottaiy  i. 

♦T'RESPASS  for  breaking  and  entering  the  plaintiff's  J^.^^'J^'^^^ 
hottfe  and  expelling    hioi   from   the  pofieffion  1  landlord  for 

^U^^^u^r  turning  him  oae 

UiereOt.  of  poTeffion,  tha 

defendant  pleadf 
•  faa  by  which 

Pka^  that  the  defendant  demifed  the  houfe  in  queC-  the  leafe  was 
tioii  to  the  plaintiff  for  a  term  of  years,  under  a  cohdi-  the  piainW  r*. 
tion,  that  if  the  plaintiff  fliould  hold  an  auaion  on  the  t^.^'^^^Xn 
premifes,  it  ihould  be  lawful  for  the  defendant  to  re-  *«  ^*^  » ^. . 

M  *  proved  by  wIucb 

enter ;  that  before- the  time  when^  &c.  the  plaintiff  had  the  leaf&was 

held  an  auftion  on  the  premifes;  wherefore  the  de-  piuntliF cannot 

fendant  entered   and  expelled  him,  as  he   lawfully  1'i.tiwof^^^^ 

might,  for  the  caufe  aforefaid.  fotfeiturc;  but 

o     '  he  ought  to  have 

replied  this  fpe- 

Replication,  adnutting  the  demife,  dfi  ivjwrlA  fud  ance^of\hepieL 
propria  ab/que  rejiduo  cauff$% 

The  fafts  proved  were,  that  the  defendant  had  com- 
mitted the  trefpafs ;  that  the  plaintiff  had  previouily 
held  an  auaion  on  the  premifes }  and  that,  between  the 

au^n 
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xBii.        au£lion  and  the  trefpafs,  the  defendant,  with  notice 
^Warrall*  ^^  ^^^  ^^^^^  ^^  forfeiture,  had  accepted  rent  fix)m  the 
plaintiff. 


V. 

Clare. 


The  plaintiflTs  counfel  contended,  that  the  iffue  muft 
be  found  for  him,  as  the  acceptance  of  rent  was  a 
waiver  of  the  forfeiture,  and  had  the  effefl:  of  entirely 
doing  away  with  it,  fo  that  the  defendant's  right 
of  entfy  was  gone,  and  he  Was  a  trefpaffer  in  coming 
upon  the  premifes.-^But— 

Sir  James  Mansfield,  C.  J.  held,  that  the  defend- 
ant  had  fully  fubfliantiated  that  part  of  his  plea  which 
was  in  iffue,  by  proving  that  the  audion  had  been  held 
on  the  premifes,  and  that  a  forfeiture  had  been  once 
incurred.  The  acceptance  of^rent  was  a  waiver  of  the 
forfeiture,  and  barred  the  defendant's  right  of  entry ; 
but  this  was  matter  of  fpecial  replication,  and  could 
npt  be  taken  advantage  of  under  the  de  injurid  abfque 
rejiduo  caufa^  which  merely  put  in  iffue  the  holding  of 
the  audion. 

Plaintiff  nonfuited« 

Shepherdj  Serjeant;  and  Comjn  for  the  plaintiff. 

f 

Bejl^  Seijeant,  for  the  defendant. 


ADJOURNED 
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Coram  Lawrekob,  J. 
Wolf  v.  Summers. 


Thurfdif, 
February  tt'i 

npROVER  for  a  trunk  filled  with  wearing  apparel.   The  mafter  of 
^   and  a  writing  delk.  :„Tw' 

of  I  palTenger 

The  plantiflF  had  returned  "to  England  from  the^^'^Jf^^* 
Brazils  in  a  fhip,  of  which  the  defendant  was  mailer. 
The  plaintiff  himfelf  came  afhore  at  thefirft  port  thefliip 
made  in  the  channel,  and  travelled  to  London  by  land. 
The  articles  in  queftion,  which  were  part  of  liis  lug- 
gage, he  left  behind  him  to  come  round  with  the  fliip. 
When  fhe  arrived  in  the  River,  he  fent  to  demand 
them ;  but  the  defendant  .refufed  to  .deliver  them  up 
till  he  fhould  be  paid  ^15. — ^faying,  that  the  plaintiff 
was  to  pay  ^30.  for  his  paffage^  and  had  then  paid  only 
one-half  of  that  fum. 

Shepherdy  Serjeant,  contended,  that  even,  although  , 
^15.  for  the  plaintiff's  paffage  was  due,  the  defendant 
had  no  right  to  detain  his  luggage  for  that  fum.  The 
trunk  and  writing  de(k  were  not  articles  of  merchan- 
dize for  which  freight  was  due.  They  were  mere 
acceffaries  to  the  plaintiff's  perfon ;  and  it  was  for 
carrying  the  plaintiff  himfelf  that  the  money  was  de- 
xnandable.  The  defendant^  therefore,  had  no  lien  upon 

/  them. 


4j*  CASES  AT  NISI  i?RltJ3. 

'^"*       theirii    It  might  as  well  be  faid,  that  the  plaintiff  him- 
Wolff      felf  might  have  been  ftopped,  or  that  the  clothes  he 
*•  wore  might  have  been  flripped  from  his  body; 

LAWRENdB,  J.  The  mailer  of  a  fhip  has  certainly 
bo  lien  on  the  paiTenger  himfelf,  or  the  clothes  which 
he  is  adually  wearing  when  he  is  about  to  leave  the 
Veffel ;  but  I  think  the  lien  does  extend  to  any  dther 
property  he  may  have  on  board.  A  certain  fum  is 
agreed  to  be  given  fot  carrying  the  man  and  the  lug- 
gage^ I  think  the  captain  has  a  lien  for  this  upon  the 
luggage.  In  detaining  that,  there  is  no  greater  incon- 
venience than  in  the  common  cafe  of  goods  and  mer- 
chandize carried  on  freight;  and  there  is  no  reafon  why 
there  fhould  not  be  the  fame  lien  for  the  recovery  c^ 
pallage  i^oney  as  for  the  recovery  of  freight.  I  con- 
ceive th6  defendant  had  a  right  to  fay  to  the  plaintiff^ 
**  You  ihall  not  have  your  things  till  you  pay  me  what 
is  due  for  bringing  them  and  you  from  Brazil ;"  and 
that  in  refuiing  to  deliver  them  up^he  was  not  guilty  of 
any  tortious  converfion. 

Evidence  was  given  that  ^^30.  was  a  reafonable  fum 
for  the  plaintiff's  paffage  in  the  fteerage  of  the  fhipy 
and  the  defendstnt  had  a  Verdift. 

Shepherd^  Serjeant,  and  Comyn  for  tl)e  plaintiff. 

Beft^  Serjeant,  for  the  deferfflant. 

[Attornies,  Fazgerald  and  Wefi,^ 

See  all  the  authorities  colleded  as  to  the  lies  of  the  mafter  of 
^  a  Oiipi  4kb.  Shlfp.    P«rt  III.  c. 3.  ^  II. 

HlI-TOlf 
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Hilton  v.  Fairclouoh.  siturfty, 

Febniarj  %^ 

rpSS  was  an  adion  againft  the  bdorfer  of  a  bUl  of  ^^^^ 
ezchanKe,  which  became  due  on  the  28th  of  F^b*  buiof  eichins* 

?  fern  by  the  two. 

ruary  lalt*  ptnny  poft, » 

futBdeDC  where 
th«  parties  Ihre 

On  that  day,  it  was  prefented  for  payment  to  the  ^^^^^^ 
acceptor,  who  {efides  in  Gerard  Street^  and  next  day,  !«*»  whetii« 
at  12  o'clodc,  the  plaintiff  put  into  a  receiving  houfe  difUncefrom 
of  the  twopenny  poft^  a  letter,  containing  notice  of  the  b^t^^i^ir 
dilhonour  of  the  bill,  addreffed  to  the  defendant  at  ^°;tffl!r 
his  houfe  in  F anion  Street.  ^  F^td  to 

have  been  puc 
into  a  receiviaf 

Be/l^  Serjeant,  for  the  defendant,  contended,  that  w'thlt?!"" 
this  was  infufficient  evidence  of  notice*  ««^J?«  «<>  ^ 

courfe  of  the 
fwo-penof  peftf 

Lawrence  L    It  has  been  decided  in  a  cafe  in  ilvlred  the  di^^ 
Mr.  CampbelFs  Reports^  that  a  notice  fent  by  the  two-  pi^"lJf^Sii 
peony  poft  is  fufficient  (a).  «^  ^^o 

*rccehre  notice 

Beji,  Serjejmt,  laid,  the  party  fending  the  notice  ^ti^T^ 
ki  that  cafe  refided  ip  London^  and  the  party  to  whom 
(he  notice  was  fent  at  Sbadwell^  an  adjacent  village. 
They  could  not  be  confidered  as  living  in  the  lame 
town;   and  although  under  fuch  drcumftances   a 


(j}  Sson  9.  lolferd,  1  Camp.  346. 
Vox,,  n^  T  t  notice 


63+  CASES  AT  NISI  PRIUS. 

i8it.       notice  by  the  two-penny  poft  might  be  fufficient^  there 

Hilton      ^^  ^^  reafon  why  the  uncertainty,  delay  and  ezpence 

V.  of  this  conveyance  (hould  be  fubmitted  to,  where  the 

Fai&cough.  pg^j.jjgg  liy^  within  afew  minutes'  walk  of  oneanother. 

Lawrence  J.  The  rule  once  being  laid  down,  that 
a  notice  by  the  twopenny  pod  is  fuf&cient,  I  cannot 
enter  into  any  confideratioti  of  the  diftance  at  wluch 
the  parties  live  afunder :  the  notice  is  good  within  the 
limits  of  ,the  twopenny  poft.  Here  the  letter  being 
put  into  the  receiving  houfe  about  noon  of  the  ift  of 
March,  we  know  that  it  muft  have  reached  its  deftina* 
tion  the  fame  evening,  and  the  defendant  had  informa- 
tion from  the  holder  of  the  bill  of  its  diflionour,  the  day 
after  it  became  due,  which  is  all  he  could  require. 

Verdia  for  the  plaintiff: 

Vau^bafiy  Serjeant,  and  Taddy  for  the  plaintif. 

Belt^  Serjeant,  and  Comp.  for  the  defendant. 

[Attomiet,  NdtUJkip  and  CM,'\ 
VlJi  Smith,  V.  Mulleti  anii  2o8.  ^ 


FiTZaZRALft 
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I^ITZGBRALD   V.   ElSEE.  leteliiysj. 

tN  this  cafe  it  became  necerfary  to  prove,  that  the  if  thea«cmnj 
defendant  had  executed  an  indenture  of  appren-  ^eart*ih«*hr* 
ticefliip,  by  which  a  fon  of  the  plaintiflF  was  bound  to  ^jfeclu*ed?ii  may 
him  under  the  ufual  covenants.  be  proved  by 

evidence  of  the 
hand-writinsif 

The  fubfcribing    witnefs    being   called    for    this     *^  ^' 
purpofe,  fwore  that  the  boy  executed  it  ^in  his  pre- 
sence ;  but  that  he  had  never  feen  it  executed  by  the 
defendant. 

Shepherd^  Serjeant^  for  the  plaintiff,  then  propofed 
to  call  another  witnefs  to  prove  the  defendant's  hand- 
writing to  the  indenture,  and  mentioned  a  cafe  before 
Lord  Alvanley,  where  the  fubicribing  witnefs  to  a 
deed  having  denied  that  he  faw  it  executed,  evidence 
was  admitted  of  the  hand-^riti|ig  of  the  parties. 

Be/ii  Serjeant,  contfdy  infifted,  that  as  this  indenture 
profeffed  to  be  executed  by  the  defendant  in  the 
{urefence  of  the  actefting  wimefs,  it  could  be  proved 
by  the  attefting  witnefs,  and  him  only.  Where 
there  appears  to  be  an  attefting  witnefs  to  a  deed,  the 
admiifion  of  the  party  is  infuiEcient  to  prove  it.  There- 
fore, if  the  attefting  witnefs  fays,  that  he  did  not  fee 
the  deed  executed,  it  muft  be  taken  never  to  have  been 
executed  with  due  formality,  and  as  not  binding  on 
|he  party,  although  he  m^y  have  figned  it. 

Tt    2  lAWRENCBf 


6$^ 


sSir^ 


Ettsi* 
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Lawrsncb»  J*  If  the  attefting  witoeis  fwears^  that 
he  did  not  fee  the  deed  executed,  I  think  it  is  thea 
to  be  treated  aa  if  there  were  no  attefting  witnefs,  and 
evidence  of  the  hand-writing  of  the  party  is  fufficient 
proof  of  its  execution. 

Evidence  of  the  defendant's  hand-writing  to  the  in- 
denture was  accordingly  admitted,  and  the  plaintiff  had 
a  verdid. 

Shepherd^  Seijeant,  and  Efpinaffe  for  the  plaintiff. 

B^9  Seijeanti  for  the  defendant* 


So  if  the  fubfcribiog  witneft 
Co  t  promiflbry  note  fweart 
that  he  did  not  fee  it  drawn, 
it  may  be  proved  by  evidence 
of  the  band-writing  of  the 
maker. 

Letmon  t.  Dean.  Laneqfter 
JLeni  iAffi%tt  f8io.  Cor,  La 
Slanc*  J. 

Adion  on  a  prpmiflbry  note, 
which  appeared  to  be  witnefied 
by  one  Bentley. 

Benfky  was  called,  and  fwore 
that  he  did  not  fee  the  defend- 
ant fub&ribe  the  note,  but  the 
deliendant  merely  defired  him  to 
try  to  wvite  hit  name  upon  the 
paper,  and  that  he  did  not  pb« 
ferre  whether  any  thing  was  at 
that  time  written  pn  it. 

PlaiQiiflPs  counfel  then  pro^ 


pofed  to  call  witnefies  to  prove 
the  defendant's  hand-writing. 

WUnams  objeded  that  there 
being  a  fubfcribing  witnefs  to 
the  note,  who  was  not  incom« 
petent,  no  other  evidence  of  it 
could  be  given.  He  cited  Phippa 
fi.  Parker,  i  Camp.  412. 

La  Blanc,  J. — I  will  make 
DO  obfervation  upon  that  cafe. 
It  may  be  diftinguifiiable,  aa 
there  the  inftrument  was  a  deed. 
But  I  am  quite  clear  that  if  the 
fubfcribing  witnefs  to  a  note, 
when  called,  cannot  prove  it  by 
reafon  of  his  not  having  feen  it 
drawn,  ^e  plaintiff  may  proceed 
to  prove  tc  by  other  meant. 

Tf^  Faffet  9.  Brown.  Peak. 
Caf.  33,  Grellier  v.  Neale^ 
VS.  146. 

OXFORD 
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OXFORD  CIRCUIT. 
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GLOUCESTER. 


Coram  Lawrence,  J. 

Harris  v.  Tippett.  Much  n. 

hpHlS  was  an  aaion  for  not  accounting  for  a  promif-  ^^'^^^ 
fory  note  given  to  the  defendant  to  be  difcounted  JJJII,^"o^]°Si 
on  behalf  of  the  plaintiff.  •^^•^  ^  ^**^ 

*^  ,  niyhiveatim 

A  witnefs  for  the  defendant  was  aflced  in  crofs-exa-   *^^m  5  b« « 

fuch  s  ounDQA 

nunation,  whether  he  bad  not  attempted  to  diffuade  a  becdiaterjato 
witnefs  examined  for  the-plaintiff,  from  attending  the  Sue?  Ar«Swtr 
trial.    Hefworepofitively,/Aa#i&^Atf^iM/.  ^I^JfelmiA 

kt  ttken  ■»  000c 

Dauncey  then  propofed  to  call  back  the  other  to  ^er  wimeret 
contradict  him; 


ciDiiot  be  calM 
totODtxtSSt 


Lawrence,  L    That  cannot  be  done.    Tou  muft 
take  his  anfwer. 

Tt  3  Dauncef 


«3«  CASES  AT  NISI  PR1U5. 

'^"*  ^  Dauncey  contended,  that  for  the  purpofe  of  difcreditr 
ing  the  witnefs,  it  was  competent  to  fhew,  that  he  had 
fworn  falfely  in  this  inftance,  and  adually  had  attempt* 
ed  to  difluade  the  other  from  attending  the  trial. 

Lawrence,  }.  Had  this  beef]i  a  matter  in  iflue^  I 
would  have  allowed  you  to  call  witneire3  \o  contradiA 
what  the  laft  witnefs  has  fworn,  but  it  is  entirely  coir 
lateral,  and  you  mufl:  take  his  anfwer.  I  will  permit 
queftions  to  be  put  to  a  witnefs  as  to  any  improper  cour 
duft  of  which  he  may  have  been  guilty,  for  the  purpofe 
of  trying  his  credit ;  but  when  thefe  queftions  ju-e  ir- 
relevant to  the.  iffue  on  the  record,  you  cannot  call 
other  witneffes  to  contradid  the  anfwers  he  gives. 
No  witnefs  can  be  prepared  to  fupport  his  charader 
as  to  particular  fads,  and  fuch  collatefalinquiries  would 
lead  to  endlefs  confufion. 

Dauncey  and  Ludlow  for  the  plaintiff. 

J^rvu  and  Afiiboit  for  the  defendant. 


L A wREKCB  J.  laid  down  the  fame  rule  feveral  times 
during  the  circuit ;  and  it  feems  particularly  illaftrated 
|by  the  following  cafe,  which  occurred  at  Moni^outh. 
One  Tewin  was  indided  for  fteafing  wheat.  The  prin- 
cipal witnefs  againft  him  was  a  boy  of  the  name  of 
Thomas^  his  apprentice.  Lawrence,  J.  allowed  the 
the.prifoner's  counfel  to  a(k  Thomas  in  crofs-examina- 
tion,  whether  he  had  not  been  charged  with  robbing 
his  pi^er,  and  whether  he  ha^  not  afterwards  faid,  he 

would 
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wottfd  be  revenged  of  him,  and  would  foon  fix  him  in        jgn. 
Monmauih  gaol  ?— He  denied  both.    The  prifoner's  ^    ">.-'*J 
counfel  then  propofed  to  prove,  that  he  had  been         ^^*" 
charged  with  robbing  his  mailer,  and  had  fpoken  the    Tippitt. 
words  imputed  to  him.— Lawrence  J.  ruled,  that  his 
anfwer  muft  be  taken  as  to  the  former ;  but  that  as 
the  words  were  material  to  the  guilt  or  innocence  of 
the  prifoner,  evidence  might  be  adduced,  that  they 
were  fpoken  by  the  wimefs. 

Fide  Speaceley  «.  De  Willott,  7  Eaft,  jo8. 


* 


Kino  and  Another  v.  Meredith.  T?*^^^* 

March  ix 

GTION  for  the  price  of  a  quantity  of  brandy  and  Ai  fooo  « goods 

'are  delivered  Co 
rum.  a  carrier,  the 

are  at  the  rii 
the  imrchafR 
akhough  the 
cArrier  be  paid 


'^-*-    .iiiii.  a. carrier, they 

are  at  the  riu  of 

the  purchafer. 

The  fpirits  were  delivered  by  the  plaintiffs  to  a  car-   '|j^^*y 
rier,  to  be  conveyed  to  the  defendant.     They  were  >>y  *»  veniiar. 
then  of  the  legal  proof;  but  they  were  under  proof 
when  delivered  by  the  carrier  to  the  defendant,  and 
were  for  that  reafon  feized  and  condemned  by  the 
Excife.    The  carrier  was  to  be  paid  by  tie  plaintiffs. 

Dauncey^  for  the  defendant,  contended,  that  for  this 
reafon,  the  fpirits  were  at  the  rifle  of  the  plaintiffs  while 
in  the  hands  of  the  carrier,  who  being  paid  by  then^ 
pu(t  be  confidered  as  their  agent. 

T  t  4  liAWREKQf  I 


£4^ 


CASES  AT  NISI  PRIUS. 


x8ix«  Lawrbkc£,  X    The  mode  in  whidi  die  aorier 

^■^j^^"*'    was  to  be  paid  makes  np  difference.    The  moment  the 
and  Another  fpirits  were  delivered  to  him,  the  property  velfaed  in 


Mt&BDITH. 


the  defendant.  The  plaintiffs,  by  paying  the  carrier, 
did  not  become  infurers  of  the  Ipirits  while  in  his 
hands. 


The  plaintiffs  had  a  verdid. 
Abbott  and  Ludlow  for  the  plaintiffs. 
DauHcey  and  Wigley  for  the  defendant. 


Fide  Davis  v.  James,  5  Bunr.  a68o. 


BrowD  tp.  Hodglbiiy 


Jdaidi  13. 


Watkbk,  Efq.  nf.  Sir  E.  B.  Sandys,  Bart,  and  the 
Earl  of  BERKLEY. 

tNDEBITATUS  affumpfit  for  work  and  labour,  and 
materials  found  and  provided  by  the  plaintiff  f(Hr 
the  defendants, — ^with  the  common  money  counts. 


Ifth«  candidates 

at  a  county 

cledion  jointly 

defire  the  (herifF 

to  ere£l  huftings, 

CO  provide  poU- 

derks,  and  to 

reuiu  an  aflef- 

ibr,  promifing  to  defray  the  expence  thus  incurred,  they  are  liable  jointlv-  to  an  adioD  of  U 

•Jfumpft  at  bif  fuit  upon  ^heir  joint  undertaking*  notiwitbftarding  ft  at.  Id  G.  a.  c.  28.  §  7. 

But  the  fVeiiff*  is  not  ei  titled  to  charge  the  can  idates  with  any  pan  of  the  exprnce  neceflMy  ia« 
curred  by  him  in  executing  the  writ,  and  making  the  retnm  ;  and  for  thofe  things  expre(aly  ordered 
by  the  candidates,  they  are  only  Vcund  to  pey  him  a  fair  remuneration,  akhoogh  in  urfelf  nay 
have  paid  men  in  fubmiuing  to  exorbitant  charges  uCually  made  on  fuch  occafions* 


Sir 
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Sir  E.  B.  Sandys  pleaded   the  geiieril  iffia^  nd 

Lord  Berkley  fuffered  judgmeat  by  de&ulu 

The  a£lion  was  brought  by  Paul  Watben^  Efq.  late 
fherifif of  Glocefterflure^  to  recover  the  expenfes  he  had 
incurred  at  the  election  of  a  member  of  parliament,  to 
reprefent  ilhis  county  in  May  laft,  when  the  two  de> 
iendants  were  candidates,  and  Lord  Berkley  was  vp^ 
turned. 


«fK 


itri. 


Theplamtirsdemandwascompofedofthefolbwbu 
Items  :— 

,  SHERIFFS  OFFICE. 

£  *•  A  £  u  d. 


AdTntifementt 
Indentutes 
Stamps 
Undcrfheriff 
County  Clerk 
Bailiff. 
llaUkee^r 
Filing  wnt 


3  3 

2  2 

3  lO 
21  O 

6  6 

2  2 

1  I 

1  I 


Mr.. 


Hit  clerk 
Agents'  Feet' 
Attendancet,  letten,  &c« 


ASSESSOR. 
-  f  retainer  and  clerk 
-'•fee 


BOOTHS. 

Ertding  bootbs  (fom  recoTered  >g^nftla,. 
the  fheriff  by  the  builder)        •         ^^5    5 


Painting  lift  of  hundreds 
PHntinff  do.  Pariflies 
ConftdMes  poardinflf  booths 
Three  furveyors  - 

Printing  poll-books 
Printing  oaths  • 

Rent  of  ground. 


1  II 
1  II 
4    4 

31      O 

M    5 
1    1 

lO    o 


40  S 


660 

315    o   o 

21    o    o 

15  15    o 

10  10     o 


-3«  ««   a. 


o 

6 
6 
o 

o 
o 
o 
o 


-<95  18    d 
Fifteen 


'  eXSES  AT  NISI  PRIUS. 

.  Fifteen  poll  dethlk  ^d  coach  hire,  and 

expences  from  tQwq,  &c.        -        -       1 73     5    o 
'WkTHHw       Agents' fees,  procuring-fame     -        -         15^5     o 

II      ■  I  i8o     o    o 

.     It  was  fwom^  that  Lori  Berkeley  and  his  agents 
firft   requefted    the  (heriff   to    ered    huftings,    to 
retain  an    alTeiibry  and  to  procure  poll<Ierks  from 
London ;  that  the   flierifF  gave  direftions  for  doing 
;fo  ^  that  fome  days  before  the  eleftion  began.  Sir  £• 
B.  Sandys  concurred  in  every  thing  that  had  been 
done ;  and  that  both  candidates  promifed  to  contribute 
to  the  expence  of  thefe  preparations*    HufUngs  were 
accordingly  ereded ;  a  gentleman  at  the  bar  was 
brought  (]own  as  aflefTor ;  andfifteeQ  poll  clerks  arrived 
from  London.    But  on  the  morning  fixed  for  the 
:.    eleSion,  Sir  E.  B.  Sandys  declined,  and  Lord  Berkeley 
was  returned  without  oppofition.  -  It  was  proved,  that 
the  plaintiff  had  a£{ually  m^de  ^U  the  payments  meiv 
tioned  in  th$  bi)l. 

Taunton^  for  Sir  E.  B.  Sandys^  contended,^fy?,  that 
a  joint  adion  could  not  be  maintaiaed  againft  both 
candidates.  By  flat.  i8  Geo.  a.  c.  1 8.  §  7.  it  is  pro* 
yided,  that  the  flieriff  fliall  ereft,  at  the  ej^pence  of 
the  candidates,  fuqjh  number  of  convenient  booths  for 
taking  the  poll,- as  the  candidates  or  any  of  them  fhall, 
three  days  stt  l^ft  before  the  commencement  of  the 
poll,  defire,  and  (hall  affix  the  names  of  the  hundreds^ 
and  appoint  polf  clerks,  &c.  But  it  could  never  be 
V^e  intention  of  the  legiflature  to  make  each  candl- 
1  4atQ 
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date  liable  for  all  the  expences  which  fhould  thus  be  ^^^ 
incurred  at  the  election.  Upon  this  conftruftion  of 
the  ftatute,  the  whole  might  b^  levied  upon  a  candidate 
.^vho  had  no  wifli  that  huflings  fhould  be  ereded  at  all^ 
and  his  remedy  againft  the  others  for  a  contribution 
niTght  be  difficult  and  uncertain.  The  candidates 
muft  be  taken  to  be  feparately  liable  for  their  refpec-^ 
five  proportions.  — At  any  rate  this  aftion  was  mif- 
conceived.  There  was  no  liability  at  common  law 
to  reimburfe  the  fheri£F  for  any  part  of  the  expence 
he  incurred.  He  ought  therefore  to  have  declared 
fpecially,  that  he  provided  booths,  poll  clerks,  &c. 
upon  the  requifition  of  the  candidates ;  whereby,  and 
by  means  of  the  flatute  in  that  cafe  made  and  pro« 
yided,  they  became  liable  to  reimburfe  him  for  the 
expence  he  had  thus  incurred,  and  that  being  fo  liable 
they  promifed  io  reimburfe  him  accordingly.  — r  If  the 
^£tion  could  be ,  maintained  in  its  prefent  form,  it 
would  be  for  his  lordfhip  to  fay  to  what  amount  the 
plaintiff  yiras  entitled  to  recover. 

Lawrence  J. — Both  obieftions  admit  of  the  fame 
anfwer.  The  plaintiff  does  not  proceed  upon  the 
ftatute.  If  the  fheriff  had  merely  been  defired  to  ereft 
booths  in  purfuance  of  the  ftatute,  then  we  fhould  have 
.  had  to  confider  what  remedy  the  ftatute  g^es  him. 
But  there  is  an  exprefs  undertaking  on  the  part  of 
both  to  pay  for  the  huflings,  the  affeffor,  and  the  poll 
clerks,  on  which  the  two  are  jointly  liable. — However, 
although  thea&ion  is  certainly  maintainable,  there 
are  feveral  parts  of  the  plaintiff^  demand  with  which 
jjie  has  no  right  to  charge  the  defendants.  The  firft 
II  eight 
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i8f««       elfght  items  amounting  to  40!.  58.  for  the  indentmes, 
S^ATHw^  ^^*  ^°'y  concern  the  execution  of  his  office  of  (heriff^ 
v^    -    and  there  is  no  pretence  for  throwing  them  upon  the 
Sahp«      candidates.    The  fame  thing  may  be  faid  of  the  chai;ge 
for  conftables.    The  iheriff  is  bound  to  preferve  the 
peace*  of  the  county.    If  he  is  put  to  any  extraordinarj 
expence  in  this  way^  let  him  reprefent  the  matter 
when  he  paifes  his  accounts  in  the  Exchequer*  or 
diredly  to  His  Majefty's  government.    Any  claims 
be  may  have  for  remuneration  will  thus  be  attended 
to ;  but  he  has  no  more  right  to  recover  fuch  charges 
from  a  candidate  at  the  eledion,  than  from  any  other 
individual  in  his  bailiwick  (^a).  *—  There  were  feveral 
other  items  that  his  Lordfhip  advifed  the  jury  td  dif^ 
allow  entirely)  fuch  as  the  furveyors^  2nd  printing  ib$ 
foil  books.^^Axioiher  clafs  he  advifed  them  confiderably 
to  reduce.    The  plaintiflf  could  only  recover  the  ori* 
ginal  expence  of  eredting  the  huftings,  not  the  cofts 
of  any  adion  brought  againft  him  by  the  perfon  who 
had  ereded  them.    For  the   afleflbr  his  Lordflup 
thought  the  defendants  liable,  although  this  be  an 
«zpence  not  mentioned  in  the  ftatu^e,  which  was  meant 
for  the  protedion  of  the  (heriff,  not  of  the  candidates  ; 
but  the  accompanying  charges  for  agents*  fees*  .&c. 
in  retaining  the  afTeiTory  he  confidered  as  exorbitant. 
Advantage,  he  obferved,  was  often  taken  of  the  fitua- 
tion  of  candidates  to  fit  in  parliament,  who  were  afraid 


{a)  By  10  &  II  W.  3.  c«  7.  in  the  Crown^office,  uid  to  have 
tbe  (heriff  is  entitled  to  charge  an  allowance  thereof  in  hit  ac^ 
to  His  Majefty  the  fees  he  pays    opiuit  in  the  Exchequer. 

to 
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to  refift  any  demand,  however  unreafonable,  left  t3\ef 
fliould  render  themfelves  unpopular ;  and  thus  a  fort 
of  cuftom  was  fet  up  for  the  impofitions  pradifed  upon 
them ;  but  fuch  charges  as  25  guineas  for  leaving  a 
retainer  with  a  gentleman  at  the  bar,  and  paying  him 
his  fee,  could  not  be  fupported  in  a  court  of  juftice, 
however  long  eftablifhed. 

The  jury  found  a  verdift  for  the  plaintiff  for  ijdolt 

Dauncey  and  Mbott  for  the  plajndff. 


«4ir 

tSii. 
Wathbn 

V, 
SiNDTt 

and  another* 


An  application  was  made  in  the  enfuing  term  by 
Sir  E.  B.  Sandys  for  a  new  trial,  o^  the  ground  that^ 
from  the  abfence  of  a  material  witnefs,  he  had  been 
ihut  out  from  his  defence ;  and  that  in  point  of  fad  he 
had  not  ordered  the  huftings,  or  prbnufed  to  pay  for 
them ;  but  the  dire£faon  of  the  judge  at  Nifi  Frius  was 
in  no  refped  queftioned. 


yiJi  Morrk  «.  Burdett,  i  Campb.  2 1 8.    Heyw.  769^ 


HERE* 
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ftEREFORtt. 


Tde(3t7« 
Adarch  19. 

If  the  defends 
^nt  if  charged 
bj  a  ccNtnt  in 
an  indidment 
with  havins 
*  compofed, 
frimttJ  and  puh- 
li(hed**  a  libel,  if 
the  evidence  be, 
that  he  only 
cotnpouBd  and' 
publH^ied  it,  he 
nay  be  found 
guilty  of  the 
€mmf9jimg  and 
fuUi^mg,  and' 
acquitted  of  the 
frihtutg. 


Coram  Lawrence,  L 
The  King  t/-  Williams,  Efqf. 

T^HIS  was  an  Indiament  for  a  libel,  whidi  wa^ 
charged  in  feveral  counts  to  have  been  compofed^ 
printed^  and  pubUflied  by  the  defendant. 

The  counfel  for  the  profecution  gave  in  evidence 
a  M.  S.  copy  of  the  libel,  in  the  defendant's  hand- 
writing,  which  he  had  himfelf  delivered  to  a  printer^ 
and  a  printed  copy,  which  had  been  prii^ted  and  fold  by 
his  orders.  From  fome  typographical  blunders,  there 
was  a  variance  between  the  printed  copy  and  the  Ubel 
fet  forth  in  the  indidment  j  but  the  M.  S.  correfponded 
with  it  exaftly.  .  . 

The  counfel  for  the  defendant  infifted,  that  the  of- 
fence was  not  proved  as  laid,  and  that  he  was  entitled 
to  an  acquittal. 

Lawrence,  J.— There  is  certainly  no  pfoof  that 
the  defendant  printed  the  libel  in  queftion ;  but  he  may 
be  acquitted  of  the  printings  and  found  guilty  of  the 
compoftng  and  pubUjhing.  His  delivering  the  libel  ill 
his  own  hand-writing  to  the  printer,  is  abundant  evi- 
dence of  the  iattjr  ofiencer 

A  vevdid 
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A  verdia  vraS  accordingly  fouild  and  recorded  of        ^^"-  ^ 
«*  Guiky,  except  as  to  printing  the  libd."  The  K«mo 


Taunton  and  J.  Jones  for  the  prdecutbn. 
Dauncejj  Abbott y  and  Peake  for  the  defendant* 

Vide  Rex  v.  Hunt,  iw/*  583. 


tr. 
Williams* 


Thomas  d.  Jones  an4  Wife  v.  Rebce  Thomas*     T?"*^^' 

^  March  19* 


J^JECTMENT  by  landlord  againft  tenant  from  year  if? . 

to  year.  The  demife  was  laid  on  the  i  ft  of  Odober  ^(!^ii7<^  atm 

«   /*  f  tenant  in  poT- 

I^t.  feflion,  and  h« 

makes  no  ob« 

Abbott  J  for  the  lefTorof  the  plaintiff,  gavem  evi-  thisisprioi 
dence,  recdpts  for  rent  payable  at  Michaelmas,  and  ^'kifttoTe 
proved,  that  a  notice  to.quit  at  Michaelmas  laft  had  |SiS*co^* 
been  ferved  upon  the  defendant  perfonally  at  tfie  pre-  ^^^J^^ 


ceding  Lady-day,  when  the  defendant  made  no  objec*  year  wbenth* 

notice  to  ""•• 
€ipirct. 


'  -  1'    .^  "  notice  to  quit 

tion  to  Its  regularity. 


Taunton^  for  the  defendant,  infifted,  that  it  was  ne- 
ceflary  to  give  further  evidence  of  tlie  tenancy  having 
commenced  at  Michaelmas. 

Lawrbncb  J.    I  remember  C.  1.  Eyre  ruUpg  on 

the 


6^ 
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the  Weftem  circuit  (tf),  that  a  aodce  to  quit  if  not 
objeded  to  by  the  tenant  in  poffeflion  when  fenred 
upon  him,  is  prima  facie  CTidence,  that  the  tenancy 
commenced  at  the  fie^fon  of  the  year  when  the  notice 
expires.  I  have  aded  upon  that  cafe,  and  I  am  not 
aware  that  ic  has  ever  been  overturned.  Here,  Iwili 
admit  evidence  to  (hew  the  commencement  of  the 
tenancy  to  have  been  from  Chriftmas,  Midfummer,  or 
Lady-day ;  but  till  the  contrary  is  fliewn,  I  will  pre- 
fume,  from  the  defendant's  making  no  obje£don  to  the 
notice,  that  it  commenced  at  Michaelmas* 

Ttte  leffor  of  the  plaintiflF  had  a  verdid ;  —  to  fet 
afide  which  Taunton  moved  iii  the  enfuing  term, 
on  the  authority  of  Doe  d.  AJb  v.  Cahoert^  ante  388^ 
where  Lord  Ellenborovox  is  repqefented  to  have 
held,  that  a  notice  Jtaquit  is  noifrimafacii  evidence 
of  the  period  of  the  year  when  the  tenancy  commenced; 
and  to  have  faid,  that  **  to  make  the  party's  own 
aft  evidence  in  his  favour^  i3  contrary  to  firft  prin- 
ciples." 

Court.— There  the  not^e  to  quit  was  not  fenred 
perfonally  upon  the  defendant ;  and  the  UQ^c^perfe 
is  certamly  no  evidence  for  the  leflbr  of  the  phdntiff. 
But  here,  the  notice  was  fervid  perfonally  upon  the 
defendant,  and  he  made  no  objedion  to  it.  If  there 
was  any  doubt,  whether  he  thereby  admitted  its  re- 
gularity, this  was  a  queftion  of  fed,  which  the  de. 


(«)  Doe  dcm.  Pnddkombc  v.  Harm. 


X  T,  R.  1(1; 

ftndant's 
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fetidant's  counfel  might  have  had  fubmitted  to  the 
lury.  Whether  the  petfonal  fei^ice  and  filence  of  the 
tenant  in  pofTeiTion  amout  to  an  admiffion,  muft 
depend  upon  circumftanees.  If  he  cannot  fead,  or 
does  not  read  the  notice  in  the  prefence  of  the  perfon 
who  fervee  it  upon  him,  it  muft  go  for  nothing.  In 
the  prefentcafe,  we  muft  fpppofe  that  the  defendant  read 
the  notice  and  underftood  its  contents,  and  that  the 
perfon  wtio  ferved  it  flayed  fo  long  .that  the  defendant 
tnight  have  objeded  to  it  in  his  prefence,  but  made  no 
objeftion.  Thefe  circumflances.  We  think,' amount  to 
prima  facie  evidence  of  the  commencement  of  the  te- 
nancy, and  being  uncontradi£ledj  they  fupport  the 
trerdid.— 

Rule  tojhew  caufe  refufed* 


649 

i8fi. 

Thomas  d« 
Jokfis  and 

WiFl, 
THOMAtt 


But  in  Oakapple  d.  Green  «. 
Copous,  4.  T.  R.  36  r.  where  a 
tenant  in  pofTelfion,  when  ferved 
^ith  a  notice  to  quit  at  Mid^ 
fummer  faid,  "  I  p^y  rent  enough 
already,  and  it  is  hard  to  ufe  me 
thus/*  he  was  permitted  to  ftew 
that  he  held  from  MlchaJmiu } 


and  BuLLER,  J.  obferved,  that 
whether  the  tenant  affents  to  be 
confidered  as  holding  from  the 
time  mentioned  in  the  notice,  19 
a  queftion  of  fa6^  for  the  jury. 
Fide  Doe  v,  Wombwell,  antt 
5S9' 


Vol.  n. 
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SALOP. 


Crown  Side.    Cor.LAWREMCE^l^ 


An  indidrntnt 
a^ainli  a  mallei 
'  for  not  provide 
ing  fufficienr 
food  and  fuAe. 
nance  for  a  fer- 
rant,  whereby 
the  lervant  be- 
came fick  and 
emaciated  muft 
allege  that  the 
iervant  was  of 
tindrr  years  ^  and 
under  tttt  domi» 
niAff  and  cwirnd 
9/ the  mafer. 


k£x  Vi  Elizabeth  Ridley. 

'T'HE  indiament  ftated,  that  Elizabeth,  the  wife  of 
Samuel  Ridley,  unlawfully  and  maliciouffy  cob* 
triving  and  intending  to  hurt  and  injure  one  Elizabeth 
Williams,  being  a  fervant  to  her  the  faid  Elizabeth 
Ridley,  heretofore  to  wit,  on  &c.  and  on  divers  other 
days  and  times,  as  well  before  as  after  that  day,  with 
force  and  arms,  at  &c.  unlawfully,  wilfully  and  mali- 
cioufly  did  omit,  negle&  and  refufe  to  {Ht>vide  for  and 
give  stod  adminifter  to  the  faid  Elissabeth  WiHiams, 
fufficrent  meat  and  drinks  necellary  for  the  fuftenance, 
fupport  and  nourifhment  of  the  body  of  her  the  faid 
Elizabeth  Williams,  and  expofe  the  faid  ilUzabefh 
Williams  to  the  cold  and  inclefttency  of  the  weather, 
as  well  within  as  without  the  houfe  wherein  ifae  the 
faid  Elizabeth  Ridley  then  dwelt,  and  keep  the  faid 
Elizabeth  Williams  without  fuffident  and  proper 
warmtlr  neceflfary  for  the  health  of  her  the  faid  Eliza-^ 
beth  Williams,  to  wit,  at  &c.  the  faid  Elizabeth  Wil- 
liams on  the  feveral  days  and  times,  and  during  al! 
the  time  aforefaid,  being  the  fervant  of  the  faid  Eii- 

2^th 
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asabeth  Ridley,  and  the  faid  Elizabeth  Ridley  on  the       z8n. 
feveral  days  and  times,  and  during  all  the  time  afore-        ^      '^' 
faid,  living  feperately  and  aplart  from  the  faid  Samuel  v. 

Ridley  her  huiband,  to  wit,  at  &c.  contrary  to  the  Ridley. 
duty  of  her  the  faid  Elizabeth  Ridley  as  the  miftrefs 
of  the  faid  Elizabeth  Williams:  By  reafon  of  all 
which  premifes  fhe  the  faid  Elizabeth  Williams  after- 
wards, to  wit  on,  &c.  became  and  was,  and  for  a  long 
time,  to  wit,  the  fpace  of  fix  months  fhen  next  follow- 
ing, continued  to  be  very  weak,  fick  and  ill,  and  greatly 
confumed  and  emaciated  in  her  body,  to  wit,  at  &c. 
to  the  great  damage  of  the  faid  Elizabeth  Williams,  in 
contempt,  &c«  to  the  evil  example,  &c.  and  againft  the 
peace,  &c; 

The  cafe  being  opened 

LaVrence  J.  intimated,  that  he  thought  the  indi£l'* 
ment  infuificient,  in  not  alleging  that  EltTUibetb  Williams 
was  a  girl  offender  years  and  under  the  dominion  and 
coniroid  of  the  defendant. 

The  counfel  for  the  profecution  contended^  that 
it  was  enough  to  ftate,  that  fhe  was  the  fervant  of 
the  defendant.  From  the  relation  of  mafter  and 
fervant,  a  duty  arifes  on  the  part  of  the  mafter,  to 
provide  neceflary  fuftenance  fot*  the  fervant }  and  a 
breach  of  this  duty,  whereby  the  fervant  becomes 
fick^  difeafed  and  emaciated,  muft  be  a  mifdemeanor. 
Indictments  for  murder  have  frequently  been  fuftained 

U  u  a  for 
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i9tu       ^  ftarvi^g  pcrfons  to  whom  it  wae  the  duty  of  the 

^— •  — '    prifoners  to  have  adminiftcred  proper  nourifiim^u. 

^        If  an  indiftment  for  murder  will  lie  where  death  '& 

lUptEY^      the  dire£l  confequence  of  the  ftarving,  aii  indidment 

,         which  ftates  tbe  confequeace  to  be,  that  the  party 

'became  fick,  difeafed  and  emaciated,  fets  forth  what 

is  in  law  a  fnifdemeanor.*^Ax  any  rate^  the  objedioxt 

was  on  the  record. 

Lawrence  J.  —  There  was  a  cafe  fimilar  to  thb 
before  Mr.  Juftice  Le  Blanc,  at  Exeter  in  1802.  The 
indictment  charged,  that  the  defendant  did  not  pro* 
vide  proper  and  necefiary  food  and  clothing  iar  a 
perfon  who  was  his  fervant,  whereby  the  latter  be- 
came fick,  &c.  The  defendant  was  found  guilty  j 
but  Mr.  Juftice  Le  Blanc  referved  the  point  for  the 
opinion  of  the  judges.  Ten  of  the  judges  met  to 
confider  the  cafe,  ^nd  a  majority  of  thofe  prefent 
were  of  opinion,  that  the  indidtment  'was  infufScient, 
m  not  aJfeging  that  the  fervant  was  of  tender  years 
and  under  the  controul  and  dominion  of  the  defendant. 
The  trial  may  proceed,  as  iffue  is  joined  upon  the  guik 
or  innocence  of  the  defendant  of  the  offence  laid  to 
her  charge ;  but  on  a  motion  in  arreft  of  judgment 
\  (hall  confider  myfelf  bound  by  the  decifion  I  have 
mentioned.  There  is  a  clear  diftki^ion  between  treat- 
ment  of  this  fort  to  a  child  and  to  an  adult.  Th^ 
tatter,  if  not  provided  with  proper  nourfihment,  may 
renionftrate,  may  leave  the  fervice,  or  may  complain  to 
a  magiftrate.  The  withholding  of  proper  food  from 
foch  a  perfon  may  be  a  breach  of  contract  j  but  it  is 
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not  a  crime  of  which  the  law  mil  take  cognizaiice.  »*»>• 
Doubts  have  been  entertained,  how  far  an  indi&ment  ^^^ 
can  be  fupparted  from  mere  nonfeazance  towards  a  «. 

child  of  tender  years.  -I  am  myfelf  of  opinion*  that  ^^^^^* 
Ihere  are  circumftances  where  non-feazance  of  this 
defcription  may  be  an  indi£labte  offence;  If  Elizabeth 
Williams  was  of  tender  years,  and  under  the  dominion 
of  the  defendant,  fo  that  (he  could  not  have  taken 
fteps  to  relieve  herfelf  from  the  treatment  (he  is  fup- 
pofed  to  have  received,  the  defendant  may  be  guilty 
of  a  mifdemeanor.  But  you  have  not  alleged  this  in 
che  iddi^ment^  and  it  is  therefore  bad  upon  the  face 
of  it. 

It  was  then  fuggeiled^  that  in  this  cafe,  th«  indid* . 
ment  charged,  that  the  defendant  expofed  Elizabeth 
Williams  to  the  inclemency  of  the  weather. 

Lawrencji,  J.««>-^That9  to  be.fure,  &  an  ad  ia  the  - 

nature  of  an  aflfautt,  for  which  the  defendant  may  be 
liable,  of  whatever  age  the  fervant  was  \  but  the  eyi* 
4ence  opened,  does  not  at  all  apply  to  (ucb  a  charge. 

The  counfel  for  the  profecution  allowed,  they  could 
not  prove  this  charge  in  the  indidment  to  any  extent ; 
tmd  his  Lordfhip  being  of  opinion,  that  the  omiflion  to 
ftate  that  the  girl  was  of  tender  years  and  under  the  do. 
minion  of  the  defendant,  was  fatal  as  to  the  withholding 
food  and  warmth,  they  declined  to  proceed  farther, 
and  confented  to  an  acqnittalw^^If  was  faid,  the  girl 
was  1 5  years  bkJ. 

U  u  3  Cliffifrd 
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Cliffcfd  and  Abbott  for  the  profecution. 

Daunceyj  Hart  and  Gleed  for  the  defendant 


fTd^Regina  v.  Gould,  Salk  381.  Rex  v,  Stephen  Self,  1 
Cro.  Caf.  163— Eaft,  C.  P.  c.  v.  §  13.  and  the  authcNnties 
referred  to.  ■ 


WORCESTER. 


Qrowk  Side.     Cor.  Lawrbkcb,  J, 


Frid*3r, 
Apra  5. 


R£x  «.  Thomas  Rogers. 


nrHIS  wasanindi£tmenton42  Geo.  3.  c.  107.  %i*(aj 

for  courfing  deer  in  an  inclofed  ground,  belonging 

to  R.  B.  C.  Efq.  without  the  confent  of  the f aid  R.  J3.  C, 

the 


To  fupport  an 
indiftment  on 
4ft  G.  3.  c  XO7, 
for  courfing 
deer  in  an  in- 
clofed ground, 
it  ia  ncceflary, 
on  the  part  of 

the  proCecutioD,  to  call  ^e  o«ncf  of  tht  dttr  to  provt,  that  he  did  not  ghw  bis  coaiciit  to  A» 
prifoner  to  couriia  them. 


(tf )  Which  ena6b,  ^  that  if  or  kiH»  wound  or  deftroy,  or 
any  ptribn  or  perfone  (hall  wil-  flioot  at,  or  otherwife  attempt 
fully  courfe  or  hunt,  or  take  to  kOl,  wound  or  deftroy,  09 
i|i  any  flip,  noofe,  toil  or  Inarejt    Ihall  carry  away  any  red  or  fid- 

loir 
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the  ownar  of  fuch  deer,  and  without  beinjg  otherwife 

duly  authorized,  j^^x 


The  queftion  wa^,  whether  the  onus  lay  upon 
the  prifoner,  to  prove  that  he  had  the  confent  of 
R.  B.  C,  the  owner  of  the  deer,  to  courfe  them  in 
the  place  in  queftion  f  . 

I^AwiiENCE,  J.  held,  that  it  was  neceflary  on  the 
part  of  the  profecution,  to  call  the  owner  of  the 
deer,  for  the  purpofe  of  proving,  that  he  had  not 
given  his  confent  to  the  prifoner  to  courfe  them ;  and 
this  witnefs  not  appearing,  the  Jury  were  direded  to 
^d  a  verdi£l  of 

Not  Guilty. 
Mence  for  the  profecution. 
Campbell  for  the  prifoner. 


low  deer  kept  or  being  in  the  be  aiding,  ^betting  or  afliftiog 

indofed  part  of  any  foreft,  chafe,  therein  or  thereunto,  erery  per* 

purlieu,  or  ancient  walk,  or  any  fon  fo  wilfuUy  offending  as  afore- 

inclofed  park,  paddock»  wood  •  faid  in  any  of  the  cafes  above, 

or  other  inclofed  ground  wherein  mentioned,  (hall  be  deesaed  and 

deer  are,  or  have  been,  or  (haU  be  uken  to' be  guilty  oi  felony ^ 

vfually  kept,  wiiioui  the  eon"  and  being    bwfuUy    convided 

/ent  of  the  owner  of  fuch  Jeer,  thereof,  upon  indiament,  fliaU 

or  without  being  otherwife  duly  be  adjudged  to  be  tranfported 

l|uthorized,  or  (hall  knowingly  fortht  tern  of  ieven  years/' 

U  u  4  It 
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CASES  AT  NISI  PRIUS. 


i8u. 


GOUVDRY. 

)t  IS  nocaule  of 
demurrer  to  a 
declaration  a- 
gdinlt  the  ac- 
ctptoLJ>f  a  bill 
ofexchinge  ac- 
cepted piyaSle 
at  a  part'culir 
pbce,  that  k 
does  not  allege 
thai  the  bill  wat 
preteiucd  there 
for  pay  pent. 


[It  ma^  b«  vfefil  to  refer  to  thd  foUqwuig  (hort  note  ef  Ft/iUm  y.  XSrmmiry,  tifl  a 

more  full  and  fatitfad^ory  repoit  of  the  cafe  (hall  be  publiihed  bf  Mr.  £a»t.J 


Fenton  v.  Goundry  and 
others,  K.  B.  E*T.  1811. 

The  plaintiff  declared  that 
he  drew  a  bill  of  exchange^ 
dated  4  th  February  18 10,  for 
237/.  12/.  6d'  payable  to  ^is 
own  order  at  4  months  after  date, 
diredted  to  the  defendants  (by 
the  name,  ftyle  and  defcription 
of  William  Goundry  and  Co. 
54,  Lower  Shad'welli  Wapping, 
LonHoii);  that  the  defendants 
accepted  the  bill  according  to 
the  ufage  and  puftom  of  mer* 
chantSy  payable  at  C.  SyieSf 
Snalih  and  Co.*j ;  that  the 
plaintiff  made  no  order  for  pay- 
ment  of  the  bill ;  whereby  ^he 
defendants  became  liable  to  pay 
him  the  bill  at  the  time  the 
fame  (hould  become  due,  accord- 
ing to  the  tenor  and  effeft  of 
the  faid  bill,  and  of  their  faid 
acceptance  thereof  as  afore- 
bid  ;  whi(ch  they  promifed  to  do. 
The  money  counts  foUowedi 
iiviththe  common  breach  --Spe- 
cial demurrer  to  the  firft  count, 
for  that  it  did  not  thereby  ap« 
pear  that  the  bill  was  ever  pre* 
fented  for  payment  al  C*  Syiesy 
Snakh  and  Co.'s  according  to 
liie  acceptance. 

Marryat  having  been  heard 
in  fupport  of  tlie  demurrer,  and 
flolroyd  contra, — 


Lord  Eli*enborough>  C.  J. 
and  Grose  and  Bavley*  Juf* 
tices,  (abfente  Le  Blauc»  J.) 
declared  themfelves  clearly  of 
opinion,  that  it  was  unneceflary 
to  allege  a  pr^fentment  for 
payment  at  Syket^  Snattb  and 
6VV.  .J.  They  confidered  the 
place  where  the  bill  is  made 
payable  ^s  no  part  of  tbe 
.conti*a6^  any  more  than  tke 
place  of  the  acceptor's  refidence, 
which  is  generally  mentioned 
in  ^he  direAion  of  the  bill; 
that  if  this  were  a  fpecial  ac- 
ceptance, the^^  draper  and  pre- 
vious indorfers  would  be  dif- 
charged;  and  that  by  all  the 
authorities  upon  the  fiibjed, 
(with  the  exception  of  the  late 
cafe  of  Callaghan  v.  Ayletu) 
the  acceptor  of  a  bill  o£  ex* 
change  is  held  to  be  univerfdiy 
lijSble  upon  it,  wherever  it  may 
be  expreffed  to  be  payable.— r 
adly.  They  thought  that,  even 
if  the  place  vhere  the  bill  is 
fpade  payable  by  the  acceptor 
were  not  a  mere  memorandum 
but  a  part  of  the  contrad. 
ftitl  the  defendant  could  not 
demur  on  account  of  there  being 
no  p/efentment  there  alleged  ia 
the.  declaration* ;  .  b^aufe  he 
would  not  be  difcharged,  al« 
(hough  the  bill  >ya8  not  pre* 
feutcd 
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tented  tliere  for  payment;  and 
if  he  was  there  ready  to  pay  it 
on  the  day  it  became  due,  he 
could  only  plead  this  in  bar  of 
damages^  bringiog  the  money 
intb  Court»  as  in  the  cafe  ^f 
rent  payable  on  the  land,  or 
money  to  be  paid  at  a  given 
time  and  place  in  purfuance  of 
an  award* 

However*  as  the  point  was 
of  fo  much  confequence,  the 
Judges  faid»  they  would  take 
further  time  to  inquire  into  the 


deciiion  in  the  Common  Pleat. 
— ^They  did  not  again  mc&tioo 
the  cafe  of  Fenton  v.  Goundry 
in  the  courfe  of  Eafter  Term ; 
but  Lord  EllenboroughCJ. 
and  Bayl£Y  J.  have  both  held 
at  Nlfi  Prlus  fince,  that,  in  an 
adion  againft  the  acceptor, 
there  is  no  occafion  to  prove 
that  the  bill  was  prefented  bv 
payment  at  the  place  where  it 
is  made  payable  by  the  accept-' 
ance. 

Ji^ne  I,  181 1. 
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PRINCIPAL  MATTERS 
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ABANDONMENT. 
See  Insu&ancs»  i8: 

ACCOMPLICE. 
See  Indictment,  9. 

ACTION. 
See  Abbuufsit.      Bills    of    Ez- 

CHANGB  ANdP&OMISSO&Y  NoTES. 

FonEioN  •  Judgment*      Hxeald. 
Malicious  A&RBST.  Money  had 

AND  received.     PhYSICIAR. 

I.  It  is  a£tionable  to  dUchzrge  a  eun 
fo  pear  an  ancient  decoy  as  to  fri^t- 
en  the  wild  fowl  from  it,  even  with- 
out firing  at  the  wild  fowl  in  the 
decoy.     Carrington  v.  Tayhr,     3j^8 

a.  Goods  configned  to  a  merchant  m 
a  foreign  country  are  ftated  in  the 
bill  of  uding  to  be  (hipped  ^jr  oriier 
ami  on  account  of  the  coniignee.  The 
confignor  cannot  maintain  any  adion 
aeainft  the  (hip-owner  in  relped  of 
the  goods»  as  the  property  muft  be 
(fd^en  to  baye  veiled  in  the  confignee 


fxx>m  the  time   they  were  put  oq 
boaid  the  (hip.     Brown  v.  Hoifgjhn, 

.  A  Frenchman  domiciled  at  Lijhou 
configns  a  cargo,  which  is  his  property* 
to  Nanus,  under  the  name  of  a  native 
Portuguefe,  who  a6ts  as  *  neutra* 
U%er:*  The  (hip  being  taken  and 
brought  into  an  £ngli(h  port*  th^ 
cargo  is  libelled  in  the  court  of  Ad« 
miralty :  The  Portuguefe,  with  the 
privity  of  the  Frenchman,  claims  it* 
and  it  is  decreed  to  be  delirered  up 
to  him  as  neutral  property.  —  Hila^ 
that  an  adion  at  law  could  not  after* 
wards  be  maintained  by  the  French- 
man againft  the  Portagucfe  to  recover 
the  proceeds  of  the  cargo^  De  Met* 
ton  V.  De  Melhn^  420 

\.  It  is  agreed  between  A.  and  B^  that 
ji.  for  certain  commifTion  (hall  (hip 
a  cargo  of  wheat,  of  a  fpeciiic  quality* 
at  a  foreign  port  for  B.  in  England. 
The  wheat  (hipped  by  ji*  beinj( 
found  upon  its  arrival  to  be  of  an 
inferior  quality,  B.  brings  an  ad  ion 
againft  /I.  for  a  breach  of  the  aeree^ 
ment,  and  recovers  damages  —Held, 
(hat  ^.  cannot  afterwards  maintain  an 

*ftion 
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a^lion  againft  B.  for  the  commiffion, 
ad  his  claim  for  this  might  have  been 
given  in  evidence  in  the  former  adion 
to  reduce  the  damages.  Kifi  v.  At' 
i  in/on  f  62* 

5.  jf.  pays  a  fatn  of  money  into  a  ban- 
ker's for  a  fpeciHc  purpofe,  the  ban- 
ker's clerki  by  miflake,  pays  this  mo- 
ney to  £.  who  has  no  ri^ht  to  it.' 
Held^  that  >f.  cannot  maintain  an 
action  againft  B.  to  recover  it  back. 
Rogers'^.  Kelly 9  123 

6.  A  man's  creditors  enter  into  an 
agreement  with  him  not  under  Teal, 
10  take  20I.  per  cent,  upon  their  re- 
fpedive  4cbts,in  fatisf action  of  the 
whole ;  —  lol.  per  cent,  to  be  paid 
within  a  month,  and  the  remaining 
lol.  per  cent,  to  be  fecured  by  the 
acceptances  of  a  third  perfon  at  5  and 
9  months.^  The  compofition  i^  paid 
pnrfuant  to  the  agreement.  —  A  cre- 
ditor who  has  (igned  the  agreement 
and  received  the  compo6tion,  paunot 
afterwards  bring  an  adion  for  the  re- 
£due  of  his  debt.  Steinman  v.  Mag- 
MUfy  124 

7.  Where  a  man's  creditors  agree  to 
take  a  compofition  on  their  refpe^tive 
debts,  to  be  fecured  partly  by  the 
acceptances  of  a  third  perfon,  and 
partly  by  his  own  noti^s,  and  to  exe- 
cute a  compofition  deed  containing  a 
claufe  of  releafe,  he  cannot  be  fued 
for  the  original  debt  due  to  a  credi- 
tor who  had  promifed  to  come  in 
under  the  agreement,  to  whom  the 
acceptances  and  notes  were  regularly 
tendered,  and  who  refufed  to  execute 
the  compofition  deed  after  it  had 
been  executed  by  all  the  other  cre- 
ditors.    Bradtey  v.  Gregory^        383 

8.  An  action  cannot  be  maintained  by 
a  brick-maker  fer  the  price  of  bricks 
which  are  under  the  ftandard  dimen- 
fions  required  by  flat.  17  G.  .3.  c.42. 
although,  when  fold,  they  wci^  fe- 
Iccted  by  the  purchafer  himfelf,  and 
they  were  afterwards  ufed  by  him  in 


building  a  houfe,  without  any  com- 
plaint being  made  as  to  their  fize  or 
quality.     Law  v.  Hodgfon^  147 

9.  An  adtiou  for  the  expences  of  fuing^ 
out  and  profecuting  a  commifiion  of 
bankrupt  till  the  choice  of  afligneesy 
cannot  be  maintained  againft  the  pe- 
titioning creditor  and  another  perfon. 
Finchett  v.  Ho^w^  375 

10.  If  the  candidates  at  a  county  eleo 
tion  jointly  dcfire  the  fteriflF  to  ereft 
huftings,  to  provide  poll-clerks,  and 
to  retain  an  aflefTor,  promifiog  to 
defv&y  the  expence  thus  incurred, 
they  are  liable  jointly  to  an  a6tion  of  ' 
indebitatus  ajfumpfit  at  his  fuit  upoQ 
their  joint  undertaking,  notwith^ 
ftanding  ftat   18  G.  2    c.  18.  J  7. 

But  the  ftieriff  is  not  entitled  to  charge 
the  candidates  with  any  part  of  the 
expence  neceflarily  incurred  fey  him 
in  executing  the  writ,  and  making  the 
return  ;  and  for  thofe  things  expnjfsly 
ordered  by  the  candidates,  \\  ey  are 
only  bound  to  pay  him  a  fair  remu- 
neratioil,  althou^rh  he  himfelf  may 
have  paid  more  in  fobmitting  to  ex<r 
orbitant  charges  ufually  made  on  fuch 
occafioHS.  .  Waihen  v.  Sandys^     64Q 

AGENT. 
See  Primcipal  aita  Aoikt, 

AGREEMENT. 

St€   BlLL«   OF    EkCHAMOE    AND   pRQ* 

MijssoRY  NoTts,  3,  4.      Lease. 

ALIEN  ENEMY. 

If  to  a  plea,  that  j1,  for  whofe  benefit 
the  adlion  is  brought,  is  an  alien  ene^ 
myt  the  replication  ftate  that  ji.  is 
refident  in  this  country  by  the  licence 
of  our  lord  the  King  ;  to  fupport  aa 
iflue  taken  upon  this  fa^,  it  is  not 
cnoagh.  for  the  plaintiff  to  prove  that 
a  licence  was  granted  by  our  King  to 
yf,  while  an  alien  amie  to  uudeitake 
a  voyaj^e  to  a  foreign  country  and 
10  from 
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Jinxn  thence  to  England,  which  did 
not  terminate  till  after  the  commence- 
ment of  hoftilities  between  his  coun- 
try and  ours,  and  that  after  the  ter- 
mination of  the  voyage  he  went  about 
at  large  here,  without  being  molefted 
by  the  EngHfli  govertuneut.  Boul' 
$on  V.  Zkftree^  163 

APPRENTICESHIP. 
1.  A  man  is  not  liable  to  ipen^ties 
under  5  Eliz.  c.4.  as  for  exercifing  a 
trade  without  having  (erved  a6  »p- 
prenticefhip  to  it,  wfc  merely  exer- 
cifes  the  trade  inci^ntally  as  a  branch 
of  his  general  bufinefs.  Thereforcr 
a  mailer  coachmaker  may  lawfully 
keep  journeymen  blackfmiths  iii  his: 
employ  to  make  the  iron  work  of 
coaches,  although  he  has  not  ferved 
an  apprcnticefliip  to  the  trade  of  a 
blacklnNth.     Coward  v.    Maheriey^ 

127 
'^  So  of  a  mafter  carpenter,  »nd  jour- 
neyn^n  fawyers,  lb* 

3.  An  a^an  will  not  He  on  5  Eliz. 
c.  4*  for  fetting  to  work  a  perfon  wlia 
Kad  not  ferved  an  apprenticefhtp  in 
the  bulmefs  of  a  coach-maker^  that 
buiinefs  not  being  known  in  Eng- 
land when  the  ftatute  paffed.  Pride 
q.  /.  V,  StMff  397 

!•  A  mafter  workmm  employs  in  a 
trade  within  5  EHz.  c.  4.  a  perfon 
who  had  never  before  worked  in  it> 
under  a  parol  agreement  to  teach 
bim  the  bufinefs,  in  con fi deration  of 
a  premium,  and  to  pay  him  weekly 
wages.  This  i^  not  an  apprenticefhip 
within  the  meaning  of  the  flatute  \ 
and  the  mafter  is  thereby  fubje6t  to 
a  penalty  for  fetting  to  work  in  his 
trade  one  who  had  not  ferved  therein 
feven  years  as  an  apprentice.  Beale 
q,  /•  v«  GeaUf  l 

4«  In  an  adion  on  5  Eliz.  for  fetting  ta 
work  a  journeyman  who  has  not 
ferved  an  apprcfUicefliip,  the  plain* 


tiff  cannot  recover  any  penalty  that 
had  been  incurred  a  year  before  the 
comnvencemcnt  of  the  fait,  although 
the  defendant  coi))tinued  to  employ 
the  fame  journey 9ian  within  the  year. 
Evant  q.  /.  v.  Hunter^  393 

ARREST. 
See  Malicious  AaltEsr. 

ASSUMPSIT,  ACTION  OF. 
An  action  of  affumpfit  cannot  be  main* 
tained  on  a  running  account  between 
a  merchant  and  a  broker-^he  prQper 
remedy  at  law  being,  an  adion  of 
accounts  Seott  v.  M*Into/h,  238 
In  aflumpfit,  a  releafe  may  be  given 
in  evidence  under  the  general  ifTue. 
RawUy  s^Peaeoct^  557 

ASSUMPSIT  IMPLIED. 
See  AcTioif,5, 

I.  A  levy  is  made  on  the  goods  of  a 
trader  after  he  has  comnutted  an  adt 
of  bankruptcy,  and  the  money  levied 
is  paid  over  to  the  party :  an  action 
of  trover  is  afterwards  brought  by . 
the  afiignees  againii  him,  the  (heriff, 
and  the  bailiff,  in  which  damages  are 
recovered ;  and  ihefe,  together  with 
the  colls,  are  paid  by  the  baihff.— 
Held  that  thei%  is  no  implied  pro- 
mife  on  the  part  of  the  plaintiff  m. 
the  original  fuit  to  indemnify  the 
bailiff,  or  to  coatHbute  to  the  da- 
mages and^colU  in  the  a6tiofl  of  tro- 
ver ;  but  that  the  bailiff  might  main- 
tain money  HfHel  amd  received^  to  re- 
cover back  th^  levy  money  paid 
over.     IVrlfon  v.  Militer^  452 

3.  There  is  no  implied  promife  on  the 
part  of  an  officer  in  the  Eaft  India 
Company's  fcrvice  to  pay  the  cap- 
tain of  a  company's  (hip  by  which 
he  returns  to  England,  more  than 
the  regulation  £um  for  his  paffage* 
aithottgh 
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although  it  may  have  been  ufual  to 
pay  more.     Mderity  v.  Cooi/oUf  I5 

ATTESTING  WITNJplSS. 

1.  In  an  a£iion  on  a  poft-obit  bond,  it 
appeared  that  the  atteftine  witnefs 
was  an  attorney) who  formenv  had  an 
office  in  London,  and  reftded  at  Syd- 
enham . — Held  that  it  was  not  enoueh, 
to  let  in  evidence  of  his  hand-writmg 
to  prove  the  execution  of  the  deec* 
that  he  had  difimpeared  from  his 
office  in  London  lor  a  twelvemonth 
Wore  the  trials  and  had  not  been 
heard  of  durine  that  period  by  ]>er- 
fons  who  knew  oiin,  without  (hewing 
that  fearch  had  been  made  after  him 
at  the  houfe  he.  occupied  at  Syden- 
ham.    Wardell  v.  Fermor^  282 

£ut  evidence  of  his  han4-writing  was 
admitted)  on  proof  that  a  twelve- 
month agO)  a  commiffion  of  bankrupt 
had  beni  fued  out  againft  him»  to 
which  he  had  never  appeared)       lb, 

2.  If  the  atteftins*  witnefs  to  a  deed 
fwears  that  he  £d  not  fee  it  execu- 
ted)  it  may  be  proved  by  evidence  of 
the  hand-writing  of  the  party.  Fit%^ 
geraldy,  Elfee^  635 

J.  So  if  the  fubfcribing  witnefs  to  a 
promifTory  note  fwears  that  he  did 
not  fee  it  drawn,  it  may  be  proved 
by  evidence  of  the  hand»writing  of  the 
maker.     Lemon  v.  Dean^  636  n 

4.  If  the  plaintiff  declares  upon  It  <ieed, 
and  there  is  no  plea  of  non  tJlfaBum^ 
flill)  if  at  the  trial  he  would  read  any 
part  of  the  deed  which  is  not  upon 
the  record,  he  muft  prove  it  by  the 
attefting  witnefs  in  the  ufual  way. 
H^UIiami  y,  Sillif  519 

ATTORNEY. 
See  Action,  g, 
I .  Where  two  perfons  are  liable  to  an 
attorney  for  bufmefs  done  on  their 
joint  retainer,  it  is  f ufficient  for  him 


to  deliver  a  copy  of  hit  bill  lit  ^nr^ 
fuaace  of  2  G.  2.  c.  23;  to  6ne  of 
them,  from  whom  he  received  his 
inliniAions,  and  to  whom  the  ma* 
nagement  of  the  bufinefs  was  left 
by  the  other.  Finchett  v.  Howt  277 
Aliter  of  a  delivery  to  that  one  who 
did  not  intermeddle ;  for  he  camiot 
be  confidered  as  having  authoritr  to 
receive  it  for  both,  nor  is  he  likel/ 
to  know  what  foundation  there  ia  for 
the  charges  in  the  bill.  Ih. 

2.  In  an  a&on  on  an  attomey^s  bilU  it 
is  fufficient  to  give  in  evidence  m 
judfire's  order  to  tax  the  bill,  the  de- 
fendant's  undertaking  to  pay  what 
(hould  appear  to  be  due,  and  the 
mailer's  allocatur  thereupon.  Lee 
V.  Jonee,  4gS 

3.  In  an  a^ion  on  an  attorney's  bill, 
the  plaintiff  cannot  give  parol  evi* 
dence  of  the  contents  of  the  bill  de- 
livered, without  a  notice  to  produce 
it  I  but  a  copy  made  at  the  lame 
time  with  the  bill  delivered,  is  good 
evidence,  without  fuch  notice,  rbilif* 
fon  V.  Chafe^  I  lO 

4.  ji.  having  a  demand  upon  B.,  Bm 
before  ji.  commences  any  adion,  em- 
ploys C,  his  attorney,  to  make  ceituiT 
proportions  to  ji,  upon  the  matters 
m  difference  between  them,  C.  can- 
not be  examined  as  to  what  B.  iiaid 
upon  the  occafion,  for  this  is  to  be 
confidered  a  privileged  communica- 
tion between  attorney  and  client. 
But  what  C  faid  when  he  made  the 
propofitions  to  A.  is  good  evidence 
agauift  ^.without  further  proof  of 
C  being  authorized  by  him  than  the 
fad  of  C,  being  his  attorney.  Gaimf" 
ford  V.  Crammarf  O 

5.  An  attorney  is  not  it  liberty  to  di£> 
clofe  in  evidence  what  has  been  con- 
fidentially communicated  to  him  by 
a  client,  although  the  latter  be  no 
party  to  the  caule  before  the  Court. 
Rex  Vi  mtbertt  578 

BAIL 
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BAIL  BOND. 


I .  Although  it  be  irregular  to  bring  an 
adion  on  a  bail  bond  in  a  different 
court  from  that  in  which  the  original 
adion  was  commenced,  yet  the  de- 
fendant cannot  take  adnmUse  of  this 
under  the  plea  of  uon  ^  faOum. 
WAgU  ▼.  Wdlmfley,  39^ 

3.  In  an  aftion  on  a  bail  bond  againfk 
one  of  the  fureties,  the  declaration 
averred,  that  by  a  writ  of  latiut  the 
iheriff  was  commanded  to  uke  **  one 
Francis  J.  by  the  name,  of  Jehu  J."— 
Held,  that  this  averment  was  not 
Supported  by  evidence  of  a  latitat  iii 
the  common  form,  commanding  the 
Iheriff  to  uke  John  J. ;  although  the 
bail  bond  was  iigned  by  the  prin- 
cipal, <*  Francis  J.  arretted  by  the 
name  of  John  J.,''  and  the  plaintiffs 
offered  to  prove  that  this  perfon  was 
their  debtor,  whom  they  meant  to 
hold  to  baiL    Scandover  v.  Wame^ 
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BANKERS. 


fr/AcTioN,5.  Bankrupt^io.  Bills 

OF    EXCHANGB,   II.      PROMISSORY 

Notes    and   Chequs.      Imoict- 

HENT,  5. 

I .  If  bankers  pay  a  cancelled  cheque 
drawn  by  a  cuftomer,  under  circum* 
ftances  which  ought  to  have  excited 
their  fufpicion,  and  induced  them  to 
tnake  enquiries  before  paying  it,  they 
cannot  take  credit  for  the  amount. 
$eboiey  v.  Ramjhottomf  485 

8«  Bankers  cannot  charge  Inter  eft  upon 
ffl/er^, without  an  exprefs  contra^  for 
that  purpofe.  Dawes  v.  Pinner ^  486 

}.  In  an  action  by  bankers  to  recover 
.  the  amount  of  a  bill  of  exchange  ac- 
cepted by  the  defendant  payable  at 
their  houfe,  and  paid  by  them  after 
it  was  iodorfed,  they  are  bound  to 
prove  the  bdorfement  by  the  payee 
as  well  as  the  acceptance  by  the  d^- 
Jeadcuit*    Forfttr  y.  Ghmntst       ij 


4.  A  banker  in  London  who  receivet  A 
cheque  by  the  general  poft,  is  not 
bound  to  prefent  it  for  payment  tffl 
the  fUlowing  day.  Kickford  ▼• 
Ridge,  3/7 

5.  Bankers  having^  accepted  bills  for 
the  accommodation  ol  a  trader,  hb^ 
after  committing  an  ad  of  bank- 
ruptcy, but  before  a  comnufSon  b 
fued  out,  lodges  money  with  them 
to  take  up  the  bills,  which  do  not 
become  due  till  after  a  commii&on  is ' 
fued  out,  and  are  then 'regularly  psud 
by  the  acceptor8.«-Held  that  they 
were  bound  to  refund  this  money  to 
the  affijp;)ee8,  and  that  they  neither 
had  a  nght  of  fet  off  under  5  G«  a* 
c.  to.;  nor  could  proted  themfelvet 
under  19  G.  2.  c.  32.  as  having  re- 
ceived tbe  money  in  payment  of  bilk 
of  exchange  in  the  ordinary  courfe 
of  trade*    TampRn  r»  Diggins,    3x2 

BANKRUPT. 

See  Bills  op  Exchanob. 

I.  A  man  is  not  a  trader  within  the 
meaning  of  the  bankrupt  laws  by 
building  a  public  theatre  to  be  held 
in  (hares,  for  which  he  was  to  bo 
paid  according  to  meafure  and  value, 
he  himfelf  being  proprietor  of  feveral 
(hares ; — nor  by  ereaing  public  baths 
on  ground  of  which  he  was  joint 
tenant  in  fee.     fVilUams  v.  Stevens, 


306 

2.  A  tfader  commits  an  z8l  of  bank- 
ruptcy^ by  affigning  all  his  ftock  ia 
trade  to  j1,  who  is  a  party  to  the 
deed  of  aflignment.  Although  A* 
cannot  himfelf  fue  out  a  commiflion 
of  bankatipt  againft  him,  upon  this 
adt  of  bankruptcy,  be  may  a6k  as  an 
alDgnee  under  a  commiflSon  fued  out 
upon  it  by  a  third  perfon.  Jacifon 
V.  Irvin^  49 

3 .  In  a6\iuns  by  affigoees  of  bankrupts, 
to  which  the  general  iffue  was  plead- 
ed before  the  paffing  of  Sir  Samuel 

5  HomiUy's 
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Romilly^s  ad,  49  &eo,  itt,  c.  iti 
the  proceedings  under  th6  conunimon 
are  fufficient  evidence  to.  prove  the 
trading  a6t  of  bankruptcy,  and  pe- 
titionincr  ciVfditor's  debt.  fVU/oci 
T.  Sm'uli  ^  184 

4*  Akhougli  in  an  adion  by  the  affig- 
oees  of  a  bankftipt,  the  defendant 
has  once  pleaded,  without  giving 
notice  under  49  G.  3.  c«  i^i.  1.  lo. 
which  the  ftatnte  requires  to  be 
given,  <*  at  or  before  the  time  of  hit 
pleading,**  jfet  if  he  has  leave  to 
withdraw  his  plea  and  plesid  Jt  novoy 
fuch  a  notice  given  with  the  fecond 
plea  is  fufficient,  ^35 

5*  In  an  adion  by  the  affignees  of  a 
bankrupt,  if  no  notice  be  given  un- 
der 49  GeOi  3.  c.  131.  that  the  va- 
lidity of  the  commimon  is  difputed^ 
the  petitioning  creditor's  debt  ia 
fufficieutly  proved  by  the  depofition 
of  the  petitioning  creditor  himfelt 
before  the  commiffioiiers.  Bijfe  v. 
RandalU  491 

6.  In  an  adion  by  the  affignees  of  a 
bankrupt,  upon  proof  that  the  pe- 
tioning  creditor's  debt  once  cxifted, 
the  law  will  prefurae  that  it  con- 
tinued down  to  the  time  of  the  bank- 
ruptcy.    Jack/on  v.  Ir^i/if  ^a 

7.  Goods  in  the  hands  of  a  retail  dealer 
upon  f ale  or  return  ^  pafs  under  a  com- 
miffion  of  bankrupt  agpinft  him,  by 
21  Jac.  I .  c.  19.  Liiiefay  v.  Hood^  83 

t.  If  the  goods  of  a  trader  are  taken 
in  execution  after  an  a6t  of  bank- 
ruptcy, ai  d  the  money  arifing  from 
the  fale  paid  over  by  the  flier^  two 
months  befoVe  a  commiffion  is  fued 
«ut,  \ht  bankruptcy  will  overreach 
the  execution,  notwithilanding  46 
G.  3.  c.  135.  which  protects  all 
boni  fide  payments  and  tranfaQions 
by  or  with  the  bankrupt  mere  than 
two  calendar  months  before  the  date 
of  the  commiffion.  Blogg  v.  Phillips^ 

^t  A  warrant  under  z^,  fa,  againit 


the  goodd  of  a  fnhierJs  ^reded  i^ 
his  iervant  and  another  perfon  as 
fpecial  bailiffs  :  They  in  confequence 
take  pofftffion  of  the  goods  in  h  V 
fliop'9  but  the  bufineft  of  the  flicip, 
though  without  the  trader's  inter- 
ference, is  carried  on  apparently  a* 
ufttal :  While  things  are  fo  fituatcd, 
the  trader  commits  an  a£):  of  bank* 
ruiptcy.  Held,  that  the  goods  pafir 
tinder  the  commiffion  to  the  affignees  ^ 
as  the  poiltffion  of  the  fervaot  was 
the  pofieffiou  of  the  matter,  and  the 
goods   were   thos   in   the  pfffrfften^ 

,    or'der,  and  difpofition  of  the  bankrupt 

f  at  'the  time  of  the  baukruptcyw 
Jackfori  tr.  Irvhy  4^ 

lo.  Bankers  having  fraudulently  fv4d 
out  dock  belonging  to  a  cuftomer^ 
which  ftood  in  their  names,  and  ap.. 
plied  the  proceeds  to  their  own  ufe  f 
while  they  remained  folvent  wrapped 
Hp  certain  bonds  belonging  to  them 
in  an  envelope  infcribed  with  thcf 
cuftomer's  name^  and  inclofing  a  mc^ 
ftiorandum,  dating  that  they  had  de- 
pofited  the  bonds  with  him  as  a  col- 
lateral fecunty  fer  his  ftock,  which 
they  promifed  to  replace :  Thi»^ 
parcel  they  in  fa^  depofited  among 
the  fecunties  belonging  to  other 
perfons  who  deah  with  them,  but 
gave  no  information  of  any  of  thefe 
circum fiances  to  the  cuftomer  till 
the  eve  of  their  bankruptcy,  when 
they  lent  h\tn  the  parcel  with  the 
bonds,  faying  they  muft  ftop  pay-^ 
ment  next  morning.  I/eid  that  the 
cuftomer  could  not  retain  the  boodi 
againft  the  affignees  ef  the  bankers. 
fViijfbn  V.  Balfour^  579 

IX.  If  >f.  a  fliopkeeper,  procure  £.  tpr 
difcount  accommodation  bills  di^wn 
by  him  and  accepted  by  third  per- 
fons, and  B,  afterwards  require  jf* 
to  give  him  a  collateral  fecuritj  for 
the  payment  of  the  biHs ;  upon 
which  ^.  fecretly  depofits  with  hiai 
a  quantity  cf  goods  Itom  his  fiiop» 

to 
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ko  be  Ibid  for  B.\t  benefit  if  the  Bills 
ftiould  not  be  paid  ;  and  foon  after, 
jf*  becomes  bankrupt,  and  the  bills 
are  diihonomed:  the  depofitine  of 
the  goods  in  this  manner  as  a  lecu- 
rity»  cannot  be  inTalidated  as  a  volun* 
buy  preference  in  contemplation  of 
bankruptcy.     Crq/hy  v.  Crouch f  i66 

BARON  AND  FEME. 
Sec  COYfiRTuat.     CaiM.  Con. 

BILLS   OF  EXCHANGE  AND 
PROMISSORY  NOTES. 

SceBAHKttii.  Bankrupt,  II.  Evi- 
dence, 9.   Variance,  2,  .3,  4,  5,  6. 

t .  An  action  at  law  cannot  be  main- 
tained agaiuft  the  acceptor  of  a  bill  of 
exchanone  which  was  Inft,  after  bein^ 
indorfed,  although  a  bond  of  indem- 
nity has  been  tendered  to  the  defend- 
ant.    Pierfon  v.  HutcUnfoUi         1 1 1 

ft.  If  a  bill  when  loft  had  only  a  fpecial 
indorfement  upon  it>  the  indorfee 
may  recover  at  law,  without  producing 
the  Bill.     Lot^  v.  BuUie^        214  » 

|.  An  inftrument  acknowledging  the 
receipt  of  drafts  for  the  payment  of 
money,  and  promiOng  to  repay  the 
money,  is  a  fpecial  agreement  and 
not  a  promiflbry  note.  IVUUamfon  v. 
Betmcttf  4x7 

4  Ijpon  an  inftrument  in  the  common 
form  of  a  joint  and  feveral  pfomiflbry 
note,  fifirned  "hy  three  peribns,  there 
18  an  indorfement  written  at  the  time 
of  figning  it,  Hating  that  the  note  is 
taken  u  a  fecuritv  tot  all  balances  to 
the  amount  of  the  fum  within  fpe- 
tificd  which  one  of  the  three  miffht 
happen  to  owe  to  the  payee ;  that 
the  note  fhould  be  m  force  fix 
mdnths ;  and  that  no  money  (hould 
be  liable  to  be  called  for  fooner  in  any 
cafe.  In  an  a^on  againft  one  of  the 
fureties)  the  payee  cannot  declare 
upon  this  inftrument  as  a  promiflbry 
note,  payable  either  on  dcpiandy  pr 
Vofc.n. 


at  fix  months  after  date.  Between 
thefe  parties, 'the  inftrumeat  is  an 
agreement f  and,muft  be  ftamped  and 
declared  upon  as  fuch.  I^eedi  ▼.  La$t* 
cq/biref  205 

5.  if  a  bill  of  exchange  be  accepted 
by  the  drawee,  another  perfon  who. 
for  the  purpofe  of  guaranteeing  his 
credit,  likewife  accepts  the  bill  in  the 
nfual  form,  is  not  liable  as  acceptor* 
but  muft  be  fued  upon  his  collateral 
undertaking.   Jdckfon  v«  Hudftmy  44,7 

6.  If  a  promiflbry  note  appears  on  the 
face  of  it  to  be  tbe  feparate  note  of 
A.  only,  it  cannot  be  declared  on  aa 
the  joint  note  of  A.  and  B.  though 
given  to  fecure  a  debt  for  which  A. 
and  B.  were  jointly  liable.  Siffhin  ▼• 
Walker,  508 

7>  The  prefentment  of  a  bill  of  ex- 
change for  payment  at  the  houfe  of  a 
merchant  reflding  in  London,  at 
8  o* clock  in  the  evening  of  the  day 
it  becomes  due,  is  fufficient  to  charge 
the  drawer.     Barclay  v.  Bailey,  527 

8.  In  an  a£lion  againft  the  maker  of  a 
promiflbry  dote  exprefled  to  be  pay- 
able at  a  particular  place,  there  is 
no  necefiity  for  proving  that  it  was 
prefented  there  for  payment  NicboU 
V.  Boweif  498 

9.  Held  by  court  of  C.  P.  that  if 
a  bill  of  exchange  be  accepted  pay- 
able at  a  particular  place,  in  an  aoion 
againft  the  acceptor,  the  plaintiff 
muft  prove  that  it  was  prefented  there 
for  payment  wHen  it  became  due. 
Callagban  v.  Aylett^  549 

10.  But  fubfequently  determined  in 
K.  B.  that  it  is  no  caufe  of  demurs- 
rer  to  k  declaration  againft  the  ac- 
ceptor of  a  bill  of  exchange  accepted 
payable  at  a  particular  place,  that  it 
does  not  allege  that  the  bill  was  pre- 
fented there  for  payment.  Fenton 
V.  Goundru  6^6 

1 1  .If  abillo^xchangeisaccepted,<'pay« 

able  at  Mejrs  A,  H.  ^Co  *s'*  who  are 

bankeri  in  the  city  of  London,  a  pre- 

X  X  fentment 
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feotment  of  the  bill  for  payment  to 
their  derksyat  the  Charing  Houfe  is 
fuflBctent.     Reynolds  y,  Chetticf    sSi'^ 

12.  Notice  of  the  diAionour  of  a  bill 
of  exchange  muft  be  given  to  the 
dmwer  and  indorfers  by  the  holder 
himielft  or  fome  perfpn  authorized 
by  him.     Stewart  y,  Kenneth         177 

13.  If  the  drawer  or  iodorfer  of  a  bill 
bf  exchange  receives  due  notice  of 
its  difhonour  from  any  perfon  who  is 
a  party  to  it,  he  is  oireAly  liable 
upon  it  to  a  fubfequent  indorf(^  from 
whom  he  had  no  notice  of  the  dif- 
honour.    Jamefomv,  Swntonf  -373 

24.  Im  an  a6kioD  hyth^fouttby  agaiiiil 
thejirfi  indorfee  of  a  bill  of  exchange, 
all  the  parties  to  which  refided  in 
London,  it  appeared  that  the  plain- 
tiff received  notice  of  the  difhonour 
of  the  bill  from  his  indorfee  on  the 
20th  of  the  month,  and  gave  notice 
to  his  immediate  indorfer,  by  a  letter 
put  into  the  two-penny  poU  office 
on  the' evening  of  the.  2 id,  but  fo 
late  (hat  it  was  not  delivered  out  till 
the  morning  of  the  22d.  IIeIJ9  that 
by  this  laches  the  plaintiff  had  dif- 
charged  all  the  prior  indorfers,  al- 
though in  the  courfe  of  the  2  2d,  no* 
tice  of  the  difhonour  was  given  both 
to  the  fecond  indorfee  and  to  the  de- 

.   fendant.     Smith  v.  Mui/ett,         208 

15.  It  is  not  enough  that  the  drawer  or 
indorfer  receives  notice  in  as  many 
days  as  there  are  fubfequent  in- 
dorfees,  unleis  it  is  fhewn  that  each 
indorfee  gave  notice  within  a  day  af- 

.  ter  receiving  it ;  as  if  any  one  has 

-  been  beyond  the  day,  the  drawer  and 

prior  indorfers  are  diicharged.  Marjb 

v.  Maxwell f  210  n 

16.  The  holder  of  a  bill  of  exchange  is 
excttfedfornot  giving  regular  notice  of 
its  being  difhonoured  to  an  indorfer, 
cf  whole  place  of  refidence  he  is  ig- 
norant, if  he  ufe  reafonable  diligence 
to  difcover  where  the  indorfer  may 
be  fottnd.    Mattman  v.  Jofepb^    461 


1 7 .  The  holder  of  a  bill  of  exchan  cn^  ii 
excufed  for  not  giving  notice  of  it* 
difhonour  in  the  ufual  time,  by  the 
day  on  which  he  fhould  regulaHy 
have  given  the  notice  bein^  a  public 
feflival  during  which  he  is  ftridly 
forbidden  by  his  religion  to  attend  to 
any  fecular  affairs.  Liudo  v.  Unf' 
worthy  602 

X  8 .  If  the  drawer  of  a  bill  of  exchange 
wlien  it  is  prcfeuted  for  acceptance, 
has  effedts  in  the  hands  of  the 
drawees,  though  he  is  indebted  to 
them  to  a  much  larger  amount,  and 
tliey,  without  his  pri  Aty,  have  ap- 
propriated the  cffedls  in  their  hands 
to  the  fatisfafiion  of  the  debt ;  he  is 
entitled  to  notice  of  the  difhonour  of 
the  bill  for  non-acceptance,  as  he 
might  expedi  under  thefe  circum- 
flances  that  it  would  be  accepted 
and  paid.     Blackban  v.  DoreUf    503 

19.  In  an  a6tion  on  a  bill  of  exchange, 
the  plaintilf  cannot  be  compelled  to 
prove  what  confidcration  he  gave 
for  it,  by  a  mere  notice  that  he  will 
be  required  fo  to  do,  506 

20.  In  an  a^ton  by  the  indorfee  of  a 
bill  of  exchange,  if  it  appear  that  a 
prior  party  was  defrauded  out  of  it, 
the  plaintiff  is  bound  to  prove  what 
confident tion  he  gave  for  it.  Reei  v. 
Marquis  of  Headfort^  574 

2 1 .  hvL  avemient  in  a  declaration  that 
A,  B.  Sl  Co.  accepted  a  bill  of  ex- 
change according  to  the  ufage  and 
cuf(om  of  merchants,  is  fupported  by 
evidence  that  the  bill  was  accepted 
by  C,  D,  their  authorized  agent, 
thus :  "  For  Jt.  B.  ^  Co.  C.  Dr 
Heys  V.  Hefelttne.  (See  VAaiAMCt, 
3,  4,  %,^  604 

22.  In  an  aftion  againft  the  drawer  or 
indorfer  of  a  bul  of  exchange  dif- 
honoured for  non  payment  after 
being  accepted,  ihhough  it  be  ou- 
necemry  to  flate  the  acceptance  in 
the  deckcation,  if  it  be  flated,  it  mnlb 

^  be  proved  ;-»but  a  promife  to  pay 
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after  the  bill  was  dae,  is  a  fufficient 
admifBon  of  the  acceptance,  as  well 
as  of  the  hand-wiitiug  of  the  de- 
fendant himfelf  and  of  the  other 
'  parties  to  the  bill.  Jwit  v.  Morgan^ 

474 

25.  Pofleffion  is  prima  facie  evidence  of 

property  in  negotiable  inftruments. 

Therefore,  in'trover  for  a  bank  note, 

it  is  not  a  prima  facie  cafe  for  the 

1>laintiff  to^  prove,  that  the  note  be- 
onged  to  him,  and  that  the  defendant 
afterwards  converted  it  ;  and  the  de- 
fendant will  not  be  called  upon  to 
(hew  his  title  to  the  note,  without 
evidence  from  the  other  (ide  that  he 
got  poifeilion  of  it  mala  fide  or 
without  coulideration.  King  v.  Mil- 
fontt  5 

24.  An  a£iion  being  brought  againlc 
the  acceptor  of  a  bill  of  exchange,  it 
is  agreed  between  the  parties,  that 
the  defendant  (hall  pay  the  colts,  re- 
new  the  bill,  and  give  a  warrant  of 
attorney  to  fecure  the  debt!  The 
defendant  gives  the  warrant  of  attor- 

'  ney,  and  renews  the  bill }  but  does 
not  pay  the  cofts.— The  plaintiff 
may  bnng  a  freih  a^ion  on  the  firft 
bill,  while  the  fecond  is  outftanding 
in  the  hands  of  an  indor(ee*  Norrls 
v.  jlyktt,  3^9 

25.  The  holder  of  a  bill  of  exchange, 
'on  its  becoming  due,  allows  the  ac- 
ceptor to  renew  it,  without  confult- 
ing  the  indorfer ;  but  the  indorfer  af- 
terwards fjays  to  the  acceptor,  //  was 
tht  heft  thing  thai  could  be  done.  This 
it  not  a  recognition  of  the  terms 
granted  by  the  bolder  to  the  acceptor, 
and  the  indorfer  is  difcharged.  With" 
all  v.  Majlerman^  1 79 

26.  If  the  indcrfee  of  a  bill  of  exchange, 
having  notice  that  it  was  accepted 
without  conlidcration,  receive  part 
payment  from  the  drawer  and  give 
him  time  to  pay  the  reAdue,  he  there- 
by difcharges  the  acceptor.  Ztfx- 
ionr.Feaif  185 

27.  If  a  bill  of  exchange  is  prefented  far 


acceptance  and  not  acc^ted«  the 
dvawer  and  iadorfers  are  difchar^ped 
by  want  of  due  notice  of  its  berog 
thus  diflionouredi  although  the 
holder  prefents  it  for  payment  when 
due,  and  then  gives  them  hotioe  of 
its  being  diflionourad  both  for  non- 
acceptance  and  non-paymtot.  Rof" 
cevf  V.  Hardy  t  458  , 

28.  If  the  drawer  of  a  foreign  bQl  of 
exchange  had  no  tSeStM  in  the  hands 
of  the  drawee,  and  had  no  reafonable 
grounds  to  expert  that  the  bill  would 
be  honoured*  a  protellb  is  unneceflafy 
to  charge  the  drawer.  L^gg^  ^' 
TAcrpcf  $10 

29.  A  notice  of  the  diftononrof  a  bffl 
of  exchange  fent  by  the  two*penny 

Soft,  is  fufficient  where  the  parties 
ve  within  the  limits  of  the  two*  , 
penny  poft»  whether  near  or  at  a 
diftance  from  one  another  |  but  the 
letter  conveying  the  notice  (hould  be 
proved  to  have  been  put  into  a  re- 
ceiving houfe  at  fuch  an  hour  that, 
according  to  the  courfe  -of  the  two- 
penny poft,  it  would  be  delivered  the 
day  on  which  the  party  to  whom  it 
,i8  addrefled  was  entitled  to  receive 
notice  of  the  difhonour  of  the  bill. 
hilton  V.  Faircloughf  633 

30.  In  an  a6:ion  againft  the  indorfer  of 
a  promifibry  note  or  bill  of  ex- 
change, it  IS  fufficient  evidence  of 
prefentment  for  payment  and  notice 
of  diihonour,  that  the  defendant 
promifed  abfolutely^to  pay  the  note 
or  bill  after  it  was  due.  Taylors. 
Jones  t  -  105 

3 1 .  But  if  the  drawer  or  indorfer  after 
being  arretted,  without  acknowledg- 
ing his  liability,  merely  offers  to  give 
a  bill,  by  way  of  compromife,  for  the 
fum  demanded,  this  does  not  obviatb 
the  neceffity  of  proving  notice. 
Cuming  V.  French f  106  n 

32.  In  an  a^on  againft  the  drawer  of 
a  foreign  bill  of  exchange,  a  promife 
of  payment  by  the- defendant  after 
the  bill  was  due,  is  fufficient  evidence 

Xxa  of 
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•  4if  a.proteft  for  nOn-paymeat,  and 

notice  of  the  diihonour  of  the  bill. 

-  Gibfon  V  Coggonf  i88 

33*  In  an  adionagainft  the  indorfer  of 
a  bill  of  exchange,  it  is  not  neceflarv 
to  prove  any  indorfements  on  the  biU 
prior  to  the  defendant's.  Critchloiu 
y.  Parry f  182 

34*  The  produ&ion  of  a  bill  of  ex- 
change from  the  cullody  of  the  ac- 
ceptor .is  not  ^imd  facie  evidence  of 
bis  having  paid  it,  without  proof  that 
it  was  once  in  circiilation  after  it  had 
been  accepted*  -—Nor  is  payment  to 
be  preftimed  from  a  receipt  indorfed 
on  the  bill»  unlefs  this  receipt  is 
fliewn  to  be  in  the  hand-writing  of  a 
perfon  entitled  to  demand  payment. 
.  Pfiel  V.  Fan  baienhergf  439 

35.  In  an  a^ion  on  a  bill  of  exchange 
accepted  for  the  price  of  goods  pur- 
cbaled  for  exportation,  the  defendant 
oamiot  give  in  evidence  that  the 
.  goods  were  of  a  bad  quality,  and  im- 
,  pTcmerly  packed,  but  is  driven  to  his 
€iDU4iai«n.     Tye  v.  Givynne      346 

BOND. 
Sec  Bail  Bond.    Coverture,  i. 

!•  An  a^lion  may  be  maintained  upon 
a  bond  expreiFed  to  be  a  payable  to 
a  mercantile  Erm,  by  the  perions  who 
adually  conftituted  the  firm  when  the 
bond  was  executed.  Mollcr  v.  Lam- 
hertt  548 

9.  A  bond  of  indemnity  ^iven  to  the 
truilees  of  a  public  unincorporated 
infurance  company,  conditioned  for 
the  s[ood  condudl  of  a  clerk  while  in 
the  Tervice  of  tixtfald^  company^  re- 
mains in  full  force  during  the  period 
the  clerk  continues  to  ferve  the 
company,  although  there  be  changes 
among  the  individual  members  of 
whom  the  company  is  compofed. 
Metcalfe  v.  Brulut  422 

3,  The  recital  in  the  condition  of  an 
indemnity  bond,  profei&ng  to  flate 
theagrecineat  betweea  the  parties, 


does  not  confine  the  lefponfibility  of 
the  fureties  to  the  limits  thezvin  ipe« 
ci£ed.     Sanfom  v.  BeUf  39 

4.  Indorfements  on  a  bond  acknow- 
ledging the  receipt  of  intereft  or 
payment  of  part  of  the  principal*  are 
not  evidence  againft  the  obligor  to 
prove  that  the  bond  was  on  foot, 
without  Ihewing  that  they  were  on  the 
bond  recently  after  their  dates,  and 
at  a  time  when  their  purport  was 
contrary  to  the  intereft  of  the  obli- 
gee*    Kofe  V.  Bryonia  32 1 

BRICKS.    • 
See  Action,  8. 

BRIDGE. 

A  particnlar  parifh  was  bound  by  pre- 
Icription  to  repair  an  old  wooden 
foot-bridge,  ufed  by  carriages  only  in 
times  of  flood.  About  40  years  ago 
the  truilees  of  the  turnpike  road 
built  on  the  fame  fite,  a  much 
wider  bridge  of  brick,  which  has  been 
conftantly  ufe4  ever  fince  by  all  car- 
riages palHng  that  way. — Held  that 
to  an  indidment  againft  the  county 
for  not  repairing  this  bridge,  a  plea 
that  the  pari/h  had  immemorially 
repaired  and  ft  ill  ought  to  repair  the 
faid  bridge i  was  not  fupported  by  evi- 
dence of  the  above  faAs  ;  ^nd  that 
-the  burthen  of  repairing  the  new 
,  bridge  muft  be  borne  by  the  county 
at  large.  Rex  v.  InbahitanU  o/Sur- 
^y^  455 

BROKER. 
See  PaiMCiPAL  anb  Aoint.     Sale. 

CANDIDATE. 
See  Action,  10. 

CARRIER, 
^rr  Action,  2. 
I.  A  carrier  places  a  board  in  his  of^^ 
fice,  giving  notice  that  he  will  not  bt 

anfwer* 
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anfwerable  torjeweht  howtver  fmall 
their  value,  untefs  entered  at  uich ; 
but  circulates  hand-bills,  dating  gre. 
necalW,  that  he  will  not  be  anfwer- 
able'^for  any  article  ah<fve  the  value  of 
5/.,  unlets  entered  as  fuc^. — He  is 
mnfwerable  for  the  lofs  ot  jewels  not 
entered  as  fuch,  if  under  the  value  of 
5/.     Cobden  ▼.  Bolton^  108 

S*  It  is  not  fufficient  notice  to  limit  the 
common  la«r  refpon Ability  of  a  car- 
rier, for  him  to  pafte  upon  the  door 
of  bis  office  where  j^oods  are  received 
and  delivered*  a  bill  blazoning  the 

'  advantages  of  his  conveyances,  and 
ftating  in  fmall  charadlers  at  the  bot- 
tom of  it,  that  he  will  not  be  anfwer- 

.  able  for  goods  above  the  value  of  c/. 
unlefs  entered  as  fuch  and  paid  for 
accordingly.  Butler  v.  Heane^  -  4^5 
3.  As  foon  as  goods  arc  delivered  to  a 
carrier  they  are  at  the  rifle  of  the 
purcbafer,  although  the  carrier  be 
paid  by  the  vendor.  King  v.  Mere- 
Siby  639 

CASE. 

See  Pleading.     Trespass. 

CHEQUE. 

See  Bankers,  i,  4.      Bills  of  Ex- 

CHANGB. 

I .  If  a  creditor  is  offered  cafli  in  pay- 
ment of  his  debt,  or  a  cheque  upon 
a  banker  from  an  agent  of  his  debtor, 
and  he  prefers  the  latter  ;  this  does 
not  difcharge  tlie  debtor,  if  the 
cheque  is  dimonoured  ;  although  the 
agent  fails  with  a  balance  of  his  prin- 
cipal in  his  hands  to  a  larger  amount 
Bveretv.  Col/ins 9  515 

S.  A  cheque  given  for  dock  fold  is  loti 
by  the  vendor  in  going  home  from 
the  Stock  Exchange :  The  purchafer 
is  immediately  informed  of  this  fad, 
but  refufes  to  pay  without  an  indem- 
nity :  Four  monnths  after,  the  bank- 
ers on  whom  the  cheque  was  drawn 


ftop  payment,  with  fufficient  money 
to  anfwer  it  of  the  drawer's  in  their 
hands — Held,  that  under  thefe  cir- 
cumftances  an  adioa  would  not .  lie 
for  the  price  of  tba  fiock.  Bfvan 
▼.  Hill,  |8i 

COACHMAKER. 
^^^  Apprbnticsship,  ^/  • 

COMPOSITION. 

See  Action,  t5,  7. 

CONCEALMENT. 
j>«  Insurance,  23. 

CONTINUATION. 
See  Usury.* 

COPYRIGHT- 

1 .  A  mufical  compofitioa  publidied  on  a 
fiiigle  fheet  of  paper,  is  privileged  as 
a  hooi  within  8  Adn.  c.  19.  ^  i. 
Cletnenti  v.  Golding^  25 

2.  A  fong  compofcd  to  be  fung  at  the 
Italian  opera,  remains  the  property 
of  the  compofer.  Storace  v.  Long- 
man,  ay  n 

CORPORATION. 
See  Notice  to  Quit. 

COVENANT. 
See  Ship.  Trees. 

COVERTURE. 

1 .  In  an  adlion  of  debt  on  bond,  covers 
ture  u  a  good  defence  under  a  genei?J 
plea  of  non  efi  JaQ^tnu  Lambert  v. 
Atkins,  2^2. 

2.  Under  a  plea  of  coverture^  where  it 
appeared  that  the  defendant's  huf- 
band  went  abroad  12  years  ago, 
Fcld^  that  (he  Va»  bound  to  prove 
that  he  ^'as  alive  within  7  years. 
llovfill  v.  De  Pinnat  1 1 3 

XX3  CRIM, 


ITyo 
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CttlM.  CON. 


an  aftion  for  crim.  con  if  the  plain- 
tifPs  marriage  was  folemnized  in  a 
chapel,  ^e  mud  give  fome  evidence 
that  banna  were  ufually  publifhed 
'  there  before  the  pa£Gng  of  the  mar- 
riage a^  But  it  i%  prima  facte  fuf- 
ficient  for  this  purpoTe,  to  produce 
an  oldregifterof  marriagea  folemnized 
in  the  chapel  before  the  pafling  of 
the  marriage  ad»  and  a  regubr  re- 
gifter  of  banna  puUifhed  there  fince» 
and  to  prove  tnat  within  the  recol- 
le£iion  of  witneffea  who  have  attended 
the  chapel,  marriajgea  have  been  fo- 
lemnized and  banna  publiihed  in  it 
from  tio^e  to  time  of  la(e  yeara. 
Tauaton  v.  Wyhorpt  297 

CROSS  ACTION. 
Si€  Action,  ^.      Bills  op  Ex- 

CHANGB^  35* 

CUSTOM. 
There  takj  be  a  valid  cuftom  in  a  manor 
within  the  limita  of  an  antient  foreft 
belonging  to  the  crown,  for  the  lord, 
with  the  aifent  of  the  homage,  to 
irrant  parcela  of  the  wafle  to  be  held 
in  feveralty  by  copy  of  court  roll  and 
indofcd,  in  ezclunon  of  perfons  hav- 
ing rjgh^  of  compqn*    Boukou  v. 

PATE. 
SeeTivi^. 

DECEITFUL    REPRESENT- 
ATION. ^ 
If  A  inc^uirea  generally  of  B.  concern-" 
ing  circumftancea'  of  C,  A.  cannot 
'maintain  an  adion  again  (i*  B.  for  a 
deceitfiil  reprefentaticSn   upon     thia 
fubjed,  if  Cf.  pays  A.  for  the  gpoda 
which  it'  was  in  contemplatiqh  to 
fell  when    the    reprefentation '  waa 
made,  although  C.  becomes  infqlyent, 
and  is  indebted  to  A.  for  other  ^ooda 


fubfequently  fold. — ARteri  if  A.  had 
enquiredof  d.  whether  C- waa  wortliy 
to  be  truHed  as  a  general  cuftomer, 
or  i{  there  had  been  any  cQnljpiracy 
between  B.and  C. to  cheat  A, by  pay- 
ing for  the  firft  parcel  of  gooda. 
De  Graves  v.  Smiihf  533 

DEER. 

To  fupport  an  indidment  on  42  G.  f . 
c.  107,  for  courfing  deer  in  an  in- 
dofed  ground,  it  is  neceflary,  on  the 
part  of  the  profecutiop,  to  call  the 
owner  of  the  deer  to  prove,  that  he 
did  not  give  his  coufent  to  the  pri- 
fbner  to  courfe  them.  Rex  v.  Roger j^ 

654 

DEMURRAGE. 
See  Ship. 


DISTRESS. 
See  Trespass,  y  * 

DOUBLE  VALUE  AND 
DOUBLE  RENT, 

I.  Debt  for  double  value  on  4  Qeo.i. 
c.  28.  does  not  lie  agliinft  a  weekly 
tenant.     Lloyds.  Rojbee^  453 

%,  If  tenant  from  year  to  year  give  b|a 
landlord  notice  that  he  will  quit 
upon  a  contingency,  and  doea  not 
quit  when  the  contingency  bappena, 
he  'is  not  liable  to  an  adion  on 
II  Geo.  2.  c  19.  for  double  rent. 


Farrance  v  Elttngton^ 


EJECTMEN1\ 
See  Notice  to  Quit.  TaEia. 
I.  If  a  man  gets  into  pofleflion  of  a 
houfe  to  be  let,  without  the  privity 
of  the  landlord,  and  they  afterwarda 
enter  into  a  negociation  for  a  leafe, 
but  differ  upon  the  terms ;  the  land* 
lord  may  maintain  ejedment  to  reco- 
ver pofleffion  of  the  premifea/without 
giving^  any  notice  to  <juit.  Doe  d. 
Knight  v.  Quigley^  505 

2.  In 
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3  •  la  an  iodeature  ef  lesfe  with  a  claufe 
of  re-entry,  there  is  a  general  cove- 
nant on  the  part  of  the  tenant  to  keep 
the  premifcs  in  repair;  and  it  is 
further  fUpulated  by  an  independent 
covenant,  tnat  the  tenant  within  three 
months  from  notice  being  ferved 
upon  him  by  the  landlord,  (hall  repair 
all  defe^ks  fpecified  in  the-  notice. 
The  landlord  after  fervine  him  with 
a  notice,  may  within  the  three  months 
bring  an  eje^ment  againft  him  for  a 
breach  of  the  general  covenant  to 
repair.  Roc  d,  Goatly  v.  Pome,    520 

EVIDENCE. 
See  AxToaNEY.    Bankrupt.    Bills 

OF    EZCHANGK.     BoND.      FoREIGN 

Attachment.  Indictment.  In- 
suaANCE.  Libel. 
f.  The  London  Gazette  is  not  evi- 
dence of  the  military  appointments 
^  therein  notified  ;  hut  at  the  trial  of 
an  information  againft  an  officer  in 
the  army  for  falfe  muflers,  it  is  fuf- 
ficient  to  prove  that  he  adked  in  the 
charader  mentioned  in  the  in  forma- 
tioo»  without  proving  his  ccmmif- 
fion  from  the  King.  Rex  v.  Gard^ 
ner,  513 

2.  On  the  trial  of  an  indiflment  for  a 
fraud  againft  an  agent  of  govern- 
ment under  the  controul  of  the  Trca- 
fury,  a  letter  of  inttniftions  ad- 
dreffed  to  the  defendant  by  the 
Lords  of  the  T^eafury,  may  be 
read  in  evidence,  without  proving  the 
comn^iffion  by  which  they  were  ap- 
pointed.    Rex  V.  Jones^  I  '* 

3.  An  advertifement  publiflied  in 
veral  daily  newfpapers,  is  not  evi- 
dence of  notice  to  any  individual  who 
is  not  proved  to  have  taken  in,  or 
to  have  been  in  the  habit  of  reading, 
one  of  the  newf papers  in  which  it 
zja^^nd.  Boy  deli  y.  Dmmmondf  IJ7 

4.  la  an  adion  againft  the  (heriff  tor 
'   not  arrefting  a  perfon  on  mefne  pro- 

cefs,   notice  of    |hifl  perfon    being 


T 


within  the  defendant's  baiUwick 
given  to  the  underlheriPs  agent  in 
London,  is  no  evidence  of  fuch  evi- 
dence to  the  defendant.  GiUon  ▼. 
Coggonf  189 

5.  In  an  a6tion  by  A.  againft  B.  for 
fuing  out  a  fecohid  writ  oi  fieri  factat 
before  the  (heriff  bad  made  any  re- 
turn to  the  firft,  the  iheriflPs  returns 
to  the  firft  and  fecond  writs,  ftatiiP 
that  the  execution  was  fo  conduced 
at  A  .'s  rrqueft  and  with  his  con* 
fent,  are  prima  facie  evidence  for 
B.  againft  A.  to  fupport  a  plea  of 
licencr.     Gfffordy.  IVoodgatet    II 7. 

6.  A  deed  alleged  in  a  plea  to  be  loft 
by  time  and  accident,  may  be  given 
in  evidence,  if  having  been  loft  at 
the  time  of  pleading  it  is  found  be- 
fore trial.     Nawky  v.  Peacock,  §§jm 

7.  A  will  of  lands  being  loft,  the  pro- 
bate is  not  admiffible  as  fecondary 
evidence  of  its  contents,  Docy.  QaU 
vert  J  '  289 

8.  On  proof  that  a  will  of  lands  had 
been  loft,  parol  evidence  of  its  eon- 
teats  may  be  received  from  a  witoefa 
who  heard  it  read  over  before  the 
teftator's  family  on  the  day  of  his 
funeral.    *  390  n 

9.  Secondary  evidence  may  be  given  of 
a  written  notice  of  the  dilhonour  of 
a  bill  of  exchange,  without  noti9e  to 
produce  it.   Ackland  v.  Pearcc,    60X 

10.  The  fentence  of  the  Court  of 
Acimiralty  condemning  certain  goods 
as  captured  from  tho  enemy,  is  con? 
cluiive  evidence  that  they  were  fo 
captured,  %%% 

11.  If  to  an  indiAment  for  not  repairing 
a  highway  againft  a  parifli  confiftihg 
of  three  townihipsy  viz.  A.  B.  aa/i  C.» 
there  is  a  pica  on  the  part  of  C4 
that  each  of  the  thre«  townfliipi  has 
immemorially  repaired  its  own  high- 
ways fepi^rately ;  the  records  of  in- 
didments  againft  thrparifh  gcnenlly, 
for  ix>t  repairing  highvrays  iituate  in 
^,  and  B.,  with  general  glcas  of  •«# 

X  X  4  putty^ 
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guilty^  ind  conTfAions  theirnpon^ 
are  frimd  facte  evi  jencc  to  difprove 
.  the  cuftom  for  each  townfhip  to  re- 
pair fcparately;  but  evidence  will  be 
admitted  that  thefe  pleas  of  not  guilty 
were  plraded  by  inhabitants  of  A. 
and  B.  without  the  privity  of  the 
inhabitants  of  C.  Rex  v.  Eardtf- 
landy  404 

13.  In  debt  on  bond  conditioned  for 
the  performance  of  covenants^  if  the 
the  condition  is  not  fet  out  in  the 
pleadings^  the  plaintiff  in  executing 
a  wfit  of  inquiry  under  8  &  9  W.  3. 
c.  II.  muft  prove  that  the  bond  men- 
tioned m  the  fuggeiUon  and  pro- 
duced to  th^  j"''y>  J*i  that  on  which 
the  action  was  brought.  Hodghinfon 
V.  Marfdetiy  l^r 

13.  An  a6l  of  parliament  for  regu- 
lating the  concerns  of  the  poor  in  a 
particular  pari(h,  requires  that  cer- 
tam  notice  (hall  be  given  of  a  veftry 
for  the  eleftion  of  a  treafurer,  and 
that  a  treafurer  ftiall  be  eleded  at  a 
veftry  held  in  purfuance  of  iuch 
notice  • — To  fupport  an  allegation  in 
%n  indi£lment  that  "A.  was  duly 
ele6ted  treafurer  of  the  faid^parifh," 
mn  entry  in  the  veftry  book,  ftating 
that  A-  was  eleded  treafurer  at  d 
vefiry  duly  held  in  purfuance  of  noticct 
is-fuffideut  evidence.    Rem  y, Martin, 

100 

14.  Where  an  agreement  not  under 
feal  is  produced  at  the  trial  by  one  of 

•  the  parties  in  purfuance  of  an  under- 
takiag  to  pnMuce  '\U  the  oppofite 

<  *  party,   to   make  it   evidence,   nmift 

*  .proTe  it  in  the  fame  manner  as  if  it 
7  -nad  come  from  his  own  cultody. 
,  SMttherflon  v.  Edghgton^  94 
ix^  Where  it  is  material  for  the  de- 

fendarjt  tp  (hew  that  the  adion  was 
coni!T!cnced  earlier  than  it  appears  to 
liave  bi?en  by  the  Nifi  Prius  record, 
the  tirclaration  delivered  by  the 
p]  dint  iff  ijt  admiifible  evidence^  Har^ 
r.j  r*  Ormcy'   .  497  n 


16.  If  a  copy  of  any  doctuneflt  trtiic{| 
itfelf  is  not  evidence  at  comnion  law, 
be  made  evidence  by  ad  of  psrHar 
ment,  a  cop^r  muft  be  produced,  and 
the  original  is  not  made  admiffible 
evidence  by  implication.  Burdom  r. 
Rickettf  121  « 

17.  In  an  a£kion  for  words  of  pequij, 
to  (hew  the  quo  animOf  the  plaratiff 
may  giye  in  evidence  a  bill  of  io- 
didment  fubfequently  preferred  Bt 
the  defendant  againft  him,  and  which 
the  grand  jury  returned  ignoramus. 
Tate  V,  Humphrey 9  73  s 

18.  In  replevin,  the  declarations  of  the 
perfon  under  whom  the  defendant 
makes  cognizance,  are  not  evidence 
for  the  plaintif{l     Hart  v  Hornt    92 

19.  A  licence  is  prima  facie  evidence^ 
that  when  a  (hip  left  her  port  of 
outfit,  (he  failed  upon  the  voyage 
infured.     Marfhali^.  Paeker^       69 

20.  On  proof  that  goods  which  can- 
not be  exported  without  a  liceoce» 
were  ef.tered  for  exportation  at  the 
cuftom-houfe,  it  will  be  prefumed 
that  there  was  a  licence  to  export 
them.    Van  Omeran  v.  Dowich,     44 

FACTOR. 

See  Principal  and  Agemt*  Salb* 

Sett-o^f. 

FOREIGN  ATTACHMENT. 

I  To  prove  that  the  defendant,  under 
procefs  of  foreign  attachmehty  has 
paid  a  fum  of  money  to  a  creditor  of 
the  plaintiff,  the  record  of  the  caufc 
in  the  Mayor's  Court,  with  an  entry 
of  fatisfa^on,  iscondufive  evidence* 
Huxham  V,  Smithy  '9 

f .  The  record  is  only  primi  facie  evi^ 
dence  that  the  debt  for  which  the 
adibn  was  brought  in  the  Major's 
Court,  arbfe  within  the  limiti  of  the 
^ty.     lb,  ' igf 

3.  It  a' merchant  abroad  orders  goods 
of  a  (hop -keeper  refiding  within  the 
city  of  Londoo^  to  be  pot  Q&  boan^ 

afliip 
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n  Aip  lying  beyond  the  limits  of  the 
city,  and  the  (hop-keeper  fends  theot 
from  hi&  ftiop  to  be  (hipped  in  pur- 
fuanceof  the  order,  the.price  of  the 
goods  may  be  fued  for  in  the 
Mayor's  Court  as  a  debt  arifing 
"   yrithin  the  city, '/ft.  2i 

FOREIGN  JUDGMENT- 
f.  Anadionmaybe  maintaiaed  upon 
a  foreign  judgment  obtained  by  dt- 
fauit,  whica  ftates  that  the  defend- 
ant appeared  by  attorney, — ^without 
proving  that  the  attorney  mentioned 
had  authority  to  appear,  or  that  the 
defendant  was  living  within  the  ju- 
pfdiaion  of  the  foreign  Court. 
MoJony  y,  {jibbons^  ^o* 

FOREIGN  SENTENCE. 
See  Insurance. 
The  fentence  of  condemnation  of  a 
'  foreign  court  of  Admiralty  cannot  be 
received  in    evidence,  without  pre- 
vious proof  of  the  (hip  having  been 
captured.     Marjhall  v,  Parker^    69 

FRAUDS,  STATUTE  OF. 
See  Principal  and  Agknt,  3. 

|.  A  memorandunfi  of  the  fale  of  goods 
uhder  the  i7tli  fe(E!ion  of  the  ftatute 
of  frauds,  cannot  be  figned  by  one  of 
the  contradiing  parties  as  the  autho- 

.  rized  agent  of  the  other :  the  a?ent 
mull  be  a  third  perfon.  IVrigii  v. 
Dannahf  203 

9.  A  tenancy  from  year  to  year  created 

■  by  parol,  is  not  determined  by  a 
parol  licence  from  the  landlord  to  the 
tenant  to  quit  in  the  middle  of  a 
quarter,  and  the  tenant's  quitting 
^  premifes  accordingly.  MolUit 
V.  Brayne.  97 

FREIGHT.  \ 

5^^  OH  IP. 

i«  Frttght  cannot  be  recoyered  on  a 


charterrparty,  unlefii  ^  lUpohtfil 
voyage  has  been  adually  perxormed; 
and  there  is  no  implied  promife  to 
pay  a  compenfaium  for  carrying  goods 
a  nart  of  the  voyage,  anlels  they  are 
voluntarily  accepted  at  a  place  (hort 
of  the  port  of  deftkation.  0/good 
V.  Gronirigf  466 

9.  If  by  a  bill  of  hding  gooda^are 
made  deliverable  to  A.  or  ma  aflBgnSf 
he  or  they  paying  freight  for  the 
fame,  and  A.  affigna  the  bill  of  la« 
ding  to  B.  and  B.  aifigos  it  to'C«t 
who  accepts  the  goods  under  itg^  C. 
is  liable  to  an  adion  for  the  fre^ht 
at  the  fuit  of  the  mafter  of  the  fiup. 
Cod  v.  Taylor,  587 

3.  A  (hip  let  to  freight  by  the  monta 
'  in  attempting  to  enter  a  blockaded 
port  by  order  of  the  freighters,  ia 
ieiaed,  and  her  cargo  condemoed} 
^ut  being  afterwards  releafed,  takes 
in  other  goods  and  delivers  them  to 
the  freighters,  according  to  the  char- 
ter-party: Heidi  that  there  was  no 
fufpenfion  of  the  freight  during  the 
detention  of  the  (hip.  Moor/om  ▼• 
Greaveif  6a1 

GAZETTE. 
See  EviDI&NCE  Z. 

GUARANTIE. 
See  Bills  of  ExcHANOt,  5. 

z.  If  B0  by  a  written  guarantie  under? 
take  to  jf,  to  anfwer  for  the  faynunM 
oj  goods  to  be  fent  by  him  to  U^f  A*^ 
cannot  maintain  indebitatui  afumtfii 
againit  B.  far  the  price  of  goods  ^t 
to  C*  accordingly,  but  mm  dedarb 
fpecially  on  the  gtt^iraiitie.  Uhut 
y.  Scultbprpe.     215. 

a.  Where  by  a  written  guarantie,  A. 
becomes  bound  to  B.  for  any  debt.C. 
may  coutrad  with  him,  not  exceeding 
tool,  the  guanintie  is  not  extin« 
gui/hed  by  one  dealing  between  B* 
and  C.  to  that  amount ;  but  extends 
to  any  debt  of  zooU  which  C.  maj 

afi^eiw 
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afterwards   owe  to   B.     Merle  ▼• 

/    IVelU,  413 

3*  A  guarantie  for  the  payment  of  any 
goods  to  be  f'jpplied  to  a  third  per- 
ton  to  a  fpecified  amount,  remains 
in  force  after  goods  to  this  amount 
have  been  fupplied  and  regaUily 
paid  for,  until  the  furety  gives  notice 
that  he  will  be  no  longer  refponfible. 
MafM  V.  Pritehard^  436 

HAWKER. 
A  licenfed  hawker  who  gives  his  licence 
to  be  ufed  by  his  fervant  employed 
to  fell  goods  on  his  account^  is  not 
liable  on  29  G.  3.  c.  26.  as  for  letting 
to  Ifire  or  QntRng  the  licence.  Hodg* 
fin  q,  U  T.  Flower^  388 

HERALD. 

2.  Wlnitor  Herald  and  Blue  Mantle 
Povrjuivant  of  Arms  may  maintain  a 
Joint  a&ion  for  work  and  labour  in 
making  out  a  pedigree*  both  havtn|r 
been  on  duty  when  the  order  for  it 
was  given,  although  only  one  of 
them  was  applied  to  by  the  de- 
fendant.   Townfendy.  Neale,        190 

2.  In  fuch  an  aAion  the  plaintiffs  are 
bound  to  give  general  evidence  of 
the  pedigree  being  true,  unlefs  this 
has  been  difpenfed,with  by  the  de- 
fiendanti  lb.  191 

HIGHWAY. 
See  Etidbncs,  ix. 

HORSE. 

S.  R^ark^  is  not  unfoundnefs  in  a 
horfcy.  ttplels  It  be  (hewn  to  proceed 
from  fome  difeafe  or  organic  defed, 
Bafei  v.  CMs,  523 

a.  A  fervant  employed  to  fell  a  horie 
and  receive  the  price,  has  an  implied 
authority  to  warrant  the  horfe  to  be 
found;  and  in  an  a6Uon  upon  the 
warranter,  it  is  enough  to  prove  that 
it  'vras  given  by  the  fervant,  without 


calling  him,  or  (hewing  that  lie  had 
any  Ipecial  authority  for  that  piir« 
pofe.  Alexander  v.  Gib/on,  5C5 
3.  In  an  a&ion  on  the  warranty  ot  a 
horfe,  the  plaintiff  is  not  entitled  to 
recover  for  the  expence  of  keepiog 
the  horfe,  unlefs,  on  difcovering  tbe 
unfoundnefs,  he  offered  to  returu 
him  to  the  defendant.  CafweU  r. 
Caare^  £2 

INDEBUTATUS  ASSUMPSIT. 
See  Action,  to. 

GVAI^ANTIE. 

INDICTMENT. 
See  Evidence,  ii. 

I .  Ap  indiftment  will  not  lie  for  words 
fpoken  of  a  jufttce  pi  the  peace  in  his 
his  abfence.    Rex  v.  WeMje^         142 

a.  A  confpiracy  to  obtain  money  by 
procuring  from  the  Lords  of  the 
Treafury  the  appointment  of  a  per- 
fon  to  an  office  m  the  cuftoms,  is  a 
mifdemeanor  at  common  law.  Rex 
V.  Pollmanf  229 

3.  It  is  an  indi6table  offence  for  a  man 
to  undrefs  himfelf  on  the  beach  and 
to  bathe  'in  the  fea,  near  inhabited 
houfes,  from  which  he  may  be  di- 
fttndly  feen  ;  although  theie  houfes 
may  have  been  recently^  erefted,  and 
till  then  it  may  have  been  afual  for 
men  to  bathe  in  great  numbers  at  the 
place  in  queftion.     Rex  y .  Crundem, 

4.  If  an  overfeer  of  the  poor  receive 
from  the  putative  father  of  baftaid 
child  bom  withiq  the  pariAiy  a  fum 
of  money  as  a  compoution  with  the 
parifh  for  the  maintenance  ot  the 
child,  he  is  liable  to  an  indidment 
for  fraudulently  omitting  to  give 
credit  for  this  fum  in  his  accounts 
with  the  parifii.     Rex   v.  Marttn^ 

268 

5.  If  a  banker  permits  a  fom  of  money 

to 
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to  be  lodged  at  his  houfe,  to  be  paid 
«▼«•  for  corruptly  procuring  an  ap- 
pointment under  govemroenty  he  may 
be  indided  for  a  confpiraqr  along 
with  thofe  who  are  to  procure  the 
appointment  and  to  receive  the 
money.     Rex '^.  FottmaUf  233 

€.  An  indidment  amnft  a  mafter  for 
not  providing  fufficient  food  and 
fuftenance  for  a  fervant,  wberebjr  the 
fenrant  became  lick  and  emacuted, 
muft  allege  that  the  fervam  was  af 
tender  years ^  and  under  ibe  dominion 
etnd  eontroul  of  ibe  mafier.  Rex  v. 
Ridley,  650 

7.  An  mdidment  againft  A,  B,  C,  and 
D.  charged,  that  they  confpired  to- 
.     gether  to  obtain,  «  viz.  to  the  ufe  of 
them  the  faid  A ,  B.,  and  C.  and 
certain  other  persons  to  the  jurors 
unknown,"  a  ^fum  of  money  for  pro- 
curing an  appointment  jander  govern- 
ment. It  appeared  that  D.,  although 
the  money  was  lodged  in  his  hands 
to  be  paid  to  J\..  and  B.  when  the 
appointment  was  procured,  did  not 
know  that  C.  was  to  have  any  part  of 
It,  or  was  at  all  implicated  m  the 
tranfadion.    Held,  that  the  averment 
concerning  the  application   of  the 
money  was  material,  though  coming 
under  a  vis.  and  that  as  to  D.  the 
confpiracy  was  not  proved  as  laid. 
Rexy.  Pollman,  231 

8.  There  is  no  objection  of  znj  fort  to 
tryine  a  man,  upon  one  indidment, 
for  feveral  diftind  mifdemeanours  of 
the  fame  nature.^      Rex  v.  Jonetf 

131 

9.  A  perfon  indided  for  a  mifdemea- 
nour  or  a  felony,  may  be  legally  con- 
vided  upon  the  uncorroborated  evi- 
dence ot  an  accomplice.  Rex  v.  Jonett 

112 
}0,  The  defendant  may  be  found  guilty 
upon  a  count  in  an  information  which 
charges  him  with  having  eompo/edf 
printed,  and  publiihed"  a  libel,  if  he 
p  proved  to  have  pxbli/bed  without 


having  comfo/ed  it.     Rex  v.  Ifmm, 

583 
II.  If  the  defendant  is  charged  by  a 
count  in  an  indidment  with  havmg 
«  Gompofed,  printed  and  publi(hed" 
a  libel,  if  the  eridence  be,  that  he 
only  compofed  and  published  it,  he 
mav  be  found  guilty  of  thib  cmpofitig 
znApnUiflnHgi  and  acquitted  of  the 


printing.     King  ^.IVUhawUf        64^ 

INFORMATION. 
See  Ihdictment. 

INSOLVENT   DEBTORS  ACT. 

After  the  ift  day  of  February  1809,  a 
promifibfy  note  was  ffiven  for  an  an- 
tecent  debt.  Heldy  that  as  againft 
the  payee,  the  maker  would  have 
been  difcharged  under  the  infolvena 
debtors  ad,  49  Geo.  III.  c.  1 15  ; 
but  that  he  was  not,  as  agiqft  a  per* 
fon  to  whom  the  note*  was  fubfe- 
<juently  indorfed.    Lucas  v.  Winton^ 

44$ 
INSURANCE. 

See  Evidence.  Foreign  Sentence. 

1.  The  captors  of  property  in  a  con- 
jund  expedition  by  the  navy  and 
army,  againft  a  fbrtrefs  on  the  land* 
fince  45  G.  3 .  c.  72 .  have  an  infurable 
intereft  before  condemnation.  Stif 
ting^>  Vaughant  225 

2.  A  policy  of  infurance  on  money  lent 
to  the^  Captain  fayabie  out  of  the 
freight  is  illegal  and  tjie  premium 
cannot  be  recovered  back  from  the 
underwriters.     IViifon  v.  R^  E,  jffs. 

at.  626 

3.  -Policy  at  andflrom  the  IJland of  St. 
MichaePs,  The  (hip  arrived  there 
in  a  very  difabled  ttate,  and  after 
lying  at  anchor  above  24  hours  in 
great  danger  fromaftorm,wasblowo 
out  to  fea  and  vntcked,^^  Heid 
that  the  policy  on  the  homeward 
voyage  never  auaohed*  Parmater 
v.  Coiffinsf  235 

4.  Policy 


ufo 
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4.  Policy  from   Loodon  to  a  fbivign 

port)  "  on  goods  as  (hould  thereafter 
be  declared,  each  package  to  pay 
Average^  the  fame  as  if  it  were  fcpa- 
rately  infured."  A  fmall  quantity  of 
naval  Jiorei  was  aiferwards  mention* 
cd  in  the  ipecification  of  intereft,  and 
ezperl^  in  the  veffel  with  the  other 
goods  infured)  without  a  licence, 
contrary  to  a  proclamation  authorized 
by  33  G.3.  c.  2.  HelJy  that  the 
policy  was  entirely  Titiated,  and  that 
the  aflured  could  not  recover  for  that 
part  of  the  goods  the  exportation  of 
which  was  legal.  Parkin  v.  Dickf  221 

5.  A  voyage  to  a  Prufiian  port  is  not 
illegal  as  being  a  trading  with  an 
jenemy»  although  our  commerce  is 
entirely  excluded  from  the  ports  of 
Pruiliay  and  there  be  no  diplomatic 
xntercburfe  between  the  two  coun- 
tries.    Mulkr-v.ThompJon,      .  ,^*0 

fi.  A  policy  of  infurance  is  not  vitiated 
by  giving  l^ave  to  the  (hip  to  proceed 
to  any  port  in  a  particular  fea  in 
^hich  there  are  both  hoftile  and  neu- 
tral ports,  unlefs  it  can  be  fhewn 
that  It  was  intended  the  (hip  (hould 
in  faft  proceed  to  one  of  the  former. 

Ih. 

»•  An  infurance  is  declared  to  be  *<  on 
**  the  cargo,  being  103  1  hhds.  wme." 
This  does  not  amount  to  a  warranty 
» that  the  wine  conftitutes  the  whole 
cargo,  and  that  no  other  goods  (hall 
be  taken  on  board.  16. 

S.  Policy  at  and  from  Riga  to  the 
United  Kin^dom,on  (hip  and  freight, 
declared  to  be  in  continuation  of  two 
other  policies,  which  were  on  (hip 
find  freight  on  a  voyage  from  the 
United  Slingdom  to  the  (hip's  port 
of  difcharge  in  the  Baltic,,  darinc 
her  ftay  there,  and  from  thence  back 
to  her  portof  difcharge  in  the  United 
Kingdom.  The  (hip  was  feized  and 
condemned  at  Riga  before  (he  had 
difcharged  her  outward  cargo.  Held 
that  the  hrft  policy  could  not  be  ap- 


plied  to  the  outward  fineighe«     AM 
V.  Bellf  475 

9.  It  is  ftipulated  by  a  policy  of  to* 
furance  trom  Riga  to  the  United 
Kingdom,  ^  that  if  the  (hip  flioiild 
not  Toad  a  cargo  at  Riga  by  any  wBl 
of  the  Ruffian  government,  tite  af- 
fnred  were  to  receive  a  totskl  lofa.** 
The  (hip  is  feized  and  condemiied 
by  the  Ruffian  government  before 
her  outward  cargo  is  diicharged.  — 
This  is  a  total  lofs  within  the  mean- 
ing of  the  policy.  li. 

10.  A  policy  at  and  from  a  foreign 
port,  attaches  when  the  (hip  has  ar- 
rived there  in  good  })hyfical  fafety, 
although,  from  political  caufes,  (he 
may  be  in.gtcat  danger  of  condem- 
nation, Jh. 

1 1 .  Policy  **  at  and  fro^  Sheemefi  in 
ballaft  to  Ciarentef  and  back  to  a 
port  in  the  Britifh  Channel  and  Lon- 
don ;  from  the  date  thereof,  cill  the 
(hip  (hould  be  arrived  at  CbaraUt 
and  back  at  a  port  in  the  Channel 
and  London  ;  00  freight  valued  at 
the  fum  infured,  to  be  deemed  io- 
terefl  in  the  outward  voyage,  altho' 
in  balUft.'*  The  (hip  was  freighted 
for  the  voyage  in  queftton  by  a 
charter-party,  whereby  (he  was  to 
proceed  to  Chareute  in  ballaft,  and 
theoe  the  freighter  was  to  provide  her 
with  a  full  carg-o  of  brandy*  On  the 
arrival  of  the  (hip  at  Cbarenie  (he  was 
put  under  an  embargo,  and  after 
being  (b  kept  for  (ix  months*  (he  was 
feized  and  condemned  by  the  French 
government. —  Held^  that  the  freight 
was  prote(!^d  by  the  policy  while 
the  (hip  lay  at  Charente  before  any 
goods  were  put  on  board,  and  that 
the  underwriters  were  liable  for  a 
lofs  fo  happening.  Mackenxie  ▼• 
SieddeUf  431 

12.  If  a  (hip  infured,  on  arriving  off 
her  port  ot  deftinatioo,  is  prevented 
from  entering  it,  from  its  being  in 
the  hands  of  the  eaemyy  or  fmm 
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Wing  Ofdered  awav  by  the  Englifh 
commander  there,  the  policy  does  not 
remain  in  force  till  (he  reaches  a  pott 
of  faftftT.     Parkin  v.  Tunno^  59 

tj.  Goods  infured  to  A  <t  that  port 
being  in  the  hands  of  the  enen^y, 
are  carried  to  B.  and  afterwards 
to  C.  Their  condition  being  here 
tnfpe^d  for  the  firft  time  from 
the  original  {ailing  of  the  ihip,  they 
are  found  to  be  almoft  entirely  de- 
ftroyed  by  fea-damage,  which  might 
bave  happened  partly  in  the  voyage 
to  A*  or  entirely  in  paffing  from  A, 
to  C.  The  underwriters  acp  not 
liable  for  any  part  of  this  lofs,  there 
being  no  diftmA  evidence  that  the 
goods  were  injured  while  they  were 
prote&ed  by  the  policy.  59 

14.  In  an  aaion  on  a  policy  from  an 
Engliih  to  a  foreign  port^  to  found 
a  prefumption  that  the  (hip  was  loft 
on  the  voyage,  it  is  enough  to  prove 
that  (he  was  not  heard  of  in  this 
country  after  (he  failed^  without  call- 
ing witneffes  from  her  port  of  defti- 
nation,  to  (hew  that  (he  never  arrived 
there.    Twtmloe  v.  Ofwim^  85 

15.  In  an  action  on  a  policy  of  in- 
furance,  where  a  lofs  by  the  perils  of 
the  (ea  is  to 'be  infeired  from  the 
ihip  not  being  heard  of  after  her  fail- 
ing, the  plaintiff  muft  prove  that 
when  (he  left  the  port  of  outfit  (he 
was  bound  upon  the  voyage  infured. 
For  this  purpofe  the  convoy  bondf 
mentioning  the  port  of  defti nation  in 
the  common  form,  h  prima  facie  t^^ 
dence.     Coben  v.  Hinckley ,  51 

16.  The  Royml  Exchange  AJfurance 
Company  is  liable  for  a  Mai  lofs  upon 
a  cargo  of  com,  where  the  (hip  from 
the  perils  infured  againft,  becomes 
incapable  of  puffuiilg  the  voyage^  and 
another  veifel  cannot  be  procured  to 
forward  the  corn  to  its  port  of  defti- 
nation.    Wiifon  v.  R,  E.  Aft.  Co, 
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17.  Where  a  ihip  it  ably^ed  lo  |iut 


back,  and  the  damage  (he  has  fuC- 
tained  is  of  fuch  a  aature  that  (he 
cannot  purfue  her  voyaffe^  and  other 
(hips  cannot  be  procured  to  take  the 
carffo,  this  is  a  total  loft  of  (hip,  cargo 
and  freight,  however  inconuderable 
the  damage  fuftained  may  be,  be- 
caufe  the  voyage  in  cootemplation  it 
loft.     Manning  v.  Nc^nhwm^  624  a 

18.  The  owner  of  a  cargo  of  flax-feed 
infured  "at  and  from  America  to 
Limerick,''  himfelf  refiding  at  that 
place,  on  the  nth  February  18089 
received  information  that  tne  (hip 
with  the  flax-feed  on  board  had  bfta 
detained  at  Philadelphia  by  the  Ame- 
rican embargo;  but  did  not  give 
notice  of  abandonment  till  the  iitk 
of  June  following.  The  flax 'feed 
was  intended  for  fowing,  and  might 
have  been  emploved  for  that  purpofe, 
had  it  arrived  before  the  lothof  May^ 
but  afterwards  would  have  beea 
fcarcely  of  any  value.  ,  Held^  that 
however  the  plaintiff  mu^ht  have 
waited  till  the  loth  of  May  before 
abandoning,  the  abandonment  on  the 
nth  of  June  was  out  of  time. 
Kelly  V.  Walton^  lyy 

19.  Goods  prote^ed  by  a  valued  po- 
lice, being  captured,  are  condemned 
as  lawful  prize,  the  captors  paying  the 

freight.  The  affured  may  neverthe« 
lefs  recover  as  for  a  total  lofs.  Mar* 
fhall  V.  Parker,  69 

30.  If  a  (hip  infured  is  merely  reprc^ 
fented  as  neutral,  a  fentence  of  a 
foreign  court  of  admiralty,  condemn- 
ing her  for  a  violation  of  the  laws  of 
neutrality,  is  not  evidence  to  faUify 
the  reprefentation.  Von  Tumgeln  ▼. 
Du  Boitf  151 

21.  A  reprefentation  made  to  any  un- 
derwriter except  the  firft  on  the  po- 
licy, is  not  to  be  confidercd  as  made 
to  ftt1ife<|uent  underwriters.  Bell  r. 
CaHiairtf  543 

as.  The  mafter  of  a  merchantmaa 
vhile  takiPg  ia  his  loading  at  a  fo- 
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reign  port,  is  ordered  by  the  captain 
of  a  King's  (hip  to  eo  out  to  lea  to 
examine  a  ftran^e  fan  difcovered  in 
the  offing,  beanng  enemies'  colours : 
Without  remonftratingi  and  without 
any  force  or  threats  bein^  employed 
to  influence  his  determination^  he 
obeys ;  and  finding  the  ftrange  fail 
to  be  a  neutral,  he  returns  to  port. 
Hekip  that  this  was  an  unexcufed 
deviation^  which  vacated  a  policy  on 
goods  on  board  the  merchantman. 
PMfi  ▼.  jfuiiffof  350 

03.  The  aifured  on  a  policy  at  and 
from  Riga,  are  in  poflemon  of  a 
letter  from  their  correh>ondent  there, 
ftating  that  an  order  for  fending  the 
^  papers  of  all  (hips  arriving  at  that 
port  to  Peter fburg  had  produced  a 
great  fenfation,  intimating  that  the 
papers  of  the  (hip  infured  had  been 
lent  to  Peter(burgh  accordingly,  and 
expreffing  coniiderable  apprehenfions 
for  her  lafrty*  This  letter  is  not 
communicated  to  the  underwriters ; 
but  the  broker  informs  them  of  the 
fad  of  the  (hip's  papers  being  fent 
to  Peterfburgh.  Heia,  that  the  po- 
licy was  not  vitiated  on  the  ground 
of  concealment  by  the  non-communi- 
cation of  the  letter.     Bell  v.  Bell, 

479 
14.  When  a  (hip  infured  is  captured  in 

a  voyage  to  an  enemy's  country, 
and  the  Briti(h  licence  legalizing  the 
voyage  is  loft,  to  (hew  that  (he  had 
fuch  a  licence,  it  is  neceiTary  to  prove 
the  lofa  of  the  paper  purporting  to 
be  a  licence  put  on  board  the  (hip, 
and  to  produce  examined  copies  of 
the  order  in  council  for  granting  the 
licence,  and  of  the  copy  of  the  li- 
preferved  in  the  fecretary  of  ftate's 
office.     Byre  v.  Pal/fravet  605 

25.  If  in  a  policyof  iniurance  <<atand 
from  Surinam,  and  all  or  any  of  the 
Weft  India  Iflands  to  London,'"  the 
ihip  is  warranted  to  fail  am  or  before 

'  fie  ifi  of  Attgufi,  it  is  a  f ufficient  com* 


pliance  With  the  Mrarranty  If  flie  (all 
on  or  before  that  day  from  htfr  fiaai 
port  of  loading  on  the  homeward 
voyage,  although  (he  afterwards 
touch  at  one  of  the  Weft  India 
iflands  to  join  convoy*  Wrigbi  ▼. 
Shiffner.  247 

26.  A  warranty  in  a  policy  of  in- 
fu ranee  againft  capture  import  does 
not  proted  the  underwriter*  from  a 
loft  happening  by  capture  in  a  place 
which  is  not  within  the  limits  of  any 
port,  although  it  may  be  within  the 
headlands  at  the  mouth  of  a  river. 
Therefore  where  a  (hip  infured  fnun 
Rotterdam  to  Lomdom^  and  ^  war^ 
••  ranted  free  from  capture  in  pors," 
was  captured  while  lying  at  anchor 
near  Qhoree  in  the  River  Maet,  the 

V  underwriters  were  held  liable.  Bar*' 
ingv,  VauXf  541 

27 .  If  by  a  policy  of  inforance  the  (hip 
is  warranted  **  free  of  capture  and 
feizure  in  her  port  or  ports  of  dif- 
charge,"  and  (he  is  taken  in  an  opeo 
river  not  within  the  limits  of  any  re* 
gular  port,  waiting  for  an  opportu- 
nity there  to  difcharge  her  cargo  in 
a  clandeftine  manner,  the  place  where 
(he  is  taken  is  to  be  confidered  her 
port  of  difcharge  within  the  meaning 
of  the  policy,  and  the  underwriters 
are  not  liable  for  the  lofa.  Jarmam 
V.  Coape,  613 

28.  SemhUt^xBLX.  if  a  declaration 'on  a 
policy  >of  infurance  lay  the  lofs  by 
theperili  of  the  feat,  the  plaintiff  may 
recover,  upon  proof  that  the  (hip  was 
wrecked,   althoucrh    thia  nay  have 

-  been  occafioned  by  the  barratry  of 
the  mafter  or  marine.  Heywum  v. 
Parijh%  149 

29.  A  count  on  a  policy  of  infurance 
laying  the  lofs  by  catture,  is  fuftained 
by  evidence,  that  toe  (hip  was  cap- 
tured by  a  privateer,  altnough  this 
happened  from  a  coUufion  between 
the  mailer  of  the  (hip  and  the  com- 
mander of  the  privateer,   and  tbt 

plaintiff 
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plaintiff  mi^ht  ha^e  recovered  under 
a  count  laying  the  lofs  by  the  bar- 
ratry of  the  mailer.  Jtreangeh  ▼. 
Tlwrnffon^  620 

30.  To  prove  a  warranty,  that  a  (hip 
infured  was  of  a  particular  nation,  it  is 
prma  facie  evidence,  that  (he  carried 
the  flag  of  that  nation  at  times  when 
(he  was  free  from  all  danger  of  cap- 
ture,  and  that  the  captain  addreffed 
himfelf  to  the  conful  of  that  nation 
in  a  foreign  port.  Ih. 

3 J.  The  produdion  of  aletler  dated 
abroad,  and  addreffed  to  J.  S.  in 
England,  with  the  Engli(h  (hip  let- 
ter poft-mark  upon  it,  which  direded 

"  a  policy  to  be  effe^ed,  is  fuificient 
to  prove  that  J.  S.  was  *'  the  perfon 
re(iaing  in  Great  Britain,  who  re- 
ceived the  order  for  and  effeded  fuch 
policy."  Ih. 

INSURANCE  BROKER.' 

Su  Li£N,  I,  2.     Principal  and 

Agent.     Set  Ovf. 


INTEREST. 

^^'^  Bankers,  2. 

1.  In  an  a£iion  for  money  had  and 

received  to  recover  a  fum  paid  by  a 

third    perfon    into  the  defendant's 

hands  for   the  jJaintiff^s  ufe,    the 

$laintiff  is  not   entitled  to  intereft. 
)r  Bemales  v.  Fuller^*  462 

The  rule  upon  this  fub)e6t  in  De 
HannUand  v.  Bowerbankf  I  Camph. 
CO.  confirmed  by  the  Court  of  K.  B. 

lb, 

a.  In  the  Exchequer  Chamber  intereft 
will  be  allowed  in  an  a^iion  for  not 
giving  a  bill  of  exchange  in  payment 
of  goods  fold,  from  the  time  when 
thebiU,  if  given,  would  have  become 

"  due.     Bicbtr  v.  Jonet^  ^28  ir 

J .  When  goods  are  fold  ro  be  paid  for 
by  a  biU  of  exchange,  and  the  pur« 

•  chafer  negleds  to  ^ve  the  bill,  the 
vendor  is  ^titled  to  mtereft  from  the 
time  the  bill,  if  giv^o,  would  have 


•  becofloe  due.      P<iMer  v.  PalfgrOive^ 

47* 

4.— ^Whether  the  defendant  has  or  hat 
not  accepted  the  goods^  Boyeef. 
Warburton^  480 

5.  But  where  there  was  no  agreement  to 
give  a  biU,  intereft  ought  not  to  be 
allowed  in  an  adion  for  ffoc^ds  fold 
and  delivered,  to  be  paid  for  at  a 
certain  day.    Gordon  v.  S^anf  439^ 

LANDLORD  AND  TENANT. 
See  Ejectment.  Frauds,  Statute 

OF.    Notice    to   Quit.    TRtsir^ 

Use  and  Occupation. 

LEASE. 

If  an  inftrument  profe(&ng  to  be  an 
agreement  for  a  leafe,  when  taken 
altogether,  appears  intended  to 
transfer  po(re(fion  and  a  prefent  in* 
tereft  in  the  premifes  to  the  tenant^ 
it  will  be  treated  as  a  leafe,  although 
it  contain  a  ftipulation  for  fubfe* 
quently  executing  a  lea(e  under  feal. 
Poole  V.  Bentlry^  a86 


LIBEL. 
See  Indictment,  10, 11. 

.  It  is  libellous  to  publi(h  the  pre^- 
liminary  examinations  taken  ex  parte 
before  a  magiftrate  previous  to  com* 
mitting  a  man  for  trial  or  holding 
him  to  bail  for  an  offence  with  whicK 
he  charged  ;  the  tendency  of  fuch  a 
publication  being  to  prejudice  the' 
minds  of  turymen  againft  the  accufed, 
and  to  deprive  him  of  a  fair  trial. 
Rex  V.  Fjjber^  ^^6x 

.  It  is  not  libellous  for  a  writer  whd 
allows  the  Sovereign  to  be  folicitous 
for  the  welfare  of  his  fubjeds,  and 
who  has  no  intention  of  calumniating 
him  or  of  bringinflr  his  perfonal  go* 
vemment  into  public  odium,  to  ex- 
prefs  regret  that  he  has  taken  an  er- 
roneous view  of  any  que(Uon  of  fo- 
reign or  domeftic  pdBcy.     Rex  ▼. 

•  iJmkfrft  398 

3.0a 
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J.  On  tl)«txiai  of  in  information  for  a 
libel  in  a  newfpapery  the  defendant  has 
«  right  to  hate  read  in  evidence  any 
«xtr»d  from  the  fame  paper  con- 
Iie6ted  with  the  fubjed  of  the  paffa^ 
charged  as  Ubelloua,  although  dif-^ 
jointed  from  it  by  extraneous  matter 
and  printed  in  a  di&ient  charafter. 
JSUm  v.  Lamberts  398 

4.  It  is  not  a  bar  to  an  aftion  for  a 
libel,  that  the  plaintiff  has  been  in 
the  habit  of  libelling  the  defendant* 
Fiumrtysf.Tipferf  ^  'j6 

c.  In  an  adion  for  a  libel,  the  plaintiff 
cannot  eive  in  evidence  other  libels, 
publiflied  concerning  him  by  the  de- 
fendant, unlefs  they  dtredly  refer  to 
the  libel  fet  out  in  the  declaration. 
Flmurty  v.  Ttpfer^  ffi 

6.  In  an  a^on  tor  a  libel,  the  defend* 
ant,  under  the  general  liTue,  may 
prove,  in  mitigation  of  damages,  that 
before  and  at  the  time  of  the  publi- 
cation of  the  libel,  the  plaintiff  was 
generally  fufpeded  to  be  guilty  of 
toe  crime  thereby  imputed  to  him, 
and  that  on  account  of  this  fufpicion, 
his  relations  ^ad  acquaintance  had 
ceafed  to  affociate  with  him.  Earl 
pf  Lelcejier  \.  fValter^  25  X 

7,  Q.  Whether  a6tion  will  lie  for  de- 
ftroying  a  libellous  piAure?  Du 
Boft  V,  Beveifordf  5 1 1 

LICENCE. 
^^AlibnEkemy.  Evidence,  io,20. 

XliSURANCI,24. 

LIEN. 
|.  jl.f  a  merchant,  at  different  time, 
employs  C,  an  infurance  broker,  to 
cffeft  policies  of  infurance  for  him  : 
C,  without  A.*%  concurrence,  em- 
ploys B,f  another  infurance  broker, 
to  efie&  thefe  policies,  informing 
]um  that  they  were  for  a  correU 
pondent  in  thecountryv:  B  gets  the 

alicief  effeded  in  ^f.'s  name,  and 
lif  en  then  allf  ex^pt  oaei  to  C : 


C«  becomes  l>ankru]lt,  without  hav- 
ing paid  B*  any  part  of  the  pre- 
miums, and  j1,  being  indebted  to  his 
eftate  beyond  the  amount.  — /^(e/c/y 
that  B.  had  not  a  lien  on  the  policy 
be  detained  for  the  general  balance 
due  to  him  from  C,  and  that  A 
could  maintain  trover  for  this  policy 
againft  ^t,  after  tendering  him  the 

Sremiums  and  commiffion  due  in  re^ 
^Qi  of  it  alone.  Snook  v.  Davids 
Jon^  218 

%.  If  an  agent,  employed  to  effed  ait 
infurance  on  goods,  rpprefenu  him- 
felf  as  the  owner  of  the  goods  td 
another  perfon  whom  he  employs  to 
effe6i  the  policy,  the  latter  has  not 
a  fireneral  lien  en  the  policy  for  the 
balance  due  to  him  from  the  agent 
Lanyom  v.  Blancbard^  597 

3 .  The  mailer  of  a  (hip  has  a  lien  on 
the  luggage  of  a  paffenger  for  his 
paffage-money.        IVolf't,  Sumwurs^ 
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LIMITATIONS,  STATUTE 
OF. 

i.  If  a  caufe  of  adion  ariGng  from  the 
breach  of  a  contra^  to  do  an  adt  at 
a  fpecific  time,  is  oacs  barred  by  the 
ftatute  of  limitations,  a  fubfequent 
acknowledgment  by  the  party,  that 
he  broke  the  contrsi^  will  not  take 
the  cafe  out  of  the  ftatute.  BojdeU 
T*  Dmmmomdt  169 

LONDON  DOCKS. 
SecSai^f  I,  a,  3. 

•  LOST  BILL. 

Su  Bills  ov  Exchamos,  1,2. 

MALICIOUS  ARREST. 
An  a^on  cannot  be  maintained  for  A 
malicious  arreft  by  ^.  againft  B.  i^ 
ji.  owed  B.  the  fum  for  which  he 
was  held  to  bail,  although  B.  waa 
indebted  to  4f .  to  a  larger  amooat. 
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MALICIOUS  PROSECUTION, 
^/f  Variance,  i. 

MARKET  OVERT. 
See  Sale,  3. 

MISDEMEANOR. 
See  Indictment. 

MISNOMER, 
^r^  BailBonDvS. 

MONEY  HAD  ani>  RECEIVED. 
See  Assumpsit  iMPLisby  i. 

i.  j1  refiding  at  X.  employs  B.  re- 
iiding  at  Y.  to  procure  payment  of 
a  bill  there,  ^nd  to  remit  the  produce 
dire^  to  him  at  X  — B,  receives 
pay  inept  of  the  bill,  but  remits  the 
p^duce  to  a  third  perfon  at  Z.  for 
ji.^9  xkX^  whereby  the  whole  gets  into 
the  hands  of -^:'8  creditots.  A  cannot 
maintain  an  a£^jon,fbr  money  had  and 
received  againft  B.  to  recover  the 
amount  of  the  fum  leceived  in  pay- 
ment of  the  bill.  liuncan  v.  Skip* 
with,  68 

i.  If  goods  are  delivered  gcneHcally  of 
the  fort  ordered,  the  pnce  cannot  be 
recovered  back  in  an  a^ion  for  fnoney 
had  and  received  as  upon  a  failure  of 
con fi deration,  however  bad  their 
quality  maybe,  and  although  they 
are  quite  unfit  for  ufe.  Fortune  v. 
L'wgbam,  41 6 

NEUTRAL. 
See  Action,  3. 

NOTICE  OF  ACTION. 

A  notice  to  magiftrates  under  24  G.  2. 
c.  44.  need  not  fpecify  the  form  of 
aSson  to  be  brougllf .  It  is  Sufficient 
if  it  ftates  the  writ  or  procefs,  and 
.  the  eau/e  of  aOion.  Sabm  ▼.  De 
Burgb^  196 

.   you  II.  • 


NOTICE  TO  PRODUCE. 
See  Evidence,  9, 14. 

'      NOTICE  TO  QUIT. 
See  Ejectment. 

E.  If  a  tenant  from  year  to  year  hold 
from  OU  Michaelmas t  a  notice  to  quit 
'•  at  Michaelmas**  generally,  is  good. 
Dge  V.  ytnce^  2 SI 

2  If  an  ejedment  by  a  corporation 
again  ft  a  tenant  from  year  to  year,  a 
notice  to  quit  eiven  by  a  perfon  acting 
as  fteward  of  the  corporation,  is 
fufficienc,  without  exidence  that  he 
iiad  an  authority  under  leal  from  the 
corporation  for  this  purpofe.  Roe  v. 
Pierce^  06 

3 .  If  premifes  are  taken  "  for  twelve 
months  certain,  and  fix  months*  no- 
tice to  quit  afterwards,'*  the  tenancy 
may  be  determined  by  a  fix  months* 
notice  to  quit  expiring  at  the  end  of' 
the  firft  year.     Thomffon  v.  Maber* 

h>  .  ,  .      573 

4  Where  retit  13  ufuaily  paid  at  a 
banker's,  if  the  banker,  without  any 
fpeeial  authority,  receives  rent  accru- 
ing after  the  expiration  of  a  notice  to 
quit,  the  notice  to  quit  is  not  thereby 
waived.,    D6t  v.  CalveTtf  386 

5.  Premifes  are  let  from  yeartoyear,upon 
an  agreement,  tliat  either  party  may 
determine  the  tenancy  by  a  quarterns 
notice.  This  notice  mud  expire  at 
that  period  of  the  year  whtn  the 
tenancy  commenced.     Doe  d,  Pit^ 

.  cher  V.  Donovdrif  78 

6.  A  notice  was  given  on  the  22d  of 
March  by  a  landlord  to  h  s  tenant  to 
Guit  at  the  expiration  of  the  current 
year.  A  declaration  ineje^lment  laying 
the  demife  on  the  ift  of  November, 
was  on  the  t6th  of  January  follow- 
ing ferved  upon  the  teuint,  who  at 
the  time  made  no  objedion  to  the 
notice  to  quit,  but  faid  he  (hould  eo 
out  -as  focm  as  he  could  fit  himfelf. 

.  Thit  held  to  be  prima  faeu^ndfjnct, 
Yy  hai 
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that  the  tenancy  commenced  at  Mi- 
chaelmas and  was  determined  before 
the  day  of  the  demife.  Doed  Baker 
V.  Woombevelly  559 

7.  A  notice  to  quit  is  not  of  itfeU prima 
facie  evidence  of  the  period  of  the 
year  when  the  tenancy  commenced. 
D9€  V.  CaiverU  388 

8.  But  if  a  notice  to  quit  is  ferved  per- 
ibnally  on  the  tenant  in  poflemon^ 
and  he  makes  no  obje^on  to  it>  thi» 
is  prima  facie  evidence  to  be  left  to 
the  jury,  that  the  tenancy  commen- 
ced at  the  feafoa  of  the  year  when 
the  notice  to  quit  expired*  Tbomas 
T.  Thomas f  647 

NOTICE  OF  TRIAL. 

5>r  PaACTICE,  5. 

O.  P. 
See  Theatrs. 

PARISH. 

f^rVENUl. 

r.  The  pari/hes  of  A«  and  of  B.  being 
united  by  a£t  of  parliament  for  the 
maintenance  of  their  poor,  but  for 
no  other  purpofe  ; — it  is  a  fatal  mif- 
dcfcription  m  ejefkmentt  to  date 
premifes  which  are  aflualiy  within 
the  pariih  of  A.  as  fituate  in  the 
united  parijhes  of  A.  and  B.  Good^ 
title  V.  Lammimafif  374 

2 .  In  trefpafs  quareclavfumf regit ^  where 
the  locus  in  quo  is  ftated  to  be  in  the 
pi,rUb  of'A.  it  is  enough  if  A.  has 
a  church  and  overfeers  of  its  own, 
and  is  reputed  a  pariih^  although 
perhaps  ftridly  fpeaking  it  may  be 
only  a  hamlet,  5  n 

PARTICULAR  OF  DEMAND 
See  Practice  3. 

.     PARTNERS. 
•S'r^  Bills  of  Exchahgi. 
I.  A  iatlif  r.eftabliihed  in  bufinc&^on  his 


fon's  coming  of  age»  telk  him  he 
fhall  have  a  Jbare  in  it,  and  holds 
him  out  to  the  world  as  his  co-part- 
ner :  The  fon  adls  as  fuch  for  feveral 
vears  ;  but  there  is  never  any  thing 
fettled  as  to  the  particular  (hare 
which  he  fhall  have. — Under  thefc 
circumftancesy  the  law  will  confider 
that  there  was  a  partnerihip  between 
the  parties  themielvcs,  as  well  as  with 
refpcdt  to  ftrangers ;  but  not  that 
the  fon  is  entitled  to  a  moiety  of  the 
profits ;  and  it  will  be  referred  to  a 
jury  to  fay^  to  what  (hare  he  is  rea* 
fonably  entitled.  Peacock  v.  Pec- 
cocif  45 

a.  A  merchant  carrying  on  trade  on  hi* 
own  feparate  accomit,  introduces  into 
his^rwi  the  name  of  a  clerk  who  has 
no  participation   in   profits   or  lofs, 

'  but  continues  to  receive  a  fixed  falary. 

Held  then  in  an  adion  on  a  bill  of 

exchange  payable  to  the  order  of  this 

JSrrrff  the  clerk  muft  be  joined  as  a 

plaintiff.     Guidon  v.  Robfbn,      502 

3.  If  one  of  feveral  partners  promifes  in- 
dividually to  pay  a  debt,  he  will  not 
be  allowed  to  Ihew  that  it  vras  due 
jointly  from  himfelf  and  his  co-part- 
iicrs.     Murray  v.  Somervi/Ie,     99  n 

4.  If  A.  and  B.  are  in  partnerfhip,  and 
C  owes  them  a  fum  of  money  on 
the  partnerfhip  account,  a  receipt 
for  tnis-given  by  A.  upon  fetting  off 
a  private  debt  due  from  himfelf  to 
C.  will  be  a  bar  to  an  adion  by  A. 
and  B  agaiuil  C»  for  the  debt  due 
to  the  partnerfhip  ;  but,  if  after  a 
diflblutionof  partnerfhip  between  A 
and  B,  and  a  notice  in  the  Gazette 
that  all  debts  due  to  the  partnerfhip 
fhall  fhall  be  paid  to  B.  A.  coUufivdy 
gives  C.  a  receipt  for  the  debt,  dated 
anterior  to  the  difTolmioQ  of  the 
partnerfhip,  the  receipt  is  toid,  aad 
an  adion  may  ftill  be  maintained 
agaiaft  C.  for  the  debt,  in  the 
names  of  A.  and  B*  Hmibrfm  ▼• 
WUd,  5^« 

5.  If 
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5*  If  after  a  diflblutioti  of  partnerfhip, 
and  Doticeofthispublifliedinthe  Lon- 
don Gazette,  and  fet  round  to  the 
cuftomen  of  the  houfe,  one  of  the 
partners  carries  on  the  bufinefs  under 
the  old  firm,  and  draws  and  accepts 
bills  in  that  firm,  the  other  partners 
•re  not  bound  to  apply  for  an  injunc- 
tion againft  bis  doin^  fo,  and  are  not 
liable  upon  fuch  bills  to  a  perfon 
ignorant  of  the  diflblution  of  part- 
nerfhip.     Nenufome  v.  Coles ^      617 

6.  There  is  an  agreemrnt  between  A.  fi. 
and  C,  the  proprietors  of  a  ftage 
coach,  who  divide  the  general  profics 
of  the  concern,  that  they  fhall  each 
work  the  coach  a  ftage  with  horfes, 
their  feparate  property,  and  main* 
tained  refpedively  at  their  feparate 
expence.  —  Held  at  N.  P.  that  B.  and 
C.  were  jointly  liable  as  copartners 
with  A.  for  the  price  of  hay  fumifhed 
at  A.'s  requeft  for  the  ufe  ot  the  horfes 
which  were  his  feparate  property,  but 
were  kept  by  him  for  the  purpofe  of 
working  the  coach  the  ftage  allotted 
to  him  under  the  agreement.  Bar* 
ion  V.  Harnfun^  97.  Over  ruled  by 
the  court  of  C.  P.  who  granted  a 
new  trial.     3  Tauni,  49 

PATENT. 
See  Time. 

PAYMENT  OF  MONEY  INTO 
COURT. 

In  indebitatus  ajfumpjit  for  goods  fold, 
payment  of  money  into  court  after  a 
particular  ftating  that  the  a£lion  is 
brought  for  the  price  of  a  certain 
lot  of  goods  fold  to  the  defendant  on 
fuch  a  day  by  A.  B.  the  plaintiff's 
broker,  does  not  admit  that  the  goods 
purchafed  by  the  defendant  of  A»  B. 
on  the  day  fpecified,  were  the  pro- 
perty of  the  plaintiff.  Blaekinm 
▼.  Stbolesf  341 

In  an  a^km  of  coTcnant,  if  monay  be 


paid  into  court  on  any  one  of  tke 
breaches,  it  is  uoifeceUary  to  prove 
the  deed.'  Randalls.  Lyncbt    356 

.    PENALTIES. 
See  Apprbnticsship.    Hawkm. 
Usury. 
PERJURY. 

I .  If  a  count  in  an  indi£lmentfor  perjury 
undertake  to  fet  out  continuoufly  the 
fuhftance  and  effcB  of  what  the  defen* 
dant  fwore  wnen  examined  as  a  wit<' 
nefs  I  it  is  neceflary,  in  fupport  of 
this  count,  to  prove,  that  in  fub' 
Jlance  and  e^ed  !je  fwore  the  whole 
of  that  which  is  thus  fet  out  as  his 
evidence,  although  the  count  con- 
tains fcveral  diftind  af&gnments  of 
perjury.     Re:s,'9.Leefe^  134 

3.  In  an  indidment  for  perjury  bcfpre  % 
feleft  committee  of  the  Houfe^of 
Commons,  it  was  averred,  that  an 
eledtion  was  had  for  a  borough  **  3r 
virtue  of  a  certain  precept  of  the  high 
Jherijr  of  the  county  by  him  duly  tjfued 
to  the  bailiff  of  the  faid  borbugS  of 
N,  M'*  Held,  that  this  was  not 
a  defcription  of  the  precept,  and  that 
although  the  borough  was  therein 
differently  denominated,  the  variance 
was  immaterial.     Rex.  v.  Leefe^  135 

3.  But  the  indidlment  having  ftated  that 
«*  A,B.  and  C,  D,  were  returned  to 
ferve  as  burgefles  for  the  faid  borough 
of  N,  M,**  this  was  confidered  a  de- 
fcription of  the  indenture  of  return, 
and  the  borouflrh  being  therein  ftyled 
the  borough  of  M.  the  tariance  was 
held  fatal,  ib.  141 

4.  In  an  indictment  for  perjury  in  an 
anfwer  to  a  bill  in  Chancen*,  tbe  ^ill 
was  ftated  to  have  been  filed  by  A. 
againft  B.  (the  now  defendant)  an^ 
another.  In  fad  it  was  filed  again  it 
B.  C.  and  D«,  but  the  perjury  was  af- 
figned  on  a  part  of  the  anfwer  whiwh 

Y  y  a  was 
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wag  mtteTid  between  A.  tnd  B. — 
Thii  held  not  to  be  a  fatal  van- 
aaee,  lb. 

j.  On  an  indictment  for  perjury  in  an 
anfwerto  a  bill  in  Chancery  it  ia  fuf- 
ficient  evidence  of  the  defendant 
having  fwom  to  the  truth  of  th* 
anfwer,  to  prove  hit  fignature  to  ity 
and  the  fienature  of  the  Mafter  in 
Chancery  before  whom  it  purpoitt  to 
be  fwom.    Rem.  t.  Bcnfon^        508 

PHYSICIAN. 
If  a  i^edicaf  praditioner  pafles  himfelf 

off  as  » pEyiician,  although  he  has 
.  no  diploma,  and  no  right  to  afTume 
.   that  chara&r,  he  cannot  maintain  an 

aftioR  for  his  lees.    Lipfcombi  v. 

Hokm^,  441 

tLfiADlKG- 
Sti  Bills  op  Exchange  iov  Gvj^ 
aANTiB.  Insurance, 28, 29.   Mo- 

-     NBY  IfA'D  AHD  aECElTE^,   I. 

} .  To  trefpafs  for  breaking  and  entering 
a  houfe  and  (!ayhlg  therein  three  , 
week,  the  defendant  pleads  a  juftifi. 
cation  a^  to  breakiD?  and  entering  and 
ftaying  in  the  honte  24  hoars.  The 
plea  covers  the  whok  declaration. 
Mompri^n  V*  Smithy  tJS 

3.  Q.  If  to  trefpafs  for  dcftroying  a  pic- 
tui^,  the  defendant  may  plead,  that 
it  was  a*  fcandalous  libel  upo^  indi- 
Tidualsy  and  that  being  publickly 
exhibited,  he  cut  it  to  pieces  by  way 
of  abating  a  nuifance  r  Du  Boft  v. 
Btntford^  511 

3 .  A  writ  direded  generally  tothe  flieriff 
of  a  county,  may  be  defcribed  in 
pleading  ^  dire£led  to  the  ijrdividual 
by  name,  who  was  in  fa6l  fheriff  of 
^he  county  when  the  writ  iflued. 
Batchehr  v.  Salmon,  525 

4*  An  aftion  brought  to  recover  a  par* 
ticular  fum  of  money,  may  be  de- 
fcribed ia  pleading  '^  as  an  adion  for 
**  the  xecovering  of  the  faid  fum  of 
1% 


*'  money",  although  in  fonn  if  *rat 
an  adion  of  trover^  $i6 

.  If  to  trelpafs  by  a  tenant  againft  a 
landlord- for  turning  him  out  of  pof- 
feffion,  the  defendant  pleads  a  hBi 
by  which  the  leafe  was  forfeited,  and 
the  plaintiff  replies  gr^nerally  de  htju' 
rta;  when  the  fa6t  is  proved  by 
which  the  leafe  was  foiteited,  the 
plaintiff  cannot  give  in  evidence  a 
waiver  of  the  forfeiture;  but  be 
ought  to  have  replied  this  fpecially 
in  avoidance  of  the  plea.  Warred 
V.  dare.  .   629 

POLICY. 
See  Insurance*. 

PRACTICE. 

.  When  there  are  feveral  coudfel  on 

-  the  fame  fide,  and  a  jOnior  has  begun 
to  examine  a  witnefs,  the  leader  may 
intei^ofe,  take  the  witnefs  into  his 
own  hands,  and  finifli  the  examina- 
fion«  But  after  one  couhfel  has 
brought  his  examination  to  a  clofe, 
a  queilion  cannot  regularly  be  put  to 
the  witnefs  by  another  counfd  on  the 
fame  fide.     D^  v.  Roe.  280 

.  Counfel,  although  retained  for  the 
plaintiff,  cannot  withdraw  the  record 
till  a  brief  i»  delivered.  Miibol'^. 
BeneditiOf  4^7 

V  \yhere  an  a6iion  is  brought  to  r»* 
cover  the  balance  of  an  account,  a 
particular  of  the  plaiutifi^s  demand 
delivered  Under  a  judge's  order  ought 
Co  give  the  defendant  credit  for  pay> 
ments  admitted  to  have  been  made  by 
him,  and  to  ftate  the  exa£k  fum  which 
the  plaintiff  goes  for.  jtddRnpon  v. 
Afipietott,  420 

[,  In  an  adion  by  the  affigoeet  of  a 
bankrupt,  the  notice  under  40  G.  3. 
€.  121.  f.  10.  that  the  de^dtnt 
meant  to  difpute  the  validity  of  the 
commiifioo,  is  out  to  be  confidered 
a»  pat  of  th«  defeada&t't  regular 
eridencc 
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evidence  in  the  caufe,  but  may  be 
proved  at  the  begrinning  of  the  trials 
and  immediately  puts  the  plaintiffs 
upon  flri^l  proof  of  the  trading,  pe- 
titioning creditor's  debt,  and  ad  of 
blnkrtiptcy.  Decbamu  ▼•  Lane,  324 

5*  Notice  of  trial  may  be  griven  in  K.  B. 
for  the  adjouirnment  day  in  London^ 
and  it  is  Sufficient  to  give  fuch  no- 
tice 8  days  in  country  caufes  and 
4  days  in  town  caufes,  before  the 
firft  fittings  after'term,  R.  G. 

£.iSiu  xii. 

^^  Rule  ior  fpeeta!  jury  in  Middlefex 
and  London  mail  be  ferved  day  pre- 
ceding adjournment  day,  and  caufe 
then  marked  as  fpecial  jury  in  mar- 
flial'sbook.     R  G.  H.  i8o4.--xii. 

PREMIUMS  OF  INSURANCE- 
See  Insurance  a. 

PRINCIPAL  AND  AGENT, 
^^r  Horse,  2.    LieN»2.    Set-off. 

I.  Where  a  broker  is  authorized  by 
one  man  to  fell  goods,  and  to  buy 
fuch  goods  for  another,  an  entry  in 
his  booki»  of  a  fale  of  thefe  goods 
frpjo^  the  one  to  (he  other,  figned  by 
him,  is  in  general  a  binding  contract 
between  the  parties.  The  bought  ^nJ 
fold  note^  which  is  a  copy  oi  this  en- 
try; Is  not  fent  to  the  parties  for  their 
approbation,  but  to  infonp  thenqi  of 
the  terms  of  the  ^ontraQ.  Hey  man 
V.  NeaU^  -    g37 

%.  But  if  goods  in  the  pity  of  l^ondon 
are  fold  by  a  broker,  to  he  paid  by  0 
bill  of  exchange,  iF^e  vendor  has  a 
right,  within  a  reafonable  time,  if  he 
is  not  fatisfied  with  the  fufl^ciency  of 
the  purchafer,  to  annul  the  con^ra£b. 
The  vendor,  however,  muft  intiqiate 
his  diffent  as  foon  as  he  has  had  an 
opportunity  to  inquire  into  the  fol- 

,  yency  of  the  purchafer.— Five  days 
ponfidercd  too  long  a  period  for  this 

.    pur^opp,       Jfod^o^  T.  Daykfy  53Q 


3.  The  authority  .of  ^he  broker  may  be 
countermanded  at  any  time  before  a 
memorandum  of  the  cootrad  of  file 
is  written  and  figned  by  him,  ^ur- 
fuant  to  the  Statute  of  Frauds,  al- 
thoueh  he  has  previoufly  entered  into 
a  verbal  agreement  to  fell  the  gooils. 
Farmer  v.  Roblnfonf  3  !l9  ** 

4.  If  an  infurance  broker  keeps  a  policy 
he  has  effeded  in  his  hands,  he  is 
bound  to  ufe  reafonable  diligence  to 
procure  the  underwriters  to  fettle 
and  pay  any  lofs  tliat  may  happen 
upon    it.      Bouffield^y.    Crefwelif 

5*  If  an  infurance  broker  li^g  &  ai 
didance  from  his  principal,  upon  a 
lofs  happening,  gives  him  credit  in 
account  for  the  money  due  from  the 
underwriters;  he  cannot  a  confidera- 
ble  time  after  make  a  demand  -upon 
him  for  the  amount  of  the  fums  iub« 
fcribed  by  feveral  of  the  underwriters 
who  have  become  infolvent  without 
paving.  Jamefon  v.  SwalnJlonCf  546  0 

6.  If  goods  are  fold  by  a  broker  with- 
out difclofing  his.principal,  the  pur* 
chafer  is-  juftified  in  paying  him  \n  a 
different  manner  from  that  ftipulated 
for  by  the  terms  of  the  contract,  — 
jf liter f  where  the  principal  is  difclofed 
at  the  time  of  fale.  Blackburn  v. 
Scholes,  343 

7^  The  circumftance  of  perfons  felling 
goods  being  defcribed  in  the  cata* 
logue  of  fale  as/wwfl  brokers ^  is  not 
fufficient  notice  to  the  purchafer  that 
^hey  are  only  agents,  to  prevent  htm 
from  dealing  with  them  as  principals. 

lb. 

9.  Although  a  factor  fell  j?oods  as  a 
principal,  yet,  if  before  ^bey  are  all 
delivered,  and  before  any  j^art  of  them 
is  paid  for,  the  purchaief  is  informed 
that  they  belonged  Xo  a  thiid  per- 
fon ;  in  an  a^on  by  the  latter  for  the 

J>rice  of  them,  the  purchafer  cannot 
et  off  a  debt  due  to  him  fron^  the 
f9&Qt.     Moore  v,  Clementfonf       2% 
Vy  3  PjRLOf 
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PROCLAMATIONS. 
A  Jud^  at  Nifi  Pritts  will  not  take  ju- 
dicial notice  of  the  king's  proclama- 
tions,    f^an  Omeron  v.  Dowuk^    '44 

PROMISSORY  NOTES. 

See  Bills  of  Exchange  and  Pro- 
missory Notes- 
property  TAX.    ^ 

See  Use  and  Occupation. 

-    -  PROTEST. 

iS^^  Bills  o'p  Exchange.  a8»  32. 

PUBLICAN. 

An  agreement  between  a  brewer  and  a 
publican,  that  the  publican  fhall  take 
all  his  beer  of  the  brewer,  cannot  be 
enforced,  unlefs  the  brewer  fupply 
the  publican  with  good  beer,  fuch  as 
ought  to  give  fatisfadtion  to  his  cuf- 
tomers.  Holcombe  v,  Hewfon^  391 
2.  In  an  a6^ion  on  this  agreement,  the 
'  quality  of  the  beer  canftot  be  proved 
by  (hewing  what  fort  of  a  commo- 
dity the  brewer  furnifhed  to  other 
publicans  during  the   fame  period. 

Ih. 

RECEIPT. 
&f  Partners,  4.    Stamp. 

RE-EXCHANGE, 
I.  Bills  of  exchange  upon  Lin>on 
^ere  indorfed  by  A.  to  B,  in  this 
country,  and  afterwards  by  B^  to 
.  C  a  merchant  at  Lifbon.  Wh«n 
the  bills  became  due,  Liibon  was  in 
the  hands  of  the  French,  and  they 
were  difhonoured.  C  re-drew  upon 
jp.  in  London,  but  B>  did  not 
honour  the  re-drafts.  It  did  not 
appear  clearly  whether  at  that  time 
there  was  an  eftablifhed  courfe  of 
exchange  between  Lifl>on  and  Lon- 


don.    In  an  aAion  by  B^  againft^' 

upon  the  bills,  the  plaintiffs  claim  to 
re«exchange  was  difallowed  by  the 
jury,  and  the  court  afterwards  re- 
fufed  to  fet  afide  the  verdid  upon 
that  ground.     De  Tafiet^  ▼.  Barings 

65 
2.  The  accc]>tor  of  a  foreifirn  bill  of 
exchange  is  not  liable  for  re-cx- 
change,  nor  for  more  than  the  pnn- 
cipal  fum,  together  with  intcreft  ac- 
cording to  the  legal  rate  of  intereft 
where  the  bill  is  payable.  Woolfey 
▼.  Craivfordf  445 

REGISTER. 
See  Ship,  6, 7«  8. 

REPRESENTATION. 

See  Deceitful  Rspresentatiov. 
Insurance^  20,21. 

SALE. 

See  Carrier.     Principal  and 
Agent. 

r.  If  there  be  a  contrad  for  the  fale 
of  goods  by  a  particular  (hip  on  ar^ 
rivalt  this  means  on  the  arrival  of 
the  goods  which  the  (hip  is  expedked 
to  bring,  and  if  the  (hip  arrives 
empty,  without  any  default  on  the 
part  of  the  vendor,  he  is  not  liable 
to  the  purchafer  for  the  non-delivery 
of  the  goods.  Boyd  v.  Sj^uip  326 
Hawes  v.  Humble,  327  » 

2.  A.  fold  to  B,  all  the  hemp  that 
might  be  fhipped  on  board  certain 
veflels  at  Riga,  not  exceeding  300 
tons,  by  C,  the  agent  of  the  con- 
cern.- C  (hipped  on  board  of  thefe 
veflfels  only  71  tons  of  henpp  on  ac- 
count of  ji.i  but  upwards  of  300 
tons  on  account  of  other  perfons. 
Hel^,  that  the  contract  mull  be  con* 
fined  to  fueh  hemp  as  C*  (hould  (hip 
as  agent  to  ^.»  and -that  }4.  was  not 

anfwer* 
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anfwenible  to  B,  for  more  than  the 
71  ton8.       Haywardv.  Scougally  ^6 

5.  The  owner  of  goods  fends  them  to 
a  wharf  in  the  Borough  of  Souih' 
wariy  where  goods  of  the  fame  fort 
are  ufually  fold :  The  wharfinger^ 
without  any  authority,  fells  them  to 
a  bonajide  purchafer,  who  duly  pays 
for  them  — This  is  not  a  fale  in  mar* 
kef  overt  to  change  the  property,  and 
trover  lies  for  the  goods  at  the  fuit 
of  the  owner  ag^inft  the  purchafer. 
IVtVtinfon  t.  King,  ^35 

4.  Gooas  fold  remain  at  the  rifle  oAhe 
feller  while  any  thing  is  to  be  done 
to  them  by  him  to  afcertain  the 
amount  of  the  price.  Therefore 
where  289  bales  of  fkins  (ftated  in 
the  contraft  to  contain  5  dozen  in 
each  bale)  were  fold  at  57s.  6d.  a 
dozen  :  and  it  was  the  duty  of  the 
feller  to  count  over  the  (kins  to  fee 
how  many  each  bale  adually  con- 
tained ;  but  before  any  enumeration 
took  place,  the  whole  were  confumed 
by  fire  ; — held,  that  an  adlion  could 
not  be  maintained  againll  the  pur- 
chafer for  the  value  of  the  fkins,  and 
that  the  lofs  fell  entirely  upou  the 
feller.*  Zagury  v.  FurnelU  240 

c.  A  warehoufenian  who,  on  receiving 
an  order  from  the  feller  of  malt  to 
hold  it  on  account  of  the  purchafer, 

gives  a  written  acknowledgment  that 
e  (b  holds  it,  cannot  fet  up  as  a 
defence  for  not  delivering  it  to  the 
purchafer^  that  by  the  ufaffc  of  trade 
the  property  in  malt  fold  is  not 
transferred  till  it  is  remeafured,  and 
that  before  the  malt  in  queflion  was 
remeafured,  the  feller  became  bank- 
rupt. Slonard  v,  Dunkln^  344. 
6.  It  it  is  ftated' generally  in  a  bought 
'  and  fold  note  that  the  goods,  aie  to 
be  paid  "  by  b'tll^*  evidence  cannot 
be  received  to  fhew,  that  hy  bill  is 
meant  an  approved  hill :  zxi^fmhle^ 
that  an  approved  bill  is  a  b^l  to 


which  thene  is  no  rsafooable  objec- 
tion, and  that  ought  to  be  appro  ve<i. 

532 

SEAMEN'S  WAGES. 

I*  In  an  a^ion  for  feaman's  wages  the 
plaintiff  may  under  2  G.2.  c.  30. 
give  evidence  of  the  contents  of  the 
(nip's  articles,  without  having  ferved 
a  notice  to  produce  them.  Bowman 
^,  Manzelmanf  315 

2.  A  feaman  at  monthly  wages,  who  is 
impreffed  or  enters  from  a  merchant 
fhip  into  the  royal  navy  during  a 
voyage^  is  not  entitled  to  wages  to 
the  time  of  his  quitting  the  fhip,  un« 
lefs  the  voyagre  be  completed,  jfnon. 

320  « 

J .  In  the  courfe  of  a  voyage  fome  of 
the  feamen  defert,  and  the  captain 
not  being  able  to  find  others  to  fup- 
ply  their  place,  promifer.  to  divide 
the  wages  which  would  have  become 
due  to  them  among  the  remainder  of 
the  crew.  This  promife  is  void  for 
want  of  confideration.  Strlk  v.  My^ 
ricit  '        ^  317 

4«  Where  it  is  provided  by  a  (hip's  ar- 
tides  that  any  of  the  crew  who  fhall 
abfent  themfelves  from  the  (hip  with- 
out leave  fhall  forfeit  their  wages^  if, 
after  one  of  the  crew  has  fo  abfented 
himfelf,  the  mafter  receives  him  back 
again  and  allows  hin\  to  work  like  t he- 
others,  the  forfeiture  is  waived,  and 
the  wages  are  recoverable.  Miller 
v.  Brantf  599 

SET  OFF.  8. 
See  PaiNCiPALand  AoENT,  8. 

In  an  a^on  for  premiams  by  an  under- 
writer agatnft  an  infurance  broker,  a 
lofs  may  be  fet  off  ihat  has  happtne4 
upon  a  policy  fubfcribedby  the  plain- 
tiff to  the  dvfendant,  which  the  latter 
el{e6ted  withai£r/«re^«comnuffi')n. 
IVienbolt  v.  Boherte,  586 

yy4.      SHERIFF, 
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^    SHERIFF,  4.  ?• 
See  Action,    10.      EviogNCB,  4,  5* 
Pleading  3.       ^ 

SHIP. 

See  Etidencb.    Freight.    Lien,  3. 

t«  If  by  reafon  of  the  crowded  Hate  of 
the  London  Docksy  a  (hip  is  detained 
there  before  (he  can  be  unlQa4ed,  a 
longer  time  than  is  allowed  for  that 
purpofe  by  the  terms  of  the  charter! 

5 arty,  the  freighter  is  liable  for  this 
etention  to  the  owner  of  the  (hip 
Randall  v.  Lynch,  35a 

2.  If  by  a  charter-party  leave  is  givea 

*  to  detain  the  (hip  a  certain  number 
of  days  for  the  pqrpofeof  difchargin? 
her  cargo,  this  amounts  to  a  cove- 
nant on  the  part  of  the  freighter,  that 
be  will  not  detain  her  longer.  J^an^ 
dall  V.  L^ncht  35 5 

•  3.  If  th^  freighter  of  a  (hip  employed 

•  to  \mr^g  r  cargo  of  wine  into  the 
porx  of  London^  covenant  to  unload 
her  in  the  ujual  and  cujlomary  time  at 
her  port  of  difcharge,  he  is  not  liable 

^  for  the  detention  of  the  (hip  in  the 
London  Docks,  if  (lie  is  there  un- 
loaded in  ber  turn  into  the  bonded 
warehoufes.     Rodgers  v.  Forreflen, 

483 
4.  If  by  t))e  bill  of  lading  of  a  cargo  of 
brandy  brought  into  the  London 
l)ocks,  liOr  time  is  (lipulated  within 
which  it  (hall  be  unloadf^,  the  im- 
plied contra£l  on  the  part  of  the 
confignee,  ifi  to  difcharge  the  (hip  in 
the  ufual  and  cuftomary  time  for  un« 
loading  fuch  >  c^r^fo---wh}ch  is  the 
tim^  within  which  the'  brandies  can 
be  urtloaded  in  the  Docks  into  the 
bonded  warehdufes.  Therefore,  the 
^onfigne^'  is  hot,  underthefe  circum- 
ftc^nces,  Hable  to  make  compenfation 
to  the  owner  of  the  (hip,  in  the  pa- 
ture/of  a  demurrage,  for  any  delay 
iMfcafiontf  by  the  crovrded  ftate  of 


|he,  London  Docks,  although  ^be 
careo  might  have  been  landed  foonrr) 
if  the  duties  had  been  immediately 
pii4.  Burnufter  v.  Hod^on^  4B8 
5.  If  «  (hip  is  chartered  for  a  particular 
>  voyage,  aii4  put  up  as  a  general  ihip 
by  the  charterer,  it  is  not  enough  to 
make  the  owners  liable  for  the  noo- 
delivcry  of  goods  to  (hew  that  they 
were  put  on  board  the  (hip  to  be  car- 
ried iu  this  voyage,  un|efs  jtl>e  proved 
that  tht  y  were  received  on  board  by 
fome  perfon  appointed  or  authorized 
by  the  owners.    Mackenzie  v.  Ro4ue^ 

$.  The  defendant  purchafed  a  (hip  taken 
in  execution  under  a  fi.  fa.  in  the  year 
1805  s  but  the  legal  title  was  not  re- 
gularly transferred  to  him  till  i8|o. 
In  1806  he  entered  into  an  agreement 
with  the  captain  to  let  him  the  (hip 
for  three  years  ^t  a  certain  yesu-Iy 
rent,  and  in  no  way  interfered  with 
the  manacrement  ot  the  (hip  after- 
wards. Held,  that  the  defendant 
was  not  liable  for  (lures  fapplied  to 
the  (hip  during  the  three  years,  by 
order  of  an  agent  of  the  captain. 
Fra%er  y.  Marjf)^  5 1  ^ 

7.  To  prove  that  A,  is  liable  as  a  re- 
giftered  owner  of  a  (hip,  entries  in  the 
cuftom  houfe  books  of-  the  port  oif 
London  and  of  the  out  port  to  which 
the  (hip  belongs,  (lating  that  (he  was 
transferredto  A,  by  ^.,  the  original 
owner,  are  not  fuificient  evidence. 
Fra%er  v.  Hofkin^f     »  171 

8.  In  an  adlion  againft  fevcral  defend- 
ants for  ftpres  fupplied  to  a  (hip  by 
order  of  the  captain,  therogider  ob- 
tained on  the  oath  of  one  of  the  de- 
fendants is  prima  facie  evidence  of 
owner(hip  agaiplt  all .  Stokes  Y,  Carney 

339. 

p.  The  owners  of  a  pofl  office  packet 

are  liable  foi-  (lores  ordered  by  the 

captain  who  is  appointed  by  the  poll* 

mafter-general,  Ih* 

ZO,  The  ca|»tain    of   a  (hip  has  nd 

•  •  authoritv 
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authority  as  fuch  to  agree  to  the  fub- 
Jlitution  of  another  voyage  in  the 
place  of  one  agreed  upon  between  hia 
owners  and  the  freighters  of  the  Qiip 
in  England,  and  on  which  he  has 
failed  to  a  foreign  couiity.  Burgon 
▼.  Sharftf  529 

f.  1  Although  the  captajn  9f  a  (hip  find 
it  imp(»flible  to  reach  his  port  of  def- 
tination,  he  has  nq  impjied  authority 
to  fell  the  cargo  in  a  foreign  port 
into  which  he  is  driven  for  the  be- 
nefit of  the  (hipperfr ;  and  if  he  does 
jb»  thviugh  a6ling  iond  Jide  for  the 
inteR-ft  of  lU  concerned*  this  is  a  tor- 
tious converfion  for  which  th^  (hip- 
owner  is  liable.  Von  Omgron  t. 
Dowscif  42 

^2*  If  a  (hip  is  detained  beyond  the 
days  of  demnnurrage  allowed  by  the 
charter-party,  the  ftipulated  demui^ 
rage  is  prima  facie  the  meafure  of 
coinpedfation'  for  the  further  time ; 
but  It  is  competent  to  the  owner  or 
the  freighter  to  (hew  that  this  would 
fce  more  or  lefs  than  a  fair  9ompenfa- 
tion  for  the  detention.  Moor/om  v. 
fell,  6l< 

SLANDER. 
See  Li  EEL.  Worqs. 

SPECIAL  JURY. 
'  See  Practice,  6. 

STAGE  COACH. 
J,  In  an  adion  againft  the  pfopnetor 
'  of  a  ft  age  coach  for  negl]geiice> 
whereby  the  6oach  broke  down,  and 
the  plaintiff,  fraveUing  by  it  as  a  paf- 
(enger,'  was  hurt';  to  prove  negli- 
gence, it  is  prtrf\d  facte  enough  to 
jrive  evidence'  of  tfife  coach  having 
broke  down  ; — frbnii  Which  negli- 
g.  nee  will  bfe  inferred/"  Cbrijiiey. 
Origgi,  7p 

2.  The  proprietor  of  a  ftage  coach  is 
^  not  anfwerable  for  any  damage  that 
pay  happen  to  pafTen^^er'^rQin  the 


co^cb  bch^g  qmpmf^  hj  a  mem 
acddeat.  Ji. 

STAMP. 

X.  A  receipt  for  the  price  of  a  borfe 
containing  a  warranty  of  fpundnefs^ 
may  be  read  in  evidence  to  prove  the 
warranty,  without  'an  agreement 
ftamp.     Skrine  v.  JElmortf  *  407 

a.  To  an  a^on  for  not  delivering  goods 
made  by  the  defendant  for  the  plain* 
tiff  in  purfuance  of  an  order,  a  me* 
morandum  in  writing  orjderingthe 
goods,  but  not  proving  the  contra£t 
betwevn  the  parties  may  be  read  ia 
evidence  without  a  ftamp.  Ingram  t« 
Lea,  pt 

STATUTES. 

Hen.  8. 

3.  c.  II.  (Sfurgeons)  f^ 

127.  c.  16.  (Inipollments)  zgg 

35.  €•    8.  (Soi^^na)  i^ 

Elizabeth. 
.     5.  c.  4.  (Apprenticeflitp)       1. 127. 

»93-  397 

Jac.  I,. 
;H.  c.  19.  (Bankrupt)  49^  (^ 

Car.  2. 
^9.  c.  3.  (Stat,  of  Fiauds)  104.  soj 

William  3. 

7  &  8-  c.  22.  (Ship's  Regifter)    lyi 

8  &  9:  c.  II.  (Inquiry)  121 

9  &  10.  c.  117.  (Bill  of  Exchange) 

AttN^. 

4.  c.  16.  (Bail  Bond) 
8.  c.  19.  (Copy  Right) 
1^.^.1$.  (*'  -        ^ 


ivJopy  Kigt 
Scnvener) 


S9S 
3i 


Geo.  2. 

2.  C.  23.  (Attorney's  Bill)  f  77 

••  c.  36.  ( ShipU  Articks,  Seamen^ 

Wagti] 


3»^  3» 

♦  C28^' 
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4*  e.  28.  (DoAle  Value}  453 

5   c.  30*  (Bankrupt)  31a 

II.  c.  19.  (Difti«M.  Double  Reot) 

1x5.591 
(Horfe-racing)  438 

f  County  Eleoion)       640 
f  Bankrupt)  31a 

(Noticeof  AAion)       196 
c,  53.  (Marriage  Aft)  397 

Geo.  3. 

'  Ij.  c.  84.  (Tolls)  393 

17,0.43.  (Biicks)  147 

.  a6.  C.60.  (Ships  Regifier)  171.  339 
ra9.c.a6.(  Hawker)  a88 

53^c  2.  (Naval  Stores)  aai 

34.  c.  68.  (Ship's  Regifter)  171 

4a  c.  107.  (Deer)  654 

^S- c.  57.  (Convoy  Aa.)  53 

.  45.  c.  7a.  ( Anny  and  Na?y)  aa5 
46.  c.  135.  (Bankrupt).  Jtg 

.  49.  c.  121.  (Bankrupt)  184.  325 
— -  c.  126.  (Sale  of  Offices)  234 

STOPPING  IN  TRANSITU. 
Su  Sale,  3, 4,  5. 

When    the   purchafer    of   goods  has' 
lodged,  an  order  to  deliver  them  with 
the  wharfinger  in  whofe  warehoufe 
they  lie,  and  the  latter  has  trans- 
ferred them 'in  his  books  into  the 

.  siame  0f  the  purchafer,  the  ven- 
dor's right  to  flop  them  is  Sranjttu  is 
gone,  and  the  whai^nger  is  bound 

^  to  'hold  them  as  the  agent  of  the 
pui^hafer.  ^<0rm4iii  v..^/rdnr/off,343. 
Et  per  Citriam  in  Banco,  TheTame 
effed  is  produced,  by  the  delivery- 
note  being  lodged  with  the  wharf- 
inger,   without    a    transfer  in    his 

'    books.  lb. 

;  SURGEON. 

Semite f  that  notwithftanding  3  H.  8. 
c.  1 1 .  which  enads,  that  no  one  fliall 
.  pradtife  ai  •  furgeon  in  Londoa,  or 
^  7  miles  round,  without  being  licenfed 
^     by  the  college  of  furgepns^  under  the 


penalty  of  cl.  a  month ;  a  perfoa  who 
IS  not  fo  licenfed  may  mabtain  an 

'  adion  for  bufineb  done  as  a  furgeoa 
within  thefe  limits,  the  ftatute  coiw 
taining  no  prohibitory  claule  :  And 
at  any  rate,  it  is  kcumbent  upon  the 
defendant  in  fuch  adion,  to  give 
evidence  that  the  plaintiff  is  noi  re- 
gularly licenfed  as  the  ftatute  direAs. 
Gremare  v.  Le  Cferc  Bob   Vahm^ 

♦  «44 

THEATRE. 

Although  the  audience  in  a  public 
theatre  have  a  right  to  exprdfs  the 
feelings  excited  at  the  moment  by 
the  performance,  and  in  this  maaner 
to  applaud  or  to  hifs  any  niece  which 
is  reprefented,  or  any  pertonner  who 
exhibits  himfelf  on  the  ftage ;  yet  if 
a  number  of  perfons  havine  come  to 
the  theatre  with  a  predetermined 
purpofe  of  interrupting  the  perform* 
ance,  for  this  purpofe  make  a  great 
noife  and  dilturbaiice,  fo  as  to  ren- 
der the  adors  entirely  inaudible, 
though  without  offering  perfonal 
violence  to  any  individual  or  doing 
any  injury  to  the  houfe,  they  are,  in 
point  of  law,  guilty  of  a  rioi.  CUf- 
ford  V.  Brandon^  358 

TIME. 
A  patent  dated  loth  May,  contained 
a  provifo  that  a  fpecification  fliould 
be  inrolled  within  one  calendar  month 
next  and  immediately  after  the  date 
thereof.  The  fpecification  was  in- 
rolled  on  the  loth  of  June  following. 
'--'Held  that  the  mohth  did  not  be- 
gin to  run  till  the  day  after  the  date 
of  the  patent,  and  that  the  Qiecifica- 
tion  was  in  time.     Watfon  v.  Peart^ 

TOLL. 

A  waggon    returning   from    London 

^     loaded  with  dung,  }s  nK>t  liable  t6  be 

weighed 
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weighed  and  charged  for  overweight 
.  under  13  G.  3.  c.  84.  or  14  G.  3. 
c.  82.  by  carrying  home  two  empty 
bottles  and  an  empty  bafket,  in  which 
the  produce  of  nufbandry  had  been 
brought  from  the  country  the  fame 
I   day.     Chambers  v.  Eavcs^  393 

TREES. 

X,  A  covenant  in  leafe  to  deKver  up 
at  the  end  of  the 'term  all  the  trees 
ftanding  in  an  orchard  at  the  time  of 
the  demife»  "  reafonahU  ufe  and  *u>ear 
«'  only  excepted^**  is  not  broken  by 
removing  trees  decayed  and  paft 
bearing,  firom  a  part  of  the  orchard 
which  was  too  crowded.  Doe 
d*  Jonet  et  »x.  v.  Crouch,         ^     449 

2.  Tenant  for  years  cannot  maintain 
trefpafs  de  bonu  afporiatis  for  timber 
cut  down  on  the  demifed  premifes. 
Evatu  Y»  Eva^j,  491: 

TRESPASS^ 
.^M  Trees,  2. 

I.  If  the  owner  of  a  chattel  gra- 
tuitoufly  permit  another  perfon  to 
ufe  itf  tne  owner  may  maintain  /r^ 
pafi  for  an  injury  done  to  it,  while 
It  is  fo  ufed.     Lotan  v  Crofif     464 

31.  If  an  injury  is  received  from  the  im- 
mediate, though  unintentional,  ad 
of  another,  the  remedy  is  trefpafs, 
and  not  cafe ;  and  the  Court  of 
K.  B.  will  not  permit  this  dodrine 
to  be  questioned  on  a  motion  for  a 
new  trial.  ,  465 

3.  Trefpafs  will  not  lie  for  an  irregular 

t  diilreis,  where  the  irregularity  com- 
plained of  is  not  in  itlelf  an  ad  of 
trefpafs,  but  confifts  merely  in  the 
omiflion  of  fome  of  the  forms  re- 
quired in  conduding  the  diftrefs, — 
hich  as  procuring  goo^s  to  be  ap- 

.  praifed  before  they  are  fold.  The 
true  confkrudion  of  the  provifion  ia 
II  Q.  a,c.  19.  §  19.  that,  the  party 


may  recover  a  compenfation  for  the 
fpecial  damage  he  tuftains  by  an  ir» 
regular  diftretis  '*  in  an  aStnn  oftref^ 
«  paft  or  on  the  cafe^*  is,  c)iat  he  muit 
bring  trefpafs^  if  the  irregularity  be 
in  the  nature  of  an  ad  of  trefpafs, 
and  cafe^  if  it  be  in  itfelf  the  fubjied 
matter  of  an  adion  on  the  cafe 
MeJJing  V.  Kemble,  iir 

4*  A  fhop-keeper  may  maintaia  tret* 
pafs  for  taking  goods  fent  to  him  om 
faU  or  return.     Colwill  v.  Reeves. 

575 

5.  To  trefpafs  for  unmooring  the  phio- 
tiff^s  barge,  the  defendant  having 
pleaded  nierely  the  general  ^ue,  can- 
not give  in  evidence  that  he  remof^ed 
it  from  a  fituation  oi  danger  by  the 
plaintifiPs  authority  $  or  that  being 
frozen  to  the  barse  of  a  third  per- 
fon which  the  defeadant  was  au* 
thorized  to  remove,  the  one  wat 
inevitably  unmoored  with  the  other, 
and  that  they  were  both  brought  to- 
gether to  a  place  of  fafety.  MiU 
man  v.  Dolwell^  jy8 

6.  f  n  trefpafs  for  running  with  a  cart 
againd  plaintiiPs  chaife,  the  defend 
ant  cannot  give  in  evidence  under 
not  guilty  9  that  the  cart  and  the  chaife 
were  travelling  on  the  high  road  in 
opposite  dire(:tions,  and  that  the  coU 
lifion  between  them  happened  fpom 
the  negligence  of  the  plainti£F,  or 
from  inevitable  accic^ent.  Knaph 
V.  Sal/bury^  50© 

7.  If  A.  for  a  fraudulent  purpofe  miaea 
his  goods  with  B.'ss  fliU  if  they  caa 
be  diilinguilhed,  he  reuins  the  pro« 
perty  in  them,  and  he  may  maintain 
trefpafs  againft  a  perfon  who«  bfiving 
a  right  to  take  B.'«  goods,  ignpiantlT 
takes  thefe  gcK>ds  of  A«  «9  part  of 
B's.    ColwtUf,  Reeves,  J76 

TRIAL,  NOTICE  OF. 

f<Y  PaA,cTics>;. 

TROVER . 


♦»» 
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TROVER. 

liee  Bills  of  EzchangBj  23* 

Li£N»  2.    Pleading,  4. 

TWO-PENNY  POST. 
See  Bills  of  Exchange  i4>  29. 

VARIANCE. 

S^  Bail  Bond.  Bills  of  Excrange^ 

Pekju&y.     Pleading. 
|.  Id  an  adion  for  a  malicious  profecu- 
tion,  an  allegation  in  tbe  declaration* 

•  that  tlie  perfon  profccuted  was  ac- 
quitted by  a  jury  in  the  court  of  our 
hrd  ibe  kln^y  before  tbe  king  himfelf 
0  IVefiminfier,  before  tbe  Chief  Juf 
iieet  is  not  fupported  by  a  record, 
from  which  it  appears  that  the  trial 
took  plaee  before  the  Chief  Juftice 

•  at  Ni/i  Priut,      Woodford  v.  AfbUyt 
f  •  A  bill  of  exchange  expreffed  on  the 

face  of  it  to  be  •*  for  value  deli" 
n>ered^*  is  ftated  in  pleading  to  be 
•*  for  yalue  received."  This  is  not 
a  material  variance.     Jona  v.  Mars, 

306 

3.  If  a  declaration  ilates  that  on  fuch  a 
day  tbe  defendant  drew  a  bill  of  cx- 
change,  without  alleging  that  it  bore 
date  on  that  date,  the  day  in  the  de- 
claration is  immaterial,  though  not 
under  a  videlicet.      Copion  v.  Lyon^ 

307  « 

4.  But  where  the  declaration  alleged 
that  the  defendant  on,  $c.  made  his 
certain  bill  of  exchange  in  writing, 
hearing  date  the  fanu  daf  and  year 
etforefaidf  and  the  real  date  of  the 
bill  was  different,  the  variance  was 
held  to  be  faul,  30811 

y  In  an  aftion  by  the  indorfee  againft 
the  acceptor  bt  a  bill  of  exchange, 
the  declaration  ftated,  that  the  payee 
indorfed  it,  his  own  proper  band  being 
ibereuniofmbfcribeJ,  It  appeared  that 
the  payee's  name  upon  the  back  of 
the  bill,'  was  writtefn  under  his  au- 
thority, by  his  wife.    Semblef  (hat 


irhis  is  no  variance ;  and  at  any  rate 
the  defendant  is  not  at  liberty  to  ob- 
le^  that  the  indorfement  is  not  in  the 
handwriting  of  the  payee  himfclf, 
after  a  promife,  with  a  knowledge  of 
this  circumftance,  to  pay  the  bill. 
Helmfley  v.  Loader^  450 

6.  In  an  ad^ion  againft  the  dn wer  of 
a  bill  of  exchanee,  the  declaration 
ftated^  th^t  the  defendants  made  the 
bill  f*  their  own  proper  hasids  being 
thereunto,  fubfcribed."  In  fad, 
their  firm  of  '«  A-  &  Co  *»  was  fub- 
fcribed to  the  bill.  —  The  judge  re- 
fufed  to  nonfuit  for  the  variance. 
Jones  V.  Marsy  30J 

7.  To  fupport  an  allegation,  thaV  to 
an  information  in  Caancery  againft 
r.  Eamy^  •*  the  anfwer  of  the  faid 
T*  Eamy  was  filed,"  it  is  enough  to 
put  in  an  oAce  copy  of  an  anfwer  to 
the  information,  entitled,  '*  the  an- 
fwer of  r.  jEflwy,"  although  this  be 
figned  T.  Amey.       Salter  y.  Turner ^ 

VENUE. 
See  Parish. 

I.  In  an  aAion  for  fufpending  a  bmp 
before  plaintifiP's  houfe,  to  denote 
that  he  Kept  a  brothel,  the  parifh  in 
which  the  declaration  ftates  the  bou(& 
to  have  flood  and  the  tort  to  have 
been  committed,  is  to  be  confidered 
as  venue  merely,  npt  as  local  defcrip- 
tion ;  and  it  is  immaterial  whether 
there  be  any  fuch  parifii  in  exiftence. 
Jefferies  v.  Duncomb^  J 

Z,  If  a  man  writes  a  letter  wi0i  intent 
(o  provoke  a  challenge,  feals  it  up, 
and  puts  it  into  the'  poft-oQce  ih 
Wefthiinfter,  addrefled  to  a  perfon  in 
the  city  of  London,  who  r»;eives  it 
there,  the  writd*  may  be  indided  for 
this  offence  in  the  county  of  Middle- 
fex.     Rex  V.  JVUUams^  506 

J.  In  an  aAion  on  i  &  2  P.  &  M.  for 

:  diiTingadiftreffOUtof  tbtbwiidred, 

if 
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if  the  hundfed  in  which  the  cattle 
were  di  ft  rained  be  in  one  county  and 
the  hundred  into  which  they  were 
.  driven  be  in  another,  the  tenue  muft 
be  laid  in  the  latter  county.  PoPe 
£.  f.  T.  Davies^  266.  Overruled  by  the 
Court  of  C.  P.     3  Taunt.  252* 

USE  AND  OCCUPATION. 
I  •  In  an  a£lion  for  ufe  and  occupation) 
where  the  defendant  has  come  in  un- 
der the  plaintiif,  he  cannot  fhew  that 
the  plaintifPs  title  has  expired,  On- 
lefs  he  folcmnly  renounced  the  plain- 
tiff's title  at  the  time,  and  commenced 
a  frefli  holding  under  another  perfon. 
BalU  ▼.  Weftwoodi  1 1 

2.  In  an  a6tion  for  ufe  and  occupation, 
where  the  defendant  did  not  come  in 
under  the  plaintiff,  the  plaintiff  can 
only  recover  rept  from  the  time  he 
has  had  the  legal  eftate  in  him,*  al- 
though he  may  have  had  the  equit- 
able eftate  long  before.  Cobb  v.  Caf 
fenteVf  13 » 

3.  In  an  a£lion  for  ufe  and  occupation, 
the  property  tax  will  not  be  dedudled 
at  Nifi  Prius  from  the  ijpnt  due.  Po- 
cockw.Euftace^  181 

USURY. 

1.  Sembkf  that  lending  monfT"  on  con* 
tinuatlon  is  ufunous.  Smedhy  v.  Ro- 
berts^ 607 

2.  A  bill  of  exchange  is  vmd  in  the 
hands  of  a  bona  fide  indorfee,  if  it 
was  drawn  in  confequence  of  an  ufu* 

.  nous  agreement  for  difeounting  it, 

,  although  the  drawer,  to  whofe  order 

it  was  payable,  was  not  privy  to  this 

•     agreement,     jickland  v.  Ptaree^  599 

3    In  an  adion  on  a  bill  of  exchange,  if 

It  appear  that  the  plaintiff  difcounted 

it  tor  the  defendant,  and  required 

him  to  take  the  whole  or  part  of  the 

amount  in  goods,  the  onut  lies  upon 

the  plaintiff  to  prove,  that  the  goods 

were  of  the  value  at  which  the^ 


were  eftimated,  for  the  ptfrpofe  of 
rebutting  the  prefumptioD  that  tho 
tranfadion  was  ufurious.  Davu  ▼• 
Hardacre,  57A 

4  In  an  a^ion  by  the  ifldorfee  of  ai  bill 
of  exchange,  although  it  appears 
that  the  plaintiff,  in  difcounting  it^ 
required  the  indorfer  to  take  part  ia 
goods )  ft  ill,  if  the  latter  voluntarily- 
acceded  to  that  prbpofal  as  advan- 
tageous to  him,  the  pbintiff  is  not 
bound  to  prove  that  the  goods  were 
of  the  eftimated  value,  and  the  bttr* 
then  of  proof  lies  upon  .  the  de- 
fendant u  he  would  impeach  the 
tranfadioii  as  ufurious.  Coomh  v. 
Miles  y  55  J 

5.  Where  a  (ador  advances  money  tp 
purchafe  goods,  if  he  receives,  beudes 

iegal  intereft,  a  higher  conimiflioii 
on  thefe  purchafes  than  he  would 
have  been  contented  to  take  had  he 
not  advanced  the  mOi^ey,  the  tranf- 
adion  is^  ufurious.  Harris  v.  Bof^ 
ton,  J4& 

6.  In  an  a6iion  for  ufury,  the  for* 
bearance  was  laid  to  have  been  from 
the  2 1  ft  of  April.  On  that  day,  the 
borrower  received  from  the  defend* 
ant,  as  part  of  the  fum  Imt,  a  cheque 
which  was  void  for  want  of  a-ilamp. 
This  the  borrower  the  fame  day 
paid  into  hii  bankers,  who  imme- 
diately gave  him  credit  for  the 
amount,  but  who  did  not  themfelves 
receive  payment  of  it  till  the  fol« 
lowing  day.-— Held,  that  as  to  this 
fum  there  was  no  forbearance  till  the 
2 2d,  and  that  there  was  thus  a  fatal 
variance  between  the  declaratioa 
and  the  evidence.  Borrodai/c  q,  /.  v« 
Middletont  53. 

7.  If  one  ading  as  a  broker,  get  bills 
difcounted  by  another  perfon  at  legal 
intereft,  the  tranfa^ion  ia  oot  ufu« 
rious,  however  large  a  commiffioa 
he  may  himfelf  receive.  Therefore, 
where  the  acceptors  of  a  bill  of  ex« 
change  tainted  by  ufury  applied  to 

the 
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tlie  dfawef  to  difcoant  other  bills 
for  theiD»  to  enable  them  to  take  it 
vp,  and  he  agreed  to  get  them  dif- 
counted  by  another  perfon  oo  receiv- 
ng  forhimfelf  los.  percent,  beyond 
the  legal  intereft»  and  bills  were  ac* 
cordingly  accepted  by  themy  which 
he  got  difcounted  purfuant  to  the 
terms  of  the  aflrreementr— it  was 
held  that  thele  bifis  were  valid  in  the 
hands  of  a  bona  fide  indorfee,  al- 
though the  perfon  who  got  them 
difcounted  was  liable  to  a  penalty 
for  taking  exceffivc  commifiion. 
DagnaUr.Wylie^  33 

WAGER. 

X.  An  aftioti  cannot  be  maintained  on  a 
wager  on  a  point  of  law  in  which  the 
parties  have  no  iutereft.  Henkin 
V.  Gerfs,  4°^ 

a*  An  aAion  lies  on  a  wager  on  a  horfe 
race,  if  neither  of  the  fums  betted  by 
the  parties  amounts  to  lol.  and  the 
race  itfelf  is  run  for  the  fum  of  50I. 
•r  upwards.     M^AlleJlcr  v.  Haden^ 

43B 

WARRANTY, 
fcf  HoasE,  2,  3.    Insurance,  7.25, 
26,  27.  30. 

WILL. 
See  EviDENCi,  7i  8. 


WITNESS. 


Prac- 


^^r  Atestino  Witness. 

TICB,  I. 

I.  A  creditor  of  a  bankrupt  who  has 
not  proved  his  debt  under  the  com. 
million,  is  a  competent  witnefs  to 
fupport  the  commiffion,  although 
not  to  increafe  the  eftate.  Williami 
V.  Ste^enj^  301 

2  In  an  a£lion  for  the  value  of  goods 
furnifhed  on  the  defendant's  credit 
to  a  third  perfon,  that  perfon  is  not 
«  competent  witnefe  for  the  plain- 


tiff,  without  a  releafe.      Wrigti  y. 
WardU,  203 

Q.  If  this  perfon  1>e  a  married  wo- 
man livin?  apart  from  her  haibaad, 
whether  be  muft  be  releaf.*d  to  ren- 
der her  a  competent  witnefs  ?        /}. 

3.  In  an  adiou  by  the  indorfce  againCb 
the  drawer  of  a  bill  of  exchange,  a 
prior  indorfer  is  a  competent  wit- 
nefs to  prove  that  the  defendant 
promifed  to  pay  the  bill  after  it  had 
become  due.     Sievem  v.  Lynrb.  332 

4.  In  an  adion  of  trefpafs,  a  co-tref- 
paiTer  not  fued  is  a  competent  witoers 
for  the  plaintiff ;  but  if  one  of  feve- 
ral  defendants  allows  rudgment  to  go 
by  default,  he  is  not  a  competent 
witnefs  for  the  plaintiff,  although  he 
is  for  his  co^efendants*  Chapman 
V,  Graves^  333  a 

5.  In  an  adion  by  the  afiignees  of  a 
bankrupt,  the  petitioning  creditor 
is  not  a  competent  witnefs  to  fup- 
port tlie  commiffion,  although  be 
may  be .  called  on  the  other  fide  to 
prove  it  invalid.     Green  v.  Janei,  4 1  x 

6.  If  a  witnefs  unexpededly  give  evi- 
dence arainft  the  party  calling  him  ; 
although  *his  evidence  -cannot  be  in 
part  relied  upon  and  the  reft  of  it 
difproved,  it  may  be  entirely  repu- 
diated, and  witneffes  may  be  called 
on  the  fame  fide  to  coniradid  him. 
Alexander  v.  Gib/on^  556 

7'  A  witnefs  for  the  purpofeofrefrefhing 
his  memory,  may  refer  to  entries  in 
a  book,  which  he  did  not  write  with 

'  his  own  hand,  but  which  he  regu- 
larly examined,  from  time  to  time, 
foon  after  tliey  were  written,  and 
while  the  fads  ftated  in  them  were 
fre(h  in  his  recolledion.  Burrovgh 
V.  Martin^  II2 

8  •  I  n  a  regular  examination  upon  the  voire 
diref  before  the  examination  in  chief, 
a  witnefs  may  be  interrogated  as  to 
the  contents  of  written  inflnimants 
not  produced;  but  this  cannot  be 
done  after  the  esaminatioB  in  chief, 
although 
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akhoagb  the  only  objeft  of  the  quef- 
tions  then  put  he  to  (hew,  that  the 
witnefs  is  ioterefted.  Howdi  v.  Locif 

.  Any  queftion  may  be  put  to  a  witnelii 
in  croU-examinationt  the  anfwer  to 
which  may  have  a  tendency  to  dif- 
credit  him ;  but  if  fuch  a  queftion 
be  collateral  to  the  matter  in  ifliie. 


the  anfwer  which  the  witnefs  givet 
muft  be  taken  as  concldave,  and 
other  witnefies  cannot  be  called  to 
contradift  him,      Harrii  v.  Ttfpett^ 

WORDS. 
Sh  Etidsncbi  ly.    IiroiCTMBiirt  u 
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